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Vorwort

Als im Jahr 2009 von zundchst 11 Griindungsmitgliedern das International
Forum on Crime and Criminal Law in the Global Era in Peking gegriindet wurde,
war noch nicht absehbar, dass es zu einer festen Institution internationaler
wissenschaftlicher Kooperation werden wiirde. Prof. Dr. Bingsong He, der
Griinder des Forums, verfolgte ein ehrgeiziges Ziel: Bis 2018 sollte in jedem Jahr
eine internationale Tagung zu globalen und aktuellen Themen des Strafrechts in
Peking stattfinden. Inzwischen wurden vier Tagungen veranstaltet und das
Forum ist gewachsen, es kamen weitere Delegationen hinzu und Netzwerke
konnten iiber das Forum hinaus etabliert werden. Inzwischen zweifelt niemand
daran, dass das Forum auch in den kommenden sechs Jahren weiterhin bestehen
wird. Das letzte Oktoberwochenende ist ein fester Termin in den Kalendern
international titiger Wissenschaftlerinnen und Wissenschaftler geworden.

Im Zentrum der 2012 veranstalteten Tagung standen Fragen zur Straftheorie,
zu den Menschenrechten und zur Todesstrafe. Die Beschiftigung mit diesen
Themen ist ein wesentlicher Forschungsgegenstand in der chinesischen Straf-
rechtswissenschaft. Er bildet die Grundlage fiir essentielle Ableitungen. Das 4.
Forum hat sich vor dem Hintergrund der von Prof. Bingsong He vorgestellten
Theorie zur Verteidigung der Menschenrechte geschlossen fiir die weltweite
Abschaffung der Todesstrafe ausgesprochen. Dem offenen Geist des Forums
entsprechend und zur Erinnerung an diese wegweisende Tagung wurden die
Beitrdge der deutschen Delegation in diesem Tagungsband zusammengefasst.
Sie spiegeln die grofie Bandbreite der diskutierten Probleme wider.

Nicht unerwéhnt soll bleiben, dass die deutsche Delegation von vielen Seiten
unterstiitzt wurde. Mein Dank geht zunédchst an meinen Kollegen Prof. Dr. Gesk,
der in vielen Situationen und aufgrund seiner engen sprachlichen und kultu-
rellen Verbundenheit mit China sowie seiner Expertise ein wichtiger Partner war
und ist. Auch Margret Uebber hat viele Wege geebnet. Sie hat aus der deutschen
Botschaft in Peking stets den Kontakt zu mir aufrechterhalten und nicht nur
anldsslich des 4. Forums Gruf3worte an die Tagung gerichtet. Danken mé&chte ich
auch dem heute nicht mehr amtierenden Botschafter Dr. Schaefer und dem
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gesandten Herrn Prof. Dr. Riedel, die mit dem Empfang in der deutschen Bot-
schaft die enge Verbundenheit mit der Arbeit der deutschen Strafrechtswis-
senschaft und dem Forum zum Ausdruck gebracht haben.

Zuletzt danke ich Herrn Patrick Skeries, der die redaktionelle Betreuung der
Beitrdge tibernommen hatte und umsichtig zum Gelingen des Bandes beige-
tragen hat. Er wurde dabei tatkréftig unterstiitzt von Esma Dogruel, Alina
Dubhorn, Melanie Humbert und Eileen Miiller.

Osnabriick im September 2013 Prof. Dr. Arndt Sinn
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Susanne Beck

The defence of human rights theory and the concept of
responsibility

Different kinds of social regulations have developed over time out of the need for
functional and effective regulation of human co-existence on the one hand and
the consensus about the wrongfulness of treating humans as simply natural
causes of events on the other. One of them, focussing on the “blaming” of the
offender or his offence, is criminal law. In the following article, this area of law
will be discussed as an historically probably unavoidable' social construction to
regulate human behaviour.

One of the most important aspects of the social construct of “punishment” is
the following: “What is the purpose of criminal law(s)?”* In answering this
question, the “defence of human rights” theory is based on the correct premise
of worldwide acceptance of the basic human rights and focuses on restricting the
legitimate content of criminal laws and the modes and methods of punishment,’
thus fundamentally strengthening the rights of the individual. Both the (po-
tential) victims and the (potential) offenders can rely on this protection.

Especially when focussing on the offender, it is important to include the
following considerations: Criminal legal systems are generally based on a spe-
cific concept of guilt, liability, or responsibility*, expressing an idea of mankind
(including concepts of action, will, and decision making) as well as an idea of the
state and legal system. In the following, I choose the notion “responsibility”. The
reason for this choice will be explained later, as it is in itself a decision on the

1 This does not mean that there are no (as such plausible) changes of penal theories - for more
details on the historical development of these theories and the relations of these changes to the
national objectives see the contribution of Worner in this volume.

2 For an overview see Banks, Criminal Justice Ethics, 2004, pp. 103 et seqq.

He, On the Defense of Human Rights, 2010, pp. 455 et seqq.

4 This concept is the basis of the system “criminal law”, of the abstract possibility of pun-
ishment. “Culpability” is connected to the singular offence which has to have been committed
“culpably”. Obviously, there is no culpability without an abstract concept of “responsibility”.
And such a concept must be adaptable to culpability for singular offences. The correlation
between these two will be discussed in detail later. For an in-depth analysis of the concept of
responsibility see Tadros, Criminal Responsibility, 2007.

w



12 Susanne Beck

content of the concept. It has to be reasoned after some general thoughts on how
to describe or (re-)construct the concept in the light of the defence-of-human-
rights theory.

In the following I discuss if the defence-of-human-rights theory has to be
based on a concept of “responsibility” as well. Therefore, I am going to transfer
the arguments of traditional concept(s) developed in the light of traditional
criminal law theories onto the defence-of-human-rights theory - if possible.
Based on these considerations and on the premises of the defence-of-human-
rights theory I then will discuss the potential content of a concept of “respon-
sibility” (at that point I will have reasoned my decision for “responsibility™)
compatible with the defence-of-human-rights theory.

1.  The necessity of a concept of responsibility in traditional
theories

To clarify the connection between traditional criminal law theories and the
concept of responsibility one should analyse the notion of punishment, a de-
scription of modern criminal legal systems, and the common premises of these
theories and concepts.

a) Punishment - this notion loses its meaning if not based on a concept of
responsibility - at least in contemporary societies’. Without the premise that
the offender is responsible, the reaction of the state would be called differ-
ently® (e. g. prevention of danger, cure for the psychologically handicapped
aggressor). But whenever we punish, it is because someone has done
something blameworthy’ - or at least, the state pretends he has done so.?
Thus, every theory about punishment, be it moral or legal, has to include a
concept of blame, otherwise it would not be a theory about punishment.’

w

This interpretation is not meant in a conceptual meaning - I do not want to say that it is,
generally, unthinkable to create another meaning for this concept. But the contemporary
everyday usage of the notion “punishment” is connected to a concept of “responsibility”. See
also Bedau, Stanford Encyclopaedia of Philosophy, “Punishment”: “the authorized imposition
of deprivations — of freedom or privacy or other goods to which the person otherwise has a
right, or the imposition of special burdens — because the person has been found guilty of some
criminal violation” (emphasis added).

This is why, e. g., the German sanctions which do not depend on such a concept are called
“care orders”.

Therefore, we do not punish the storm for destroying houses, the dog for hunting other
animals, the toddler for destroying valuables.

At least, a modern western state would not imprison its citizens with the argument that they
are a thread for its power because of their opinions or actions without their having committed
a crime.

Kiihl, Zum Missbilligungscharakter der Strafe, in: Arnold et al. (eds.), Menschengerechtes
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b)

c)

On a descriptive level, it has to be said, that in all modern states, the use of
force in the form of punishment is based on the idea that their citizens are
accountable for their actions. The (imagined) contract between citizens in
modern democratic societies - legitimising the limitations of their freedom
by the state - is based on the idea of reasonable, autonomous, socially re-
sponsible human beings."’ Thus, even potentially dangerous citizens nor-
mally cannot be “tamed” or “locked away” by the state, but have to be treated
as autonomous even if they have committed a crime (or are suspected to have
done s0)." Political freedom comes with a concept of responsibility: Being
free entails being responsible. Liberal states are based on the idea that
holding citizens accountable for their own actions is justified as one side of
the autonomy coin - the other side being the guarantee of human rights as
limit of state power."”

The plausibility of all traditional criminal law theories depends on one
variant of responsibility or another. This is obvious for retributive theories as
they explicitly refer to the moral guilt of the offender."” It is also the case for
communication theories: A judgement stating that the offender committed a
criminal offence and therefore will have to serve a sentence only has com-
municative content directed towards the offender and the public** if it refers
to the moral wrongfulness of his action. Thus it has to be based on the idea of
the offender being held responsible for his actions. Finally, even con-
sequentialist theories of criminal law are not completely giving up on these
concepts:" It is generally agreed upon that criminal law is not effective (no
matter how the prevention is to be reached) if innocent citizens are punished
or the punishment is disproportionate. Having said that, in modern states,
consequentialist theories are limited by some deontological borders: Even if
criminal laws were effective without any concept of responsibility, modern
states can only punish a person who is responsible, because treating them as
dangerous animals would violate fundamental human rights and their
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Strafrecht. Festschrift fiir Albin Eser zum 70. Geburtstag, 2005, p. 149; Kiihl, Die ethisch-
moralischen Grundlagen des Strafrechts, ZStW 116 (2004), pp. 870 et seqq.; Roxin, Straf-
recht, AT, 2006, p. 89.

For an overview on freedom of will in constitutional law (with a focus on Kant’s philosophy)
see Mollers, in: Lampe/Pauen/Roth (eds.), Willensfreiheit und rechtliche Ordnung, 2008,
pp- 250 et seqq.

Already at this point the connection to the “Defence of Human Rights”-Theory which I will
discuss in more detail later comes to light.

Greene/Cohen, For the law, neuroscience changes nothing and everything, Philosophical
Transactions of the Royal Society of London 2004, pp. 1775 et seqq.

Roxin, Strafrecht, AT, 2006, p. 70; Lacey, State Punishment, 1988, p. 59.

Duff, Punishment, Communication and Community, 2001.

Lacey, State Punishment, 1988, p. 59 et seq. (although they do not, on a conceptual level,
depend on the concept of “free will” - this I will discuss later in more detail).
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