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PREFACE 

·. There are probably few economic developments i n 

Southeast · A~ia as interestin~ and s6 poteniial of change as 

the discovery of oil in the region and the industry which is 

growing up to support it . For much of the region this is ap 

entirely new phenomena; · at the same time Singapore stands at 

its centre imd contributes to its technical, administrative 

and financial development. It would seem therefore appropriate 

and urgent that studies begin with the view of ascertaining 

what would be the impact of oil if discovered in large quantities? 

vlliat impact would it have on uniting the region if the oil is 

found to lie off the coast of several countries? What impact 

would it have on shipping, and more importantly on world 

politics especially if South~ast Asia begin s to displac e the 

Middle - East as a prime source of oil for Japan and Australia? 

With the discovery of oil will also c ome enormous e c onomic and 

technical changes as it begins to generate a cheap and fundamental 

source of power. What are the implic a t ions of suc h developments 

and changes for Southeast Asian society? It was the feeling of 

the Institute of Southeast Asian Studies that there should be 

immediate study of such questions and issues as the foregoing o 

Indeed, with a generous grant from the Asia Foundat i on a beginning 

was made to this end early this year when the Institute inaugurated 

five pilot studies on aspects of various phenomena associated with 
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oil discovery and technical change. The study that follows 

grew out of one of these pilot projects. It is a thought-

provoking legal empirical analysis of production sharing 

contracts in the Indonesian petroleum industry and Mr. Robert 

Fabrikant rightfully deserves to be congratulated for 

completing it in good time and spirit. While wishing him all 

the best, it is clearly und~rstood that responsibility for 

facts and opinions expressed in this study rest exclusively 

with the author, and his interpretations do not necessarily 

reflect the views or policy of the Institute itself or its 

supporter~. 

Kernial Singh Sandhu 
Director 
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INTRODUCTION 

This paper attempts a legal empirical analysis of 
production sharing contracts in the Indonesian petroleum 
industry. In common with numerous other outsiders who have 
explored the labyrinths of the petroleum industry, the present 
author disclaims the expertise nec essary for a genuinely 
complete survey of even this limited portion of the industry. 
A wide variety of people were interviewed because the industry 
is so vast that very few individuals,even those in i t s daily 
employ, have either the time, inclination or opportunity to 
learn intimately all its parts. To this end, in excess of 400 
hours were spent discussing the industry with over 90 indivi
duals. 

The last seven years have witnessed a dramatic increase 
in the interest of international petroleum companies in Indonesia. 
As of 1965, only four oil companies were operating in Indonesia; 
during the period from 1966 to 1972, more than 40 l/ companies 
and Pertamina, the State Enterprise which supervises the petroleum 
operations of foreign Contractors. £( 

The principal focus of this paper is upon the production 
sharing contract as the legal agreement which regulates the 
relationship between foreign Contractors and Pertamina. As with 
many concession contracts, however, the manner in which petroleum 
operations are actually conducted is not always reflected accurately 
in the contract. I ordinarily prefaced interviews by emphasizing 
that I was undertaking essentially a legal analysis ; often, the 
interviewee noted cautiously that strictly legal analyses frequentl y 
distorted reality, since the industry operates primarily on an • 
extra-legal level which is not fully defined by the production 
sharing contract or by relevant laws . The true relationship 

1( Since 1967, 49 foreign companies have signed petroleum contracts 
with Pertamina. These are mostly American-owned companies. See 
speech by General Ibnu Su towo, 17 Dec ember 1971, San Francisco, 
U.S.A. Despite the attention g1ven by commentators to these 
developments in Indonesia, in fac t, Brunei has attracted a 
similar degree of interest by fo r eign companies. See Dubey, 
Oil Boom in Indonesia, I INSIGHT, 19 (1971). 

£1 Pertamina also engaged in its own petroleum ope r ations. 
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between the contract 1r.g par t ies c an only be discovered through 
an extensive inte rviewin g proc ess directed t oward s pin-pointing 
disparities between the ~on tr ac t provisions and the ensuing 
c o nduct . 

As with many e mpir i c al studies, the line separating 
journalism from s cho l arly analysis often becomes imperceptible . 
Due to . a number of f acto r s , the comprehens1ve and systematic 
analysis in which scho lar s e r_gage when d1 scussi ng law and legal 
relationships in devel ope d c ou ntries is simply not pos sible with 
regard to Indonesia, parti c ularly for o ne wh o does not speak the 
native t ongue. Attempts at legal research in Indonesia encounter 
several formidable obstac l es : First there is no institutionalized 
public distribution of Irdonesian statutes or regulati o ns: thus 
it is virtually impos s ib le t o find c omplete sets o f laws o r t o 
remain abreast of r ecer.t de vel o pments; second, there are no 
o fficial translations o f I ndo nesian laws or regulati o ns Int o 
EnglJ.sh, third, there 1 s a pauc ity of English language commen -
taries on the Indonesian l egal system. l/ The recent Incr e a se 
i n foreign investment has prompted a surge of Intere st In Indo 
nesian legal matters, and has raised unconscionably the cost o f 
Engli.sl)-language legal publJ.cations. Fo r these reasor.s, ino rdinate 
am6~~fs of time and money were dissipated collecting s o ~rce 
materials and commentari es normally available at reaso nable r a tes 
and in great quant1t y In deve loped countries . ±1 

l/ A comprehensi v e bibliog r aphy of English language wo rks o n 
Indonesian law IS c on tained in Damian & Hornick, A Descripti v e 
Introduction to Indonesi~'s Formal Legal System, with citations , 
30 September 19 11 (mimeog raph), 3 n.l. This article has rec entl y 
been reprinted as Ir.dor.esia' s Formal Legal System: An Intr oduc ti o v_, 
20A.J.C.L. 492 (1972)- All citations hereafter are to the mimeo~ 
graph publication. Recent additions to this bibliography would 
include Hartono, rrans - national Problems of Foreign Inve stment In 
Indonesia, An English Summary of a Doctoral Thesis entitled 
"Beberapa Masalah Transnasional dalam Penanaman Modal Asing di
Indonesia", Lsuccessfully/ defended before the PadJaJaran Un1 versit y 
on 22 April 1972, and Wirjasuptra & Reiffel, Government-Owned 
Enterprises in Indonesla, US/ AID, DJakarta, 17 January 1970 . 

1/ Many of these materials a r e reproduced in an accompanying volume 
by the present auth o r entitled THE INDONESIAN PETROLEUM INDUSTRY: 
MISCELLANEOUS SOURCE MATERIALS. 
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For t h is particular study, an important obstac le was 
the gener al inaccessibility of production sharing contracts. 
I was i nformed at the outset that because of their uniformity 
it wou ld be unne c essary to obtain c opies of more than five 
pr oduction sharing contracts Gradually, however, it became 
clear that over a seven yea r period there had been some changes 
in the t erms of these contracts, and that it would be necessary 
to ret a e many steps to obtain a complete set of contracts. I 
was eventually able to obtain 35 c ontracts. 2( 

A further problem is that many of the available English 
translations are produced by persons whose command of the alien 
t ongue, whether English o r Indone sia, is less than satisfactory. 
Thus, ma ny of the English translations are incomplete, inconsis
t ent or sometimes plainly wrong . §/ In such instances, I 
attempted to obtain offic ial or unofficial corroboration of the 
t r anslation . 

Perhaps the most serious obstac le to lega l r esearch in 
I ndone s i a is the degree of variance between laws and administrative 
conduct . The loose c onstruction of many principal laws enables 
administrative offic ials to exercise c onsiderable discretion 
wi t hout direct ly contravening any legal prohibition . Moreover, 
decision s made by government offic ials acquire the force of law 
through l ong - standing prac tice but ar:e never publicly rec orded " V 
I therefore could not disregard information solely because of an 
abse e of documentation . Indeed, I gradually carne to the view 
t h a t i t would serve a worthwhile purpose simply to record 
i nfo rrnat1on in journalisti c fashion if only to preserve it for 
f uture scholars . 

• 

2/ These are summarized in Appendix JI, i~fra . 

§/ S e Hartono, supra note 3 , at 9 , where Dr , Hartono states: 

"A wo rd of c aution would uo . not be out of place 
when translating Indonesian legal terms in 
English or other f oreign languages, as the 
difference in interpretation may inc lude also 
a differen e of legal consequences . " 

]/ See Dami an & Hornick, supra note 3, at 46 - 48, disc ussing 
"Some Idiosync r a c ies of Indonesian Law- Making . " 
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Since so few studies have been undertaken with reference 
to a particula r set of concession c ontracts §/ i t was difficult 
to de cide upon a proper format , Rathe r than confine myself to 
a descriptive analysis, I have attempted to evaluate produc tion 
sharing contra cts from several vantage points. Because many 
i ss ue s required attention in more than one context, it was 
nec es s a ry, at the r1sk of appearing pedantic , to avoid textual 
repetition through extensiv e cross-referencing. 

I am of course indebted to those who spent many hour s 
div ulging much information to me. My only r e ason for not 
ack nowledg i ng by name these contributors is that many of my 
observa t1ons might prejudice their names within the industry. 
I shou l d l ike to acknowledge, however, other persons, whose 
as~ist anc e a nd encoura gement were also indispensa ble to the 
completion o f thi s pa pe r. Professor Josef Silverstein, as 
Di r ector of the Institute of Southeast Asian Studies, suggest e d 
t h e original t o p i c and demonstrated unending patience and keen 
J Udgement in advi si ng me on how to treat sensitive issues. 
Professor Si l ve r s t e in a l so obtained the necessary funds which 
cov e r e d the expen s es of t h e proJect His successor , Dr. Kernial 
Singh Sandh u, suppl1ed t h e necessary encouragement over the 
final st a ges of t he pa pe r. Mrs . Pat ric ia Lim , the Institute's 
Librari a n, was e xtremely cooperative in obtaining materials 
and in not p r o secuti ng t he a utho r f or violating the library s 
book loa n regu lations . I a m a lso indebted to Dr . Narendra 
Nath Sin gh of t h e La w Facul ty of the University of Singapore 
who s a v e d me f r om e rrors in the sect1ons deal1ng wi th lnterna
tiona l law. 

No ma.n '.lScript r eaches publ icat1on wi thout consuming 
many Ms . hour s o f t ypis t s a nd proofrea ders. This manuscript 
was n o e xception. I shou ld therefore li k e to acknowledge the 
cont r ibution of Mis s Iris Tay , who t yped and r e type d most o f 
the manus c r i pt , Miss Peggy Lee a r.d Miss Ce l1na Heng . Finally , 
my wife spent inc alculable hour s editing most of the ma nuscript. 
I am p ro f oundl y gratefu l to h e r fo r adding order and color to a n 
otherwi se i ns i pid papero 

The only c ommentar y whi ch s e ems to dea l w1th complete sets 
of conc ession c on trac ts is H, Cat t an , THE EVOLUTION OF OIL 
CONCESSIONS IN THE MIDDLE EAST AND NORTH AFRICA , (Oc eana 
Public at i ons, 1967). See also Smi t h, The Conc ession As An 
Economi c Dev elopmen t Agreement: Some Basi c Pr inciples for 
the Host Co unt ry, (Harv a r d Law Sc h oo l ) (i n mi meograph ) . 



( vii i ) 

TABLE OF CONTENTS 

Preface • . . . . .. • . . , . .• . , .•• . .. • , ••. . • , , . • • • • • • • • • • • • • • • • • . . • . . • i 

In trod uc t ion . • . . " o • • • • o • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • iii 

PART I 

A - SKETCH OF LEGAL BACKG ROUND . - . • • • • , , , , . • . • • . • . . • • . . . • • . • • • • 1 

B - DESCRIPTIVE AND EVOLUTIONARY ANALYSIS 
OF PRODUCTION SHARING CONTRACTS .• , , . , • • . • • • • • • • • • • • . • • • • • • 16 

(1) Introduction .. . . . ... .. . •. , . . .. • • , . • ••• • . ...• . • • • •• ••• 16 

( 2) General Rights and Obligations of t he Parties . .. . ...... 20 

(3) The Mana gement Clau s e and Related Provisions .. . . ., .... . ..... 2 l 

( 4) Market ing . . . . . .~ . .. .. ,. ~tt • •• o • • • ••• •• •• 32 

(a) General I • • 9 •- . 
. .. . . . ... . ' , • ••• • .I . . ..... . ...... , • 32 

(b) The Domestic S upply Req\ i rement . . .• . . , • . . . • . • • • • • • 32 

(c) Sale s to Affil lates ..... . . . ' . . . . . • . • • . . • . . . • 34 

(d) Sa les of Crude Oil by Pertamina On Behalf of 
Contra c tor •. , . . •. 36 

(5) Termination , , " . . . . . ~ • •• •• u •• ., • • >~> ,. <lt ~ ~ • •• • •• •• 39 

(6) Financlal and Fiscal Provisions . . . . . . • ... " • • .. • •• • •••. 40 

(a) Work Expendit.ures . . • . • . • ••• • • • • • • • • • • •• • o ••• •• •• •• 40 

(b) Ope r a ting Cost s • . .... 0 'J • :J "" 0 • • • 0 ... • • • <t 0 ., 0 tl • • 0 ~ .. • • • • 41 

(c) Production Bonus ....•• . ) c J o> e ') :ooo e o o • •• • •o •••••• cto 45 

(d) Compensation Bonus .. o Q e :> o :J oo o j e oe o ee o<a oo •• •e••• o •• 46 

(e) Payments by Contrac tor to Pertamina o • • ••••••• • •••••• 47 

(f) Tax Statu s of Contra c tors .. • • • ..••. • ••• o ••••••••••• 47 



(x) 

(a) Overview . . . . o o c o o . e .. a •• o go •• ••• o •• o. o o........ 127 

(b) 

(c) 

Management Rights 

Fiscal Provisions 

128 

0 0 0 e 0 0 e D 8 e 0 e ~ 0 e o e 0 o e o c e e 0 0 0 0 132 

(d) Ownership of Petroleum • • . • . • . •..• • • • ... • .. o.. 138 

(e) The Offtake Proc edure • . • • • . • . . • . . . • • • • • • . • • . . 143 

(3) Conflict Minimization •• •• . . •. • .. • . ••• •.•• •..••..• 144 

(a} Introduc tion •• • • . • . • • •• • • • . • .•• .•.•... ••.• •.• 144 

(b) Traditional Conflict Areas • ..••..•• • . • • •• .•• • 145 

( i) Production policy . • . • . . . . • . • . . • . • • . • . . • . • 145 

(ii) Price setting • • •• .. • . • • •.•• • .... • •.•....•. 146 

(iii) Formulae for c alculating revenues • •...•.. 148 

· (c ) The Pr oduc tion Sharing Contract •• • •.....••••. 148 

(4) The Production Sharing Contract as an Economic 
Development Agreement . • • • • . • • • . . . . • . • • . . • • • . . . . . . 156 

(a) Introduction o o o . ... o o o o . o ••••• ~ •• Iii> .... . . . . . . . . 156 

(b) The Management Clause and Indonesiation of 
t he Petroleum Industry •• ••. • . . o.. . . . . . . . . . . . . 161 

(c ) Miscellaneous "Development" Provisions in 
Production Sharing Contrac ts • • • ••• • •• ••• ••• • • 165 

(d) Some Institutional Consideration •• • ..• ... •. •• 167 

APPENDIX I SOME INTERNATIONAL LEGAL BARRIERS TO THE 
ENFORCEMENT OF CONCESSION CONTRACTS ••• • •• . • 176 

APPENDIX II SUMMARY OF AVAILABLE PRODUCTION SHARING 
CONTRACTS AND FINANCIAL AND TECHNICAL 
1\SSISTANCE AGREEMENTS... . ................... 195 



( ix ) 

(i) under the contracts ... . . .. . .. . ... ............ 4 7 

(ii) the "pertamina law" law no . 8, 1971 .. .. .. . • o• 63 

(7 ) Books, Ac counts and Auditing Provisions .• . • • ... • . . . • . 69 

(8) Par tic ipation Clauses o • •o o •• •••• o ··· · ·· o ••• o•o ••• • • o · 71 

(9 ) Relinquishment . & • o .. o o o o e . o •• !' . e ... eo ~ (lo o ~~~ " ~ o o ••• o ••••• " ·; 6 

(10) Ti tle and Use of Equipment, Depreciation, Import 
Duties and Rentals o a o o o ••• Q o o . o . eo o o o o o .... o. a . ~ • o o e 10 Q 77 

(11 ) Selec tion of Staff · · ··· • • o• •••• o• • • ·· · ··· ··· · · · .... . . 80 

(1 2) Tra nsfer of Rights by Contractors o •• • •• • • • • ••• •••• • • • 80 

( 13 ) Na tura 1 Gas .. . . .. .• . . . o •• • o • o 0 o • •• • o o • o • • o • • • • o • o o • • • 81 

C - MI SCELLANEOUS PROBLEMS UNDER -~RODl!f_T}_QN S.£IARI I1_Q 
C ONT RAC T S . . • , • o • • • • •• o • • c o • o o o • o • o • o o • o •• o o o o o • , o • o • • • • • • 8 2 

(1) Le gali t y of Produc tion Sharin~Contracts oo • • · o ·•••o• • 8 2 

( 2) Subc o ntractor s .., j • Iii o • o ., (t • e o o o o o o o e o .., () o o o o o o ::1 ~ o o o ,:. • o o o o 9 3 

(3) Fragmen tat ion Proc ess · · · ·· o ·· · · ·••oooo •• • • o • • o • o•·· ·" 9 7 

PART II 

A - THE EVOLUTIONARY PROCESS . .. o • o •• • • o o • o ••• • • o . o o •• • o • • • • • • 99 

(2) Viab~ l1 · y o f Con ession Contra ts 107 

B - COMPARATIVE AND EXTERNAL ANALYSIS OF THE PRODUCTION 
SHARlNG CONTRACT o • o • • , • o • •• o • o • • o o • o • o •• o • • ••• •• • o • • •• o • • 12 3 

(l) Introd ct ion 0 '- 0 "' "' •• • oo •• • c» • o oo oo ooo oo oo to o o • • o e o •o • o o o 1 2 3 

(2) The Prod c tion Sharing Contract as a Disguised 
Conc ession Contrac t • o • o •o •o • • • o o.o o•o • • o •••• o • o •• o • •• 1 26 



PART I 

A. SKE',l'CH OF LEGAL BACKGROUND V 

The history of mining in Indonesia dates back to 1816, 1/ 
when he Dutch colonial government initiated tin exploration on 
Banka Island. In 1849 coal mining commenced in East Kalimantan, 

V The author received a J.D. degree from Georgetown University 
Law Center in 1968. During much of the writing of this 
monog r aph the author was an overseas fellow of the International 
Legal Center, New York. The aut.hor is now associated with the 
Singapore Offic e of Graham & James. 

1( I donesian folklore is 

"that in the eighth century people living by 
he Straits of Sumatra were using earth oil 

for fuel. During the sixteenth c entury the 
fleet of the Kingdom of Atjeh defeated a 
Portuguese armada. under Alfonso D " Alburq1Jerque 
by the use of ' fireballs' -c lumps of rags 
immersed in oil found in seepages in the 
At)eh eg1on, lighted and c atapulted at the 
enemy ships which were thus set on fire -
effective until the Europeans returned with 
long-range guns." 

D bey, Oil Boom in Indonesia, I INSIGHT, 21, (1971) o A 
s ' milar version appears in THE STORY OF THE OIL INDUSTRY 
IN INDONESIA (published by P.N. Pertamina, 1970) at 7. 
See also H.L. Oei, Petroleum Resources and Ec onomic 
DeVeropffient: A Comparative Study of Mexico and Indonesia, 
(Doctoral Thesis, University of Texas, 1964), at 122. 

"One o f the earliest recorded mentions 
Lsi£! of oil in Indonesia appears in the 
Annals of the Chinese Court of 971 A.D., 
whic h relate that in that year some lamp
oi l was s ent by the Sumatran Emperor of 
Sriwid)aya to the Emperor of China." 
(footno e omitted). 
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and 1 n that. same year t .he p ubl i cation of r eports of oil seepages 
in We s t Java gener a t ed inter est 1.n petroleum. Explora.tory 
d r ill i. ng· began in 1871. The f ir st petroleum conc es s ion was 
granted by t he c oloni al gover nment in 1883 for explo:rat.ion in 
North Sumat ra, and the fi r s t c ommercial d iscover y was made there 
two yec:;:rs later. 2/ 

The fir st gene r al mining l egislat ion was introduc ed in 
190 7, when t he East Indies Mini ng Law of 1899, p r omulgated by 
t h e Nethe r- l ands Parliament , was o f fi c ially r e c eived into the 
Colony b y t he Govern o r-General. 3/ Thi s law was r e-enacted in 

l/ The i nfo r mat ion c ontained in t his par agraph was gathered primarily 
from the following sources: Oil Discovery and Technical Change 
i n South East Asia: Industry Background, background paper 
submitted by Mr. R. Anderson, Esso delegate to seminar conducted 
by I nstitute of South East Asian Studies, January 1971; 
Hunter, The Indonesian Oil Industry, in THE ECONOMY OF INDONESIA: 
Selec ted Readings, (ed. B. Glassburner), Cornell University Press : 
(1971) 254 ~ 55; J . O. Sutter, Indonesianisasi, Politics in a 
Changing Economy, 1940-1955, Data Paper No . 36, Department of 
Far Eastern Studies, Southeast Asia Program, Cornell University, 
Ithaca, N.Y., 1959, p. 64 . See also Mining in Indonesia, at 1, 
paper submitted by Indonesian delegation to Economic Commission 
for Asia and the Far East Committee on Industry and Natural 
Resources Seminar on 18-25 October 1971. Bangkok, Thailand. 
(hereinafter cited as 1971 ECAFE Seminar) . 

}/ State Gazette 1906, No. 434 . H.L. Oei, attributes the eight 
year hiatus to "lengthy deliberations on the executing pro 
visions. " H. L. Oei , supra note 1 , at 91. This law was 
popular ly known as the "Minjweet" or "Mijnwet". This law and 
the suc ceeding East Indies Mining Ordinance of 1930 are re 
produc ed in an accompanying volume by the present author 
e ntitled THE INDONESIAN PETROLEUM INDUSTRY: MISCELLANEOUS 
SOURCE MATERIALS. H.L. Oei reports that an Indonesian 
mining law was enacted in 1850, H. L. Oei, supra, at 87 
(semble) ; I was unable to obtain any information regarding the 
existence of such a law. 
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1930 to incorporate supervening amendments . The pr ovisions 
of these laws paralleled c ontr actual principles t hen gover ning 
petroleum c onc essions in the Middle East . 4/ The c olonial 
government, in which all mineral rights we r e vested , was 
statutori ly authorised, inter alia, to g r ant full owner ship 
rights to fo r eign cornpan1es. ~ 

The East Indies Mining Law r emained valid until 
1960 , but it was rendered inoperat ive in 1 942 by the Japanese 
war time occupation of the Colony. Shortly after the Japanese 
surrender in 1944, indigenous anti - c olonial elements seized 
c ontrol of many pet r oleum sites for merly oper a t ed by foreign 
conc essionaires . Sever al foreign c ompanies, however , wer e 
able to r esume operations in areas whic h r emained in Dutc h 
hands but politic al unrest brought the indust ry to a vi rtual 
standstilL In order to compensate c onc essionaires for time 
lost due to the war a nd to domestic politic al upheaval, the 
Dutch "extended the term of mining c onc essions . " Y In 1945, 
however, t he first Constitution of the Republic of Indonesia 

1/ See H. L. Oei, supra note 1 , at 91 - 93. The typic al f eatures of 
Middle East concession contracts a r e set for th at text accom
panying note 323 infra. The par ticular fis c al arr angements 
applying to Indonesian c onc essionai r es are discussed in Hunter . 
~upra note 2 , at 262 n.9 . See also J.O . Sutter , supra note 2, 
at 821- 823 . 

2/ Sinc e these c ontrac ts wer e signed pursuant to Art i cle 5A of 
the Law, they carne to be known as "SA agreements . " For a 
discussion of the petroleum indust r y dur i ng t he c olonial 
period, see J.O . Sutter, su.E_r a not e 2, at 6 2 ~65, c iting 
A. L. Ter Braake , MINING IN THE NETHERLANDS EAST I NDIES, 
New York: Institute of Pac ific Relations (1944) ; H. L . 
Oei, s u p r a note 1 ; ~ssirn. 

§/ J.O. Sutter, supra note 2, at 603 citing the Ordinanc e of 
12 Apri l 1948. 
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was ratified, and its Article 33 7/ wa s widely interpreted as 

havi ng e c lipsed the East Indies Mining Law and the existing 

concession agreements. Nevertheless, the l egi i mac y of the 
Constitution i tself remained in the ba lance until · the offic ial 

transfer of sovereignty on 27 De ember 1949. §( 

Dur i ng the first post - c olon i al de ade, for e1 gn 

petrol eum companies c ontinued t o be hampered by na tionalism 

and polit ical instability ~ The goverr~ent wa s fac ed with 
the diffic ult problem of r e c onc iling Indonesia's desire to 

c ontrol i t s natural r esources with the eed to develop these 

resources . Colonial c oncess ionaires 21 wer e therefore permitted 

t o ope r ate under "let alone" agreements which had been initially 

signed in 1948 with the Dutch c olonial government " Although 

the Indonesian government originally c ommitted itself to 

1/ Article 33, whic h appears unde r Chapter XIV entitled SOCIAL 

WELFARE, provides: 

"Sect ~ 1. Ec on omy shall be organi s ed c ooper at i vely. 

Sect . 2 . Branc hes of production wh1c h are 
important to the State a d whlch 
affec t the life of most people , 
shall be c o trolled by the State . 

Sect . 3 . Land and water and the natural ric hes 
therein s hall b e c ontrolled by the 
State a nd shall be exploited fo r the 
greatest. welfare of the people . " 

.?_;' See H. Feith, THE DECLINE OF CONSTI TUTI ONAL DEMOCRACY 
IN INDONESIA, (Cor nell Univ . Pr ess, 1962) 54 - 58, 
discussing the transfer of sovereignty and power f om 
Dutch to Indonesian hands . 

21 The c ompanies are l isted in note 31 inf ~· 
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upholding these agreements, lQ/ they soon became the target of 
"nationalistic censure in the legislature." 11/ Of particular 
concern was the provision which exempted the-companies' petroleum 
export earnings from exchange control regulations. l£1 This 
immunity was granted in return for an agreement by the companies 
to finance reconstruction projects from their own foreign exchange.ll/ 
As the "let alone" ·agreements expired 14/ they were succeeded by 

lQ/ These agreements were the outgrowth of the "Hague Agreement," 
which was the result of the Round Table Conference held from 
23 August - 2 November 1949 at the Hague. The Conference 
was attended by Dutch and Indonesian representati -0· ·25 who 
negotiated the terms and conditions of the transfer of 
sovereignty to the Colony. The Indonesians extended 

. "a number of guarantees to Dutch investors in 
Indonesia, acknowledging virtually all rights, 
concessions and licences granted to private 
bodies by the Netherlands Indies government. 
Expropriation would be possible only on the 
basis of indemnification determined by mut~a l 
a~>r-eement or by a court of law, on the basis 
of the real value of the expropriated property." 

H. Feith, supra note 8, at 15, citing, inter alia, 
G.M. Kahin, NATIONALISM AND REVOLUTION, at 438-445. 

11/ Hunter, supra note 2, at 259. 
note 2, at 819-27. 

See also J.O. Sutter, supra 

12/ The exemption was later extended to crude oil. 
supra note 2, at 260. 

Hunter 

13/ J.O . Sutter, supra note 2, at 603. Large scale expenditures 
~ere necessary in light of the severe damage inflicted on 
petroleum installations during and after World War II. The 
companies also agreed not to make "demands on the government's 
L.)rei'gn exchange fund. " Hunter, supra, note 2, at 260. 

11/ The agreements and their termination dates are detailed 1n 
note 34 infra. 
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new agreements which in essence left untouched the pre-existing 
foreign exchange arrangements, but embodied tax provisions 
which reportedly increased government revenues. 15/ The compani~s 
also committed themselves either to investment projects in 
Indonesia or to increased foreign exchange remittances to the 
government. 1.§/ 

Despite the production activities conducted pursuant to 
these contrac ts, an overall retrenchment took place in the 
petroleum industry from 1950 to 1960. Domestic exploitation 
was stifled by the absence to export opportunities. l2/ The 
government refrained from signing new concession contracts l§/ 

~ The only difference in this regard was the "foreign exchange 
transactions were recorded by passing through the Foreign Exchange 
Institute." Hunter, supra note 2, at 262, also stating: 

"Unfortunately the details of these reportedly 
complicated settlements remained secret. But 
it is generally presumed in petroleum circles 
that the net result of the various royalties, 
inc6me tax, export taxes, levies on foreign 
exchange, payroll tax, etc., for which the 
companies were liable amounted to something 
around a 50:50 division of net revenue (profits) 
between the companies and the Indonesian government." 

16/ See J.O . Sutter supra note 2, at 828-830~ Hunter, supra note 2 , 
at 261-262. The total figure exceeded $200 million. 

17/ Foreign companies were apparently reluctant to import oil from 
Indonesian enterprises "fearLing/ that it might be claimed by 
the B.P . M./Shell Company. " THE STORY OF THE OIL INDUSTRY IN 
I NDONESIA , supra note l, at 17 . See also notes 345-356, infra . 
It was not until August 1958 that domestic enterprises succeeded 
in exporting petroleum to the United States. THE STORY OF THE 
OIL INDUSTRY IN INDONESIA, supra at 17. 

W "In 1951, the Parliament adopted a motion, 
sponsored by the Member Tenku Hassan, requesting 
the government to suspend grants and renewals of 
exploration and development rights of mining 
companies pending the enactment of new mining laws." 

STANVAC IN INDONESIA, United States Business Abroad, Sixth Case 
Study, 1957 , at 4 . 
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and confined c onc e ssio naires to their existing acreage. Owi ng to 
these factors, exploration a c tivities were virtually non - existent . 
Na.tionalistic pressures precluded one c ompany, whi c h c laimed l egal 
title to c ertain North Sumatran petroleum installations, f rom 
returning to its former· sites ; lV the gove r nment was fa c ed with 
increasing demands for the nat i onal ization of all pet r ole um fields . 
The sec urity of existing c ont r a c ts was further undermined b y the 
widely held domesti view that the 1950 Constitution prec l uded 
foreign c ompanies from enjoyi g c o nc ess i onary rights to Indones1 a n 
mine r al resources. ~ The existenc e of a State Commission wh1 ~ h 

lV See H. Feith , supra not e 8, at 293 - 298. The c ompa ny was Roya.l 
Dutc h Shell. 

W The 1945 Constitution (the "Federal " Con~t l tutior, ) was repla ced 
by a new c onstitution (the "Unitary" Con s titutlOP) on 14 Augus t 
1950. See generally , Su pomo, _The Provisiona. l Con~t ltuti ort o f the 
Republic of Indonesia, (t r ansL by Garth N. Jones) , Trans lati o n 
Series, Modern Indonesia Project, Southeast Asia Progr am , Depnrt 
ment of Asian Studies, Cornell University, Ithac a, N.Y . 1 964 . 
Arti c le 33 of the former Const i tution is reproduc ed at note 7 
supra : this art1 cle was superseded by Article 38 of the 195 0 
Constitution wh1 c h provided: 

"l. The e c onomy shall be o r ganized on a c oope r ativ e 
endeavour based upon the pr1nc1ple of the 
family relationship . 

2 . Branches of produc t1on to the state a nd whic h 
vitally affect the life of the people shall be 
c ontrolled by the State , 

3. Land and water and the natural ric hes c ontai ned 
therein shall be c ontrolle d by the State and 
used for the maximum prosperit y of the people , 
It is gene ra lly agreed that Artic le 38 wa s "de rived 
from Article 33" of the former Const.itution . .!_9_.:_ at 
29 . It seems equally_c lear that "bec ause of 
Art.icle L3W . . 0 the L indonesia_Q/ e conomy . . r is not 
fo u nded upon a libe r al economy; in fac t it is 
opposed to libe r alism . " 

Id . , s ummarizing the Gove rnment's reply to the Reporti ng 
Committee of the new Const1tuti o r. 
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had been formed in 1951 to draft, inter alia, "an Indonesian 
mining law in harmony with present conditions," W gave the 
companies further reason to believe that they were operating 
in a legal twilight zone. 

The Commission did not report until eight years later, ~£( 
and in 1960 the mining sector was divided into two categories, ~ 
each governed by separate legislation: Government Regulation ~ 
i~ lieu of Law No. 37 of 1960, covering hard minerals and oil and 
natural gas. This legislation harbingered a new era in the 
Indonesian petroleum sector. The traditional concession 
structure was replaced by a system in which petroleum operations 
were to be undertaken only by the State ~ and "exclusively 

W J.O. Sutter, supra note 2, at 820, apparently ~uoting the draft 
motion submitted to Parliament. See note 18 supra. 

~ See Hunter, supra note 2, at 264. 

~ The East Indies Mining Law was abolished with the enactment of 
Government Regulation in Lieu of Law No. 37 of 1960. This law 
was subsequently revised by Law No. 11 of 1967e Regulations 
implementing this law were issued in Government Regulation No . 
32 of 1969. 

~ See generally Damian & Hornick, A Descriptive Introduction to 
Indonesian's Formal Legal System, with citations, 30 September 
1971 (mimeograph), for a discussion of the Indonesian legal 
framework. This article has recently been reprinted as Indone
sia's Formal Legal System: An Intrbduction, 20 A.J.C.L.492 (1972) . 
All citations hereafter are to the mimeograph publication. 

25/ Article 3(1), Law No. 44, 1960. This law is reproduced in an' 
accompanying volume by the present author entitled, THE 
INDONESIAN PETROLEUM INDUSTRY: MISCELLANEOUS SOURCE MATERIALS. 
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arried out," by State Enterprises . ~~ Existing onc essionaires 
were o r dered to terminate their operations "during a period of 
time whi h shall be as short as possible . " 27/ The allotted 
per iod was to be designated by a government-regulation whi c h 
would have the effec t of r evoking present mineral ights . ~ 
Although existing operators were divested of their c onc ession 
rights, the law a uthorised the Minister of Mines to "appoi nt >• • 
parties as c ontrac tors to the State Ente r pr ises, if r equired, 

~Artic le 3(2), Law No . 44, 1960 . 
State Ente r prises were created by Law No . 19, 1960, whic h is 
reproduced in an a ccompanying volume by the present a uthor 
e nt itled THE INDONESIAN PETROLEUM INDUSTRY: MISCELLANEOUS 
SOURCE MATERIALS . The Government, on the p r oposal of the 
Mining Minister, was to issue "mining authorizations" to 
Sta te Enterprises . In this manner, the seizure of Nor th 
Sumatran oil fields in 1957 ~ 58 by Permina was r et r oac tively 
legalized . These sites had been the subje .t of d i $pute s i nce 
the end of World War Ii because Shell, the c olonial operator, 

laimed legal title . In the early 1950's these fields c ame 
under the control of labour unions whic h r eportedly started 
selling scrap iron instead of oil. Bec ause of reported Comm 
uni st infiltrat1on in the unions the Army, through P , T , Pe r mina, 
a private enter p r ise, assumed c ontrol of the fields. See THE 
STORY OF THE OIL INDUSTRY IN INDONESIA , supfa note 1 , at 15 . 
This action was apparently authorized by Dec ree No , 17 of 
1957 . See id . at 15, 21. Although I was unable to locat e 
the sour e or to obtain a c opy of this decree, I was informed 
that it had been issued by the military government i n Sumatra . 
In the opin ion of most people I i terviewed the dec ree was 
blatantly illegal sinc e the army was not lawfully author ised to 
onfis ate or occupy oil fields . Cf . Artic le 5(1) and (2) of 

Law No . 44, 1960 > This decree was rescinded by Presidential 
Dec ree in Lieu of Ac t No . 19 of 1960 whi ch converted P . T. 
Per mi na "into a state ~owned enterprise .. : P. N. Permi na . " 

l1/ Artic le 22(1), Law No . 44, 1960 . 

~Artic le 22(3), Law No . 44, 1960 . Government Regulation No . 18 , 
1963 stipulated the deadline of the interim period as 1 J une , 
1963 . The effec t of this regulation was to make operativ e the 
Heads of Ag r eement, note 36 infra , 
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for the exec ution of operations . . .. " W Moreover , the law 
promised existing operators that they would""'be given priority 
in the appointment of contractors in their present mining areas."l.Q/ 

Surrounding the passage of these laws, the Gove r nment, 
depart ing abr uptly from its former policies entered into a series 
of long - term contracts with foreign oil companies other than the 
exist ing triumver ate of concessionaires . 11/ It is generally . 
bel i ev ed t hat these agreements were designed 

"to demonstrate the independence of the Indonesian 
government in oil matters, and at the same time 
to c ondition the 'majors' into a frame of mind 
more amenable to Indonesian demands." l.V 

Most s ignificantly, one of these contracts ll/ foreshadowed . the 
a rrangement which Indonesia, in light of the new petroleum law, 
wou ld s eek to impose upon the remaining concessionaires . 

The signing of these contracts, coupled with the passage 
of the new petroleum law, brought to a head negotiations. whi ch 
had c ommenced in 1960 between ·~the Government and the concession~ 
aires . For two and one-half~y~ars, the companies had resisted 
dema nds that their petroleum operations be conducted in a manner 

~ Artic le 6(1), Law No. 44, 1960. 

lQ/ Article 22(2), Law No. 44, 1960 . 

31/ Shel l , Stanvac and Caltex. Shell was the successor to BPM, 
"tac tfully ignoring in the selection of name its 60% Dutc h 
a nc e stry . " Hunter, supra note 2, at 263. At least one suc h 
contr a r. t was also signed in 1962 . 

W HurJt e .... , supr a note 2, at 267 . 

W All of the contracts, except the one signed in 1962, were in 
the nature of financial and technical assistance agreements. 
~ee generally, Gibson, Production Sharing, Part I, 3 BULL . 
IND . ECO. STUD . 52, 60 - 63 (1966). The 1962 contract with Pan 
American was the forerunner of the contracts of work whi ch 
were signed in 1963 with the triumverate . For a discussion 
of t hese c ontracts see Hunter, supra note 2, at 267 . Additional 
detai ls of these contracts may be found in Hunter, The Oil 
Ind us t ry : The 1963 Oil Agreements and Afte r , 2 BULL. IND. 
EC O. STUD . , 16 (1965) . 
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c onsistent with the recently e na ct ed law . li/ I n May 1963, an 
agreement was reached in Tokyo whi c h embodied a negotia ted 
settlement. 12/ The details of this agreement were i nc o r por ated 
into contracts of work with each of the three c ompani e s; the 
contracts were subsequently enac ted in statutor y form by the 
Indonesian Parliament, l§/ and ratified by President Soekarno 

li/ Hunter, supra note 2, at 262 states that the agreeme nt s 
entered into upon expiration of the "let alone" 
agreement "lasted until •• o 1963" o Yet, from the 
commentaries, it would seem that these c ont r a c t s e xpi red 
by 1960. In March 1954, Stanvac had signed a n ew four 
year contract, and Caltex a five year contrac t . I d. a t 
262-263; J.O . Sutter, supr a note 2, at 827 . Al though 
BPM's "let alone" agreement expi r ed at t he end of 1955, 

"no _Erecise information exists conc erni ng it s 
Lne~ agreement with the_government., it. is 
usually assumed Lhoweve£1 that the arrange 
ments were the same as for the two/afore -
mentioneij companies . " -

Hunter, supra, at 261 - 262 . See a'lso ·J. 0. Sutter, s u pr a , 
at 830 (semble). I have been unable to determine whethe r 
these contracts were extended . . beyond their 
respective dates of expiration , {.e . , 1958 and 1959. It 
would appear, however, that in the interim period end1ng 
in 1963 petroleum operations were c onduc ted on an ad hoc 
basis. 

~ The agreement is officially referred to as the "Heads o·f 
Agreement." 

l§/ Thus, the terms and conditions of these contracts bec ame 
part of the lex corpus of Indonesia. The enactment of 
these contracts into s tatutory form was requ ired b y 
Article 6(2), Law No . 44, 1960 . See text a cc omp a nying 
notes 212-243 infra, which also disc usses the l egal 
significance of the absenc e of Parliamentary rati fic ation 
of petroleum contracts. 
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:Jr' L8 l..Jovember 1963 . ]]/ 

By transfor ming the existing conc ession agreements into 
c on t r acts o f work, l_W operators were relegated to the legal 

37/ Law No. 14, 1963 . This law is reproduc ed in an accompanying 
vo l ume by the present author entitled, THE INDONESIAN PETROLEUM 
INDUSTRY: MISCELLANEOUS SOURCE MATERIALS . This law states that 
the c ontracts were signed on 25th September 1963, b u t t he date 
on which Parliament enacted the contracts into law doe s not 
appear on the face of the legislative inst r ument . Pro fessor 
Hurlter states that the Heads of Agreement reac hed in Tokyo 
"became Indonesian law in June 1963." Hunte r , s u,Era note 2, a t 
269. I was unable to find any official documentation s howing 
t hat the Agreement itself was enacted i nto law b y the Ind onesian 
Parliament. In a prior artic le Pro fess or Hunter states that 

"As t .he result of the promulgation of Government 
Regulation No. 18, 1963, the Tokyo Agreement . . . 
came into operation as from 1 June 1963" 

Hunter , supra note 33, at 16. This Regulation, in fac t , 
stipulated on] y the deadline fo r the g :!:: a c e peL'iod ur:de ::::- La v,' No 
44 , 1960, see text accompanying note 27, supra, b ut it did not 
expressly incor porate the terms and c onditions embodied in t he 
Head of Agreement. 

I am una.ware of any legislation whic h inc orporated the Heads 
of Agreement. Law No . 14 of 1963 mentions spec ific ally the 
"ll.greement on Petroleum in Tokyo on June 1963" , b u t doe s not, 
a s is customary, refer to subsequent legislation whic h embodied 
the Agreement. Moreover, the offic ial explanation appe nded to 
the law cites several ordinances leading up to the Tokyo a cco rd. 
b ut , again, there is no mention of legislation spec ific ally 
i r1corporating that Agreement. 

38/ A detai led examination of these contracts appears in Hunter , 
s u_2r a note 33. A copy of the Permi na - Stanv a c work c ontrac t is 
reproduc ed in an accompanying v olume by the present author 
e:r;t itled THE INDONESIAN PETROLEUM INDUSTRY: MISCELLANEOUS SOURCE 
MATERIALS . In 1971, negotiations were concluded between Pertamina 
and P . T . Caltex whereby Caltex's Contract of Work in Central 
Sumat r a, which was due to expire in 1983, was extended to the 
year 2001 "under terms consistent with the formula of production 
sharing .... ", Speech by General Ibnu Sutowo, 17 December 1971, 
at Sar.•. Franc isc o , U. S. A, entitled "Indonesia , A Vast New Oil 
Province'', delivered on the occ asion of the Fourth Anniversary 
o f P. N. Pert amina's offic e in the United States . The offic e is 
l o a ted in New York City . For details of t hi s c ontract, see 
Appendix II , infra, c ontrac t number thirty - thr ee . 
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position of contractors to State Enterprises , 12/ Although this 
result was impelled by the Constitutional mandate that "natural 
riches ... be controlled by the State," .1Q/ admittedlY the new 
contracts did "not satisfy completely Lindonesia'§/ National 
Aspiration." W Indeed, the change seems to be and have been 
one of emphasis rather than of substance. 

12/ In 1963, there were three state enterprises in the Indonesian 
petroleum sector: P . N. Pertamin, P.N. Permina and P.N. Permigan. 
For a discussion ttthese enterprises, which were the fore
runners of P.N. Pertamina, see H.L. Oei, supra note l, at 155-
157. 

12/ Article 33(3), the 1945 Constitution. Cf. Article 3(2), Law 
44, 1960. 

W Gov ernment Authority in the Administration of Exploration and 
Development of Offshore Oil and Gas, at 4, paper submitted by 
the Indonesian Delegation to the 1971 ECAFE Semina r . The 
paper continues: 

"Although Lthe Contracts of Wor}Y did recognize 
that the State is and will remain to be (sic) the 
owner of the oil until it is transferred to a 
third party at the point of sale, management of 
these oper a tions is still in the hands of the 
foreign companies. These contrac ts of work 
were the optimum whic h could be obtained taking 
into consideration the prevailing circumstances 
and the conditions of the country at that time." 

Id. These must be regarded as 
admissions since they strongly 
work violate the Constitution. 
at 270-271. 

Constitutionally troublesome 
imply that the contracts of 

See Hunter, supra note 2, 

It is also of interest to note General Ibnu's comments on 
Contrac ts of Work. (c ont'd) 
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If the goa l s of the _new c ontractual arrangement w~re 
the regaining of sover~ignty_. over np..tural resource~, _as requ_ired . 
by the Constit ut ion , and -the ·s upervisipn of foreign petrol~ 
companies, then th~ contt:r~c~s of wor k -effec tively_ c l;tangeq noth:lng-9 
The thr ee State Enterprises, with the partial exception of 
Permina, were either incapable ., of , o.r;· :uni-nterested in- plq.yi~- - ~ 
meani ngfu l supervisory role . In the wor ds of an Indonesian 
interviewee, "The State Enterprises func tioned mostly as post 

.... offi c es ~ , --The companies se t their tax statement to the Stab:~ 

(coJ1tirrlua _tion of footnote_ 41) 

""Working Contrac t' t_L e , , c ontrac t of wor!Y 
brings no c hange in c onc ession status . Al.though 
the fornia-tion of the c'o ncession has been ·c hanged, 
it was not really c hanged at all a n d was still · 
the old c oncession in a new c loak . While the 
irnpleme~tatioh of this . 'working ·c ontract ' 
resulted in a ch~nge to sdit Indonesia's 
convenienc e, it did not really c hange the 
status o f the foreign oil c ompan ies, es~enti~11y 
it still amounted to a ' c onc ession' whic h was 
not · in the I ndone-sian {nter;~-st. ·In :_reali-ty·, 'if 
not -jttridically; the st-atus of tlfe ' foreign' 'oii . 
companies· was unc ha'nged and the 'worKing ·cont·r ·ac t' 
still c ohstit.~uted ·a c onc ession a 'g'reement .-.. o , 

Conc ession is c "learly c ont r ary to Artic le 33 of 
t .he 1945 ·constitution." 

Speec h hy Dr.- 1bmi Sutowd , ·Maj'or General . (Army) , T1ie Role 
of Oi 1 in 'the ·N-ational . Life;" (undated I but . c diitfimed present 
tense references to Permina suggest that the speech was 
de'l ±V.ered p r ior to the. creation of Pert atnina in:' 1968)'. In 
a more r e c ent speec h th'e Genera i · stated that ·cont·ra·cts of· 
Wo rk "approached the intention of Law No o 44 !_of 196Q/." 
A~ address by Per tamina's Pr esident Direc tor, Dr . Ibnu 
Sutowo, 14 March 1972, Bandung, Indonesia, entitled 
"The -R61e of Petrole'um -~Exploration and Development f~r . 
the Indonesian People's Future Pros perity." Both of these 
speec hes are reproduc ed in an a c c ompanying volume by the 
p resent author entitled THE INDONESIAN PETROLEUM INDUSTRY: 
MISCELLANEOUS SOURCE MATERIALS . 


