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Preface 

More than 20 years have passed since the downfall of socialist systems in 
Central and Eastern Europe. To usher in stable transformation processes, ut-
most priority was given to the recognition of property rights, an indispensa-
ble requirement for free market economies. Regulators soon came to realize 
that the success of transformation was conditioned on a more systematic ap-
proach towards codified private law and business law. Current law studies on 
individual Eastern European countries fail to portray the full sway of trans-
formation dynamics. Moreover, they do not disclose that national policy re-
sponses after 1989 are far from homogeneous. Legislative projects oscillate 
between ‘old’ socialist codifications and a distinctly autonomous approach. 
Some countries in Eastern Europe are committed to the acquis communau-
taire. Others do not envisage membership in the European Union. All of them 
have strong civil law traditions. In March 2009, the Max Planck Institute for 
Comparative and International Private Law and the Institute of East Euro-
pean Law of the University of Kiel held an international symposium in Ham-
burg to scrutinize transformation processes from a long-term perspective, 
based on multi-country comparisons. In this conference volume, interna-
tional policy advisors and scholars from Eastern and South Eastern Europe 
(Bosnia and Herzegovina, Bulgaria, Croatia, Hungary, Poland, Romania, 
Russia, Serbia, Slovenia and Ukraine) assess codification processes in classic 
private law fields and company and capital market laws. The policy section 
serves as a prelude to a rigorous analysis of general civil law and property law 
problems. The section on company law in Eastern Europe concludes. 

The editors are grateful to the Deutsche Forschungsgemeinschaft, the 
Robert-Bosch-Stiftung and the Belgrade office of the Deutsche Gesellschaft 
für Technische Zusammenarbeit (GTZ) for funding the conference. Without 
their support, the contributors could not have studied the characteristics of 
autonomous developments of private law in Eastern Europe and the fate of 
legal transplants with such enthusiasm. This volume has benefited enormously 
from unfailing linguistic and editorial help from Dr. Eugenia Kurzynsky-
Singer, Iocasta Godlieb and Alexander Kroeber. Ingeborg Stahl deserves 
special praise. Her expertise and cheerfulness were decisive in channelling 
the constant flow of manuscripts into a book. 

Hamburg, November 2010 Christa Jessel-Holst, Rainer Kulms 
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Private Law in Eastern Europe 

Autonomous Developments or Legal Transplants? 
 Welcome Address  

When the socialist regimes in Central and Eastern Europe collapsed after 
1990, a new era in the development of private law started. While it had 
previously been difficult in socialist countries, to identify any legal rela-
tionship as “private”, Mestmäcker characterized the new situation as a re-
naissance of the civil society and its law.1 Indeed, the new social order that 
was established everywhere built upon private initiative pursuing private 
interests, and policymakers throughout Central and Eastern Europe shared 
the expectation that the pursuance of private interests in a competitive 
environment would further the public good.  

As a consequence, private law had to be re-construed or even re-written 
with the aim of creating a legal framework that would fit private plans and 
reduce the possibility of state intervention in the public interest to a mini-
mum. In several countries the political and legal elite even considered a 
complete overhaul of their national private law legislation as necessary. A 
new wave of codification rolled ashore in countries such as Russia or the 
Baltic Republics; in Hungary, Poland, the Czech Republic and Slovakia 
codification projects have been put on track and may succeed in the years 
ahead. 

Of course, these projects are not only driven by the turn of society to-
wards private initiative and a market economy. It is safe to assume that 
regaining full independence after the breakdown of the Warsaw Pact has 
inspired national feelings in many countries and brought about the desire 
for national symbols. As we know from the enactment of the first genera-
tion of civil codes throughout the 19th century the civil code has often been 
considered as a symbol of national cohesion. 

Other motivations that may appear more economic or technocratic have 
equally contributed to the continuous stream of private law legislation in 

                                                 
1  Ernst-Joachim Mestmäcker, Die Wiederkehr der bürgerlichen Gesellschaft und 

ihres Rechts, Lecture delivered at the Annual Meeting of the Max Planck Society (Haupt-
versammlung der Max-Planck-Gesellschaft) in Berlin, 7 June 1991, in: Rechtshisto-
risches Journal 10 (1991), 177 et seq. 
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Central and Eastern Europe. There were indeed large gaps in the existing 
legislation which had to be filled. For example laws on corporate entities 
were either absent or outdated after 50 years of an economy driven by state 
enterprises. In a similar vein, there had been no need for insolvency laws 
in socialist times; pertinent statutes were badly needed now. While state 
enterprises had received their operating funds through grants received from 
the central government in accordance with the central economic plans, they 
were now under a constraint to acquire fresh money from capital markets 
which would grant credit in accordance with the securities provided. How-
ever, security rights whether in movable or immovable assets were largely 
undeveloped or nonexistent, in particular where real property was owned 
by the State. Similar deficits could be observed in the field of banking 
contracts or insurance contracts. 

These are but some examples of a huge task that was very aptly cap-
tured by the term “Systemtransformation” or “transformation of systems”. 
In fact, legal systems had to be “reinvented” or conceived anew, and this 
was not limited to private law but included large parts of public law and 
criminal law as well. Scholars from both law and economics soon realized 
the fundamental and comprehensive character of this task which is evi-
denced, inter alia, by the foundation of a Max Planck Institute on the trans-
formation of economic systems in Jena in the mid-1990s and the organiza-
tion, by the predecessors of the present directors in 1996, of a symposium 
on the transformation of systems in our Institute.2  

Almost 20 years have gone by since these first efforts. The European 
Union has proved a great attraction for most countries in Central and East-
ern Europe. In 2004 and 2007 ten countries from this region joined the 
European Union as new Members. European integration has inevitably 
affected the legal systems of these countries, in particular through the 
implementation of the acquis communautaire. Given the increasingly 
intense impact of Union law on the whole legal system of the Member 
States, an autonomous development of their legal systems appears un-
likely, even in areas which are not directly covered by Union law. The 
same can be said for those countries which, without being a Member of the 
European Union, aspire towards membership. 

This explains the overarching topic of this conference: While the coun-
tries of Central and Eastern Europe have succeeded in regaining their 
national independence which should be a basis for an autonomous devel-
opment of law including private law, the dynamics of European integration 
generate practical needs and, in fact, narrow the political latitude of 

                                                 
2  Ulrich Drobnig/Klaus J. Hopt/Hein Kötz/Ernst-Joachim Mestmäcker, eds., System-

transformation in Mittel- und Osteuropa und ihre Folgen für Banken, Börsen und Kredit-
sicherheiten, Tübingen 1998. 
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national legislators even in the areas still left under unrestricted national 
sovereignty. Moreover, several countries might prefer to follow model 
legislation that has proven satisfactory in Western European countries. The 
reception of such transplants may be a particularly promising way for 
small jurisdictions which have only had a few years to digest a huge mass 
of Union law, developed over 50 years and which Western countries have 
had sufficient time to adjust to.  

These are the potential extremes of the development of private law in 
Central and Eastern Europe after 1990. The enquiry of this conference is 
directed to three specific areas which mirror these influences in rather dif-
ferent ways: While company law has been subject to EU influence to a 
large extent ever since the 1960s, the impact of Union law in the field of 
contracts has been more recent and much more limited, namely to con-
sumer contracts; the restrictions imposed by Union law are probably least 
significant in the field of property, where consequently, we may expect a 
more distinct national character of the law to be generated by autonomous 
developments. Before we approach the more specific areas of the law, 
some more general and theoretical analysis will prepare the terrain for spe-
cific enquiries.  

From the list of speakers at this conference, significant differences 
emerge concerning their nationality. While all of them represent countries 
which adhered to doctrines of socialist law before 1990, some of them 
originate in countries which are now Member States of the European 
Union, others are nationals of candidate countries, and a third group is 
from countries which for the foreseeable future will be good neighbours, 
but not Members. This composition of our guests promises some insights 
into the variety of legal solutions and their embeddedness in the respective 
legal systems as well. Let me conclude by wishing you a warm welcome to 
the Max Planck Institute and to wish all of us an interesting conference. 

Jürgen Basedow 



 



A.  Perspectives of Civil Law in Eastern Europe 
Policy Issues 





Optimistic Normativism after Two Decades of Legal 
Transplants and Autonomous Developments 

RAINER KULMS 

I. Origins of a Conference ............................................................................................7 
II. Legal Origins, the Acquis Communautaire and Notions of Efficiency.......................9 
III. Whither Private Law in Eastern Europe?.................................................................11 
 

I.  Origins of a Conference 

When Ajani assessed the transformation processes in Russia and Eastern 
Europe in 1995, he noted a strong sense of ‘optimistic normativism’. Law 
had come to be seen as an instrument of social engineering, indispensable 
for the creation of a free market1. The European Union shared this nor-
mative approach2: The Commission’s ‘White Paper on the Preparation of 
Associated Countries of Central and Eastern Europe for Integration into 
the Internal Market of the Union’ urges associated countries to adopt inter-
nal market legislation and to establish structures to support the economic 
reform process3. The EU’s Copenhagen criteria require a new Member 

                                                 
1  Ajani, By Chance and Prestige: Legal Transplants in Russia and Eastern Europe, 

Am. J. Comp. L. 43 (1995), 93 (103); cf. id., Law and Economic Reform in Eastern 
Europe – The Transition from Plan to Market during the Formative Years of 1989 – 
1994, in: Buxbaum/Mádl (eds.), State and Economy, Int’l. Encyclop. Comp. L. Vol. 
XVII, Ch. 3 (2006). 

2  Cf. Ajani, Transfer of Legal Systems from the Point of View of the “Export 
Countries”, in: Drobnig/Hopt/Kötz/Mestmäcker, Systemtransformation in Mittel- und 
Osteuropa und ihre Folgen für Banken, Börsen und Kreditsicherheiten (Beiträge zum 
ausländischen und internationalen Privatrecht 64 (1998)), 39 (51 et seq.); and Mádl, State 
and Economy in Transformation – Revolution by Law in the Central and Eastern Euro-
pean Countries, in: Buxbaum/Mádl (eds.), State and Economy, Int’l. Encyclop. Comp. L. 
Vol. XVII, Ch. 2 (2000). 

3  COM(95) 163final, Brussels 3 May 1995. 
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State to maintain political stability (including institutions guaranteeing 
democracy and the rule of law) and to accept the Community acquis4. 

Two decades after the end of socialist law, legal transplants are com-
monplace for comparative lawyers who reflect on the trajectory of legal 
and economic change in transformation countries5. Closer inspection sug-
gests that private law developments in Eastern Europe are more complex, 
going well beyond the mere observance of non-domestic blueprints6. By 
ignoring the institutional peculiarities of the ‘importing’ country, standar-
dised legal transplants and harmonisation schemes have become unduly 
rigid7. After a sobering experience in privatizing state-owned enterprises 
Black/Kraakman/Tarrassova acknowledged that endogenously developed 
traditions matter more than the most sophisticated privatisation schemes: 
Hayek had triumphed over Coase8. Governments should focus on building 
institutions to “control self-dealing and to support a complex market econ-
omy”9. Although this does not deny the analytical value of econometrics 
and models measuring efficiency10, institutional and political economy 

                                                 
4  European Union Press Release of 22 June 1993 (DOC/93/3), European Council in 

Copenhagen 21–22 June 1993, Conclusions of the Presidency <http://europa.eu/rapid/ 
pressReleasesAction.do?reference=DOC/93/3&format=HTML&aged=1&language=EN&
guiLanguage=en). 

5  Cf. Pistor/Keinan/Kleinheisterkamp/West, Evolution of Corporate Law and the 
Transplant Effect: Lessons from Six Countries, The World Bank Research Observer 18 
(1) (2003), 89 et seq., and country studies in: Welser (ed.), Privatrechtsentwicklung in 
Zentral- und Osteuropa, Veröffentlichungen der Forschungsstelle für Europäische Rechts-
entwicklung und Privatrechtsreform an der Rechtswissenschaftlichen Fakultät der Uni-
versität Wien 1 (2008). For a spirited criticism of legal transplants see Legrand, The 
Impossibility of ‘Legal Transplants’, Maastricht J. Eur. & Comp. L. 4 (1997), 111 (113 et 
seq.). 

6  Cf. Graziadei, Legal Transplants and the Frontiers of Legal Knowledge, Theoretical 
Inquiries in Law 10 (2009), 723 (727 et seq.); Michaels, Comparative Law by Numbers? 
– Legal Origins, Doing Business Reports, and the Silence of Traditional Comparative 
Law, Am. J. Comp. L. 57 (2009), 765 et seq. 

7  See Milhaupt/Pistor, Law & Capitalism – What Corporate Crises Reveal about 
Legal Systems and Economic Development around the World (2008), 20 et seq., 197 et 
seq., warning that over-attachment to a simplified evolutionary model of legal change 
may taint law reform efforts, including legal transplant and legal harmonisation projects 
pursued by the European Union. 

8  Black/Kraakman/Tarrassova, Russian Privatization and Corporate Governance: 
What Went Wrong?, Stanf. L. Rev. 52 (2000), 1731 (at p. 1802). Cf. Roggemann/ 
Lowitzsch, Privatisierungsinstitutionen in Mittel- und Osteuropa (2002), 62 et seq., on 
statutory privatisation schemes in Central and Eastern Europe. 

9  Ibid. For a political science analysis of East European transformation processes: 
Merkel, W., Systemtransformation (2nd ed. 2010), 324 et seq. 

10  Cf. Armour/Deakin/Lele/Siems, How Do Legal Rules Evolve? Evidence from a 
Cross-Country Comparison of Shareholder, Creditor, and Worker Protection, Am. J. 
Comp. L. 57 (2009), 579 (626 et seq.). 
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analysis is apposite to furnish meaningful answers on how legal systems 
evolve, shedding light on the impact of decision-making processes and 
pre-socialist legal traditions11. 

II.  Legal Origins, the Acquis Communautaire and 
Notions of Efficiency 

In explaining the potential of legal transplants Watson observed that 
changes in legal systems are the result of borrowing12. This, he declared, 
was true, both for the “Western world’s private law of Roman Civil law 
and English Common law”13. The transfer of non-domestic concepts was 
unproblematic although the respective rules had not been specifically 
devised for the recipient society in which they then operated14. Watson 
does not offer a detailed explanation why lawmakers adopt foreign legal 
concepts when domestic laws are unable to cope with economic change15. 
Implicitly, he rejects socio-economic analysis16. LaPorta/Lopez-de-Silanes/ 
Shleifer/Vishny mark a radical departure from Watson’s approach towards 
legal transplants17: The historical origin of a country’s legal rules is highly 
correlated with its current regulatory climate and economic outcomes18. 
LaPorta et al. describe common law as market-supporting whereas civil 
law is characterised as policy-implementing19. The upshot of this cate-

                                                 
11  Cf. Streit/Mummert, Grundprobleme der Systemtransformation aus institutionen-

ökonomischer Perspektive, in: Drobnig/Hopt/Kötz/Mestmäcker (supra note 2), 3 (at 12 et 
seq.). 

12  Watson, Legal Transplants – An Approach to Comparative Law (1974), at p. 95: 
“… transplanting is, in fact, the most fertile source of development. Most changes in 
systems are the result of borrowing”. 

13  Ibid. 
14  Watson (supra note 12), at 96: “…usually legal rules are not peculiarly devised for 

the particular society in which they now operate and also (…) this is not a matter for 
great concern”. 

15  Cf. Teubner, Legal Irritants: Good Faith in British Law or How Unifying Law 
Ends Up in New Divergences, MLR 61 (1998), 11 (16); v. Hein, Die Rezeption US-
amerikanischen Gesellschaftsrechts in Deutschland (Beiträge zum ausländischen und 
internationalen Privatrecht 37 (2008)), 358. 

16  v. Hein (supra note 15), 355. 
17  LaPorta/Lopez-de-Silanes/Shleifer/Vishny, Legal Determinants of External Fi-

nance, 52 (3) (1997) J. Fin. 1131 et seq.; LaPorta/Lopez-de-Silanes/Shleifer, Corporate 
Ownership Around the World, 54 (2) (1999) J. Fin. 471 et seq. For a more recent account 
of their theoretical findings, see: LaPorta/Lopez-de-Silanes/Shleifer, The Economic 
Consequences of Legal Origin, J. Econ. Lit. 46 (2008), 285 et seq. 

18  LaPorta/Lopez-de-Silanes/Shleifer (supra note 17), 285 et seq. 
19  LaPorta/Lopez-de-Silanes/Shleifer (supra note 17), 285 (326). 
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gorisation is that the legal origin of norms translates into different forms of 
capitalism. The World Bank Development Reports build on this categori-
sation, promoting legal regimes which are tailored to support competitive 
markets20. In a 2008 article, LaPorta et al. defend their initial analysis, 
conceding that a clear case for the superiority of common law has not been 
established21. Nonetheless, they urge that legal origins theory should oper-
ate as a regulatory blueprint to discern legal and regulatory inefficiencies22. 
This does not bar ‘importing countries’ from borrowing from common and 
civil law countries, cumulatively in one codification as the case may be. 

Legal transplants pose a two-fold efficiency problem. Even if they meet 
the efficiency criteria for market-supporting regulation, they still have to 
pass the reality test within the socio-economic context of the ‘importing’ 
country23: ultimately, the institutional arrangements in the ‘importing 
country’ will decide whether the non-domestic regulatory product is suc-
cessful after adaptation to local circumstances24. A plea for institutional 
analysis in the importing country might be misunderstood as surrendering 
to regulatory fatigue and path dependence. Legal transplants are efficient if 
they support competitive market developments provided that they avoid 
negative transplant effects25 and propel institutional reform26. The acquis 
communautaire has not been devised as a legislative agenda which dis-
cards the law and economics of regulation in applicant countries for the 
sake of European integration. In fact, the integrationist rhetoric of the EU 

                                                 
20  World Bank Doing Business Report (various years), available at <www.doing 

business.org>. 
21  at J. Econ. Lit. 48 (2008), 285 (326). 
22  Cf. on the implications of this approach Beck/Demirgüç-Kunt/Levine, Law and 

finance: why does legal origin matter?, J. Comp. Econ. 31 (2003), 653 (654 et seq.), and 
Siems, Legal Origins: Reconciling Law & Finance and Comparative Law, McGill L. J. 52 
(2007), 55 (62 et seq.). 

23  v. Hein (supra note 15); Berkowitz/Pistor/Richard, The Transplant Effect, Am. J. 
Comp. L. 51 (2003), 163 (179); Waelde/Gunderson, Legislative Reform in Transition 
Countries: Western Transplants – A Short-Cut to Social Market Economy Status?, 
I.C.L.Q. 43 (1994), 347 (371). 

24  Berkowitz/Pistor/Richard (supra note 23), 163 (190); cf. on ‘assimilation’ mecha-
nisms which include legal hybrids: v. Hein (supra note 15), 369; Dunning/Pop-Eleches, 
From Transplants to Legal Hybrids: Exploring Institutional Pathways to Growth, Studies 
in Comparative International Developments, 38 (Winter 2004), 3 et seq. 

25  Cf. Berkowitz/Pistor/Richard (supra note 23), 163 (179 et seq.). 
26  Cf. Radziwill/Smietanka, EU’s Eastern Neighbours: Institutional Harmonisation 

and Potential Growth Bonus, Centre for Social and Economic Research, CASE Network 
Studies & Analyses No. 386/2009 (Warsaw, 2009), 16 et seq., on extending econometric 
analysis beyond economic liberalisation (i.e. first-stage reforms) in order to evaluate the 
progress of institutional reforms (i.e. second-stage reforms). As a corollary, policy 
makers and scholars will have to develop new criteria for measuring the efficiency of 
legal transplants and transformation processes. 
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cannot obscure the fact that the acquis is also informed by the regulatory 
technique of legal origins and their influential proponents27. Nonetheless, 
the acquis adds a cooperative element to the legal origins hypothesis. 
Common rules induce candidates for EU membership to make ex ante in-
vestments to reduce switching costs28. Thus, an assessment of law reform 
in an applicant state will have to weigh the results of traditional efficiency 
analysis against the benefits of cooperative behaviour under the European 
harmonisation game. Conversely, countries may be incentivised to raise 
the price for cooperative behaviour (i.e. the switching costs) once they 
have joined the European Union29. As a corollary, candidates for EU mem-
bership will have to assess their switching costs in the face of regulatory 
competition between Anglo-Saxon (common law) concepts and civil law 
principles. 

III.  Whither Private Law in Eastern Europe? 

In retrospect, the World Bank’s legal origins hypothesis and the EU’s ac-
quis communautaire have operated as powerful political incentives to 
accelerate legal reform. ‘Outside anchors’ can relieve ex ante and ex post 
constraints for domestic reformers.30. But it is by no means a foregone con-
clusion that legal transplants recommended by outside institutions will 
automatically influence economic behaviour31. The peculiarities of natio-
nal decision-making processes will persist and the menu of legal mecha-
nisms implementing change is likely to vary from country to country. 
Thus, practitioners from ‘outside anchor’ institutions invariably emphasise 
the need to cooperate with local regulators32. 

This volume covers the countries committed to the acquis communau-
taire and others not envisaging membership in the European Union. All of 

                                                 
27  For an assessment of the EU’s regulatory technique Pistor/Raiser/Gelfer, Law and 

finance in transition countries, Economics of Transition 8 (2) (2000), 325 (340 et seq.); 
passim Siems, The End of Comparative Law, J. Comp. L. 2 (2007), 133 (144). 

28  Carbonara/Parisi, The paradox of legal harmonization, Public Choice 132 (2007), 
367 (372). 

29  Cf. Carbonara/Parisi (previous note), 367 (372). 
30  Berglöf/Roland, The EU as an ‘Outside Anchor’ for Transition Reforms, Stock-

holm School of Economics, SITE Working Paper No. 132 (October 1997); cf. on the role 
of ‘outside anchors’ from the perspective of a recipient country: Chanturia, Recht und 
Transformation – Rechtliche Probleme aus der Sicht eines rezipierenden Landes, RabelsZ 
72 (2008), 115 (119 et seq.). 

31  Pistor/Raiser/Gelfer (supra note 27), 325 (340 et seq.). 
32  See the reports in the policy section of this volume, infra, and Chanturia (supra 

note 30), 115 (120 et seq.). 
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them have strong civil law traditions. The contributors present introductory 
surveys over their respective countries’ private law systems and traditions 
before proceeding to a detailed analysis of general private, property and 
company law issues. Pre-socialist codifications are relevant considerations 
as they establish legislative preferences in the context of the legal origins 
hypothesis and its economics, as do the different influences of legal trans-
plants and autonomous developments. As the contributions to this volume 
demonstrate, the idea of codification is alive and well in Eastern Europe. 
Codifications are informed by free-market economy thinking although 
there is evidence that a long-term impact assessment is crucial. It is not 
only a matter of statutory statistics whether codifications prefer mandatory 
rules over extensive private ordering33. A substantial number of default 
rules may also reflect a deliberate policy decision by a national legislator. 

Enforcement problems have been observed during transition periods as 
the judiciary, inter alia, experiences difficulties in coping with new legis-
lative concepts34. Thus informal mechanisms and private ordering may in 
fact fill some gaps and permit markets to function where judicial interven-
tion is difficult to obtain35. From the perspective of regulatory policy, it is, 
however, decisive to distinguish between private ordering which ‘opts out’ 
of the legal system voluntarily and ‘forced opt-outs’ due to severe en-
forcement problems36. This is not just a legislative device for contract and 
property law problems, it is also employed for regulating corporate gov-
ernance and capital market issues37. 

Corporate governance and capital market regulation relies on a complex 
network of mandatory law, voluntary codes of conduct and regulation 
through shareholder litigation. In fact, observance of the codes of conduct 
marks a voluntary acceptance of industry standards. It evidences a volun-

                                                 
33  Cf. Posner, Creating a Legal Framework for Economic Development, The World 

Bank Research Observer 13 (1) (1998), 1 et seq., making a plea for a system of relatively 
precise legal rules, as distinct from more open-ended standards or heavy investment in 
training the judiciary. 

34  For a study on the determinants of trust against the background of court and 
reputational enforcement in transition countries: Raiser/Rousso/Steves/Teksoz, Trust in 
Transition: Cross-Country and Firm Evidence, J. L. Econ. & Org. 24 (2008), 407 (416 et 
seq.), using data from the World Bank and the European Bank for Reconstruction and 
Development. 

35  Trebilcock/Leng, The Role of Contract Law and Enforcement in Economic 
Development, Va. L. Rev. 92 (2006), 1517 (1546 et seq.); cf. Hay/Shleifer/Vishny, Priva-
tization in transition economies – Toward a theory of legal reform, Eur. Econ. Rev. 40 
(1996), 559 (560 et seq.). 

36  Trebilcock/Leng (previous note), 1517 (1547); cf. McMillan/Woodruff, Private 
Order Under Dysfunctional Public Order, Mich. L. Rev. 98 (2000), 2421 (2435 et seq.). 

37  See the studies in: Fox/Heller (eds.), Corporate Governance Lessons from Transi-
tion Economy Reform (2006). 
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tary opt-out of the legal system in as far as there are no immediate legal 
sanctions for not observing industry codes, which are condoned by statu-
tory law. In a way, company law and capital market issues tend to exem-
plify regulatory aspirations and inefficiencies during the transition period 
of transformation countries. Moreover, the ownership structure of compa-
nies translates directly into legal and measurement problems as the quest 
for mature competitive markets continues. 

The quandary regulators and policy-makers face in transition countries 
cannot be explained away by emphasising the influence of ‘outside an-
chors’. Legislators have to accommodate non-domestic concepts in an en-
vironment which experiences problems of assimilation and perhaps (dis-) 
orientation. Once transformation counties have come to master immediate 
codification challenges, more attention will be devoted to evolutionary 
processes and enforcement mechanisms38. Positivist judges play a role 
different from those of their colleagues who accept the challenge of mak-
ing an innovative codification or legal transplants work in a new institu-
tional framework39. But this is not just an issue of improving judicial train-
ing. In fact, both, the acquis countries and those staying away from the 
European Union should be supplied with an analytical framework scruti-
nising institutional change and public choice problems40 (including regula-
tory capture). The focus on the institutional context of law reform should 
also usher in a debate under what circumstances transplant law is inferior 
to domestic law-making41. In this context, numerical comparative law may 
be necessary to explore the long-term implications of legal transplants and 
autonomous law developments, including econometric analysis and em-
pirical evidence42. 

The contributors to this volume present a fascinating kaleidoscope of 
insights into law reform processes in Eastern Europe. They have also been 
able to refine the notion of Euro-centrism by adding a specific Eastern 
European perspective. Moreover; they converted the conference into a fo-

                                                 
38  The quality of contract enforcement is not conditioned by the legal origin of a 

country’s rules on civil procedure: Spamann, Legal Origin, Civil Procedure, and the 
Quality of Contract Enforcement, JITE 166 (2010), 149 et seq. 

39  In this context, an exchange of views between regulators, practitioners and acade-
mia would be an asset. 

40  See Radziwill/Smietanka (supra note 26); and Smits, The Harmonisation of Private 
Law in Europe, Ga. J. Int’l. & Comp. L. 31 (2002), 79 et seq., emphasising the need to 
scrutinise the processes of legal change. 

41  Cf. Grajzl/Grajzl-Dimitrova, The Choice in the Law-Making Process: Legal 
Transplants vs. Indigenous Law, Rev. L. & Econ. 5 (1) (2009), 615 et seq. 

42  Cf. Reitz, Legal Origins, Comparative Law and Political Economy, Am. J. Comp. 
L. 57 (2009), 847 (851 et seq.), and Siems, Numerical Comparative Law: Do we need 
statistical evidence?, Cardozo J. Int’l. & Comp. L. 13 (2005), 521 et seq. 
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rum where Eastern Europeans, by talking to other Eastern European schol-
ars, discovered many similarities and disparities in their transformation 
processes. This is a significant autonomous development which deserves a 
warm welcome even by the most ardent supporters of the legal origins 
hypothesis. 
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Since its creation in 1991, the European Bank for Reconstruction and 
Development (EBRD) has been promoting commercial law reform in the 
countries of Central and Eastern Europe undertaking the transition from 
state-controlled economy to market economy, with a strong focus on pri-
vate sector development and access to credit. The Bank aims to encourage 
development of the legal rules, institutions and culture on which a vibrant 
market-oriented economy depends. This article focuses on EBRD efforts in 
setting standards and assessing reform progress, which, the authors argue, 
are very efficient tools to promote reforms in the region. The article shows 
how, over the past fifteen years, EBRD legal assessments have been 
evolving, experimenting with new approaches and methodologies, guided 
by these economic objectives.  
                                                 

*  This article reflects the individual opinions of the authors and does not necessarily 
represent the views of the EBRD. 
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I.  Introduction 

There is a good deal of misconception around legal reform, and myths sur-
rounding the concept abound. Some see it as a ‘big bang’ that governments 
sometimes undertake (think: Napoleonic Code of 1804 in France which 
went on to fundamentally change the face of the country and those juris-
dictions influenced by it). Others think of it as a standard political process 
that goes on in a rather mundane and peaceful fashion. Still others view it 
as the sterile and misguided course led by lawyers isolated from the real 
world and whose choices will go on to haunt market players for decades to 
come. Where legal reform is associated with developmental aid, the nega-
tive perception is usually intensified as the wholesale import of concepts 
foreign to the recipient jurisdiction, that usually results in undue influence 
and conflicts of interest, and may give rise to accusations of ‘colonialism’.1 
The practice of ‘legal transplantation’ is often associated with the failure 
of aid programmes in the 1970s and 1980s.2  

The fact is that those who are directly involved in legal reform rarely 
take the floor to give an account of their actions, motivations and methods.3 
This may be changing, possibly due to the increasing prominence given to 

                                                 
1  Kahn-Freund, Otto (1974) ‘On the Uses and Misuses of Comparative Law’, 37 

Modern Law Review, 1–27; Watson, Alan (1993) Legal Transplants: An Approach to 
Comparative Law, 2nd ed., University of Georgia Press: Athens, Georgia; Ajani, 
Gianmaria (1995) ‘By Chance and Prestige: Legal Transplants in Russia and Eastern 
Europe’, 43 American Journal of Comparative Law, 93–99; Legrand, Pierre (1997), ‘The 
Impossibility of “Legal Transplants”’, 4 Maastricht Journal of European Comparative 
Law, 111–119; Waelde, Thomas W., Gunderson, James L. (1994) ‘Legislative Reform in 
Transition Economies: Western Transplants – A Short-Cut to Social Market Economy 
Status’, 43 International and Comparative Law Quarterly, 345. For a good overview of 
the issues and biography, see Gillespie, John (2006) Transplanting Commercial Law 
Reform – Developing a ‘Rule of Law’ in Vietnam, pp. 1–16 Ashgate: Farnham.  

2  Seidman, Ann and Seidman, Robert B. (1996) ‘Drafting Legislation for Develop-
ment: Lessons from a Chinese Project’, 44 American Journal of Comparative Law, 1, 
esp. at 26; Seidman, Robert B. (1978) The state, law and development London: Croom 
Helm; Seidman, Ann and Seidman, Robert B. (1994) State and law in the development 
process: problem solving and institutional change in the Third World Macmillan: 
Basingstoke; Dahan, Frederique, McCormack, Gerard (2002) ‘International Influences 
and the Polish Law on Secured Transactions: Harmonisation, Unification or What?/, Uni-
form Law Review Vol. VII 713–736; Dahan, Frederique (2000) ‘Law Reform in Central 
and Eastern Europe: The Transplantation of Secured Transactions Laws’, 2 European 
Journal of Law Reform, 369–384. 

3  But see for example, Dahan, Frederique, Dine, Janet (2003) ‘Transplantation for 
transition – discussion on a concept around Russian reform of the law on reorganization’, 
Legal Studies, 23(2), 284–310. 



Promoting Legal Reform in Eastern Europe: the EBRD Approach 17 

the subject of legal reform in the economic sphere over the past ten years.4 
This has enlarged the circle of those who, on the one hand, are interested 
in understanding the process and, on the other, are entrusted with the 
review of the effect and impact that law reforms may have had as against 
the initial objectives. Lawyers, and most importantly policy-makers, eco-
nomists, and investors, are progressively expressing a direct interest in the 
effects of law reform. This is good news for those funding international 
technical assistance programmes, be they bilateral donors or the share-
holders of multi-lateral international organizations, who have been in-
creasingly calling for more detailed impact evaluations of these pro-
grammes. This too is leading to more scrutiny of legal technical assistance. 

Since its foundation in 1991, the European Bank for Reconstruction and 
Development (the “EBRD”) has sought to ensure that as much as possible 
is learned from the process of ‘transition’, a process which is in many 
ways, a truly unique microcosm. The EBRD is an international financial 
institution that supports projects in 30 countries from central Europe to 
central Asia.5 Investing primarily in private sector clients whose needs 
cannot be fully met by the market, the Bank promotes entrepreneurship 
and fosters transition towards open and democratic market economies. 
Possibly because it was a new organization created in the aftermath of 
historical events, it has always held strong beliefs regarding the signifi-
cance of law reform:6 

 Law directly impacts on a market economy, so transition from a com-
mand (i.e. planned) economy to capitalism must include significant 
legal reform. At the same time, meeting the economic objectives of the 
reform is paramount. As a future user of the new system, the EBRD’s 
focus has, from the very outset, been fixed on results, not on form. 
Moreover, the Bank has always been very sensitive to the fact that tran-
sition countries have different legal traditions and styles and acknowl-
edging the importance of ensuring that new laws fit into the existing 
framework. 

                                                 
4  See for instance the Doing Business Reports, World Bank, 2004–2009 which 

emphasize the importance of laws and regulations. 
5  The Bank is currently operating in: Albania, Armenia, Azerbaijan, Belarus, Bosnia 

and Herzegovina, Bulgaria, Croatia, Estonia, FYR Macedonia, Georgia, Hungary, Ka-
zakhstan, Kyrgyz Republic, Latvia, Lithuania, Moldova, Mongolia, Montenegro, Poland, 
Romania, Russia, Serbia, Slovak Republic, Slovenia, Tajikistan, Turkey, Turkmenistan, 
Ukraine and Uzbekistan. Note that the Czech Republic ‘graduated’ from EBRD opera-
tions in 2007. 

6  The points below derive mainly from the professional experience of EBRD staff 
working on the Bank’s Legal Transition Programme. 
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 Adopting a regional approach may have a multiplying effect when 
applied in a given country, which is both efficient in terms of resources 
(which are always scarce) and fair as providing technical assistance to 
individual countries is not always possible. 

 The EBRD only provides technical assistance to countries that are will-
ing and ready to develop their own legal framework. The EBRD has 
little leverage power over government programmes7 as its clients are 
primarily private commercial sector players, not the state in its gov-
ernment capacity.  

 The EBRD also believes that local stakeholders are best placed to 
ascertain how economic objectives can be reached within their own 
jurisdictions and that assistance-providers should always refrain from 
leading the reform. Hence the importance of a consensus building exer-
cise preceding any reform. The Bank always endeavours to foster 
stakeholder support for the proposed changes. 

 Generally speaking, crude implants of foreign solutions into the re-
cipient country must be firmly resisted. Where the EBRD’s assistance 
can make an important difference is by bringing support and expertise 
to the process of working towards viable results (particularly in eco-
nomic terms) and reducing obstacles to implementation. 

 The Bank has always adopted a holistic approach to legal reform: draft-
ing legal provisions (‘black letter of the law’) is only a small part of the 
reform process. ‘Institution building’ work is just as important in 
achieving the desired objectives and also needs to be encouraged. This 
may include helping establish the necessary institutions (e.g. registries), 
or informing and training stakeholders. 

This article’s objective is to outline how the EBRD has applied these prin-
ciples in its legal reform programme over the last two decades. The Bank 
usually promotes legal reform through various activities: firstly, through 
participating in the establishment of internationally recognised standards 
or best practices for commercial and financial legislation, secondly, as-
sessing legal regimes in transition countries against these standards and 
making recommendations for future reforms, and thirdly, offering tech-
nical assistance to individual governments to implement these reforms (for 
more information and practical examples see the numerous technical 
assistance projects that the Bank has carried out in transition countries8). 
While country-specific projects generate a good deal of understanding of 
the law reform process and, where successful, these experiences can be 
                                                 

7  But the Bank can and has worked with other international financial institutions like 
the World Bank, which may in some instances have leverage. 

8  Comprehensive information on EBRD technical assistance projects in transition 
countries can be found at <www.ebrd.com/law>.  
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disseminated as examples of what a country can achieve, this article will 
primarily focus on the first two activities (standard setting and assess-
ment), as they aim to develop the tools for law reform promotion and pre-
determine the whole approach to legal developmental work. More specifi-
cally, it will argue that surveys and assessments, if they are conducted in 
an objective, fair, and balanced fashion, can be the most effective tool for 
promoting legal reform. We will present the EBRD approach to this sub-
ject and how it has evolved over the years, and conclude with a few 
remarks on the current work agenda and prospects for the future. 

II.  The EBRD Legal Transition Programme 

Since its foundation in 1991, the EBRD has played a unique role for an 
international financial institution: fostering transition to a market economy 
through project financing, primarily in the private sector, through careful 
identification of projects to expand and improve markets, by helping to 
build the institutions necessary for underpinning the market economy, and 
demonstrating and promoting market-oriented skills and sound business 
practices. The sudden and total collapse of the Soviet Union convinced 
founding countries of the urgency of providing support to a region emerg-
ing from decades of political and economic dictatorship. It became clear 
that boosting the role of the private sector was the linchpin for free and 
open market economies and crucial to the democratic transition process. 

1.  Why a legal transition programme? 

The process of transition from planned economies to open market econo-
mies requires an enormous range of structural transformation. From very 
early on the EBRD became heavily involved in many areas, including 
banking system reform, price liberalisation, privatisation (legalisation and 
policy dialogue) and the creation of appropriate legal frameworks for 
property rights. The Bank’s expertise became well-known for fostering 
competition throughout the economy, making the necessary changes in 
managerial behaviour and the establishment of commercial laws and ac-
counting systems. 

The countries of the region, at their own individual pace, undertook a 
radical revision of their legislation to allow for the development of modern 
market economies. These undertakings often resulted in successes, al-
though, also in some failures.9 The EBRD has regularly taken on the role 
                                                 

9  See Taylor, John L., April, François, (1997), ‘Fostering Investment Law in Tran-
sitional Economies: A Case for Refocusing Institutional Reform’, The Parker School 
Journal of East European Law, 4 (1) 1–52. 
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of observer, participant or moderator in various investments or technical 
assistance undertakings. The EBRD’s Legal Transition Programme (“LTP” 
or the “Programme”) is therefore based on the views and concerns of the 
private investment community, making assistance measures both credible 
and practical. The Programme focuses on developing legal rules and estab-
lishing legal institutions, as well as nurturing the necessary culture for a 
vibrant market-oriented economy.10 The Programme is organized thema-
tically and has grown over the years, focusing on areas that are deemed to 
be of particular importance to the investment climate. These areas cur-
rently are: 

 Corporate governance 
 Concessions and public-private partnerships 
 Judicial capacity and contract enforcement  
 Infrastructure regulation and competition  
 Insolvency (bankruptcy) 
 Public procurement 
 Secured transactions 
 Securities markets  

The proposed thematic approach requires a highly specialised team – the 
LTP uses a specialist lawyer for each of the above areas. The LTP is cen-
tralised within the EBRD Office of the General Counsel, which ensures 
full consistency for all legal reform activities undertaken by the Bank. 

How best to deliver technical assistance was of course the key question 
for EBRD counsel who started working on transactions.11 At the first An-
nual Meeting of the EBRD – in Budapest in April 1992 – the EBRD Office 
of the General Counsel led a roundtable discussion on economic law 
reform which had as its chosen topic ‘creditors’ rights and secured trans-
actions in central and eastern Europe’. The choice of topic recognised the 
potential role of securities in easing the chronic shortage of credit in the 
former communist countries. Lenders needed assurance that they would get 
their money back and this assurance was hard to find in countries where 
would-be borrowers had no credit experience. A legal system that enables 
recovery from assets of the borrower could provide a solution which would 
not only increase the availability of credit, but also improve the terms 
attached to it, notably the duration and the cost. One of the outcomes of the 
roundtable discussion was a request made by three eminent lawyers from 

                                                 
10  Bernstein, D. (2002) ‘Process drives success: Key lessons from a decade of legal 

reform’, Law in transition, Autumn 2002, EBRD 2–13. 
11  Simpson, John and Menze, Joachim (2000) ‘Ten years of secured transactions 

reform’, Law in transition, Autumn 2000, EBRD 20–27. 
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central Europe12 that the EBRD propose a basis for uniform or similar 
regulation of secured transactions across the region. The purpose was 
clear: to lead the way to reform by concrete and practical example, that 
was distinct and not influenced by other individual systems. 

2.  The EBRD Model Law and Other Standards: Principles and Role 

a)  The EBRD Model Law on Secured Transactions 

The EBRD embarked on the preparation of its Model Law on Secured 
Transactions which was published in April 1994.13 It was stressed from the 
outset that the Model Law is not intended as detailed legislation for direct 
incorporation into local legal systems. It is, however, intended to form a 
basis from which national legislation for transition countries could be 
developed, to act as a starting point, indicating through a detailed legal text 
how the principal components of a law for secured transactions could be 
drafted, whilst allowing for a high degree of flexibility for adaptation into 
local circumstances and to be a reference point which can be turned to for 
guidance and illustration. 

The need for a model that could be used as an example was greater in 
the case of secured transactions than for many other areas of law. Apart 
from the United States and some countries that have followed the US ex-
ample, there are few countries in the world that have a coherent, compre-
hensive and effective legal framework for a non-possessory security over 
movable property. In the rest of the world, the absence of a similar frame-
work has left a gap which has been filled by an array of laws and practices 
built up over decades, even centuries, often providing different rules for 
different kinds of assets, sometimes satisfactory, sometimes not. These 
may enable the astute practitioner to acquire security, but at the same time 
they impose a substantial economic inefficiency on secured credit markets 
for example, by increasing transaction costs, or giving only a limited as-
surance of the right to obtain repayment from the assets given as security. 
These laws and practices certainly do not provide a suitable template for 
transition countries to follow. Even Article 9 of the U.S. Uniform Com-
mercial Code (which in effect is a long chapter comprising seven sections 
of very detailed provisions) is not easily adaptable for other countries, 
particularly those where the law is based on civil law tradition, and those 

                                                 
12  Professor Dr Attila Harmathy of Hungary, Professor Peter Sarcevic of Croatia and 

Professor Stanislaw Soltysinski of Poland. 
13  The Model Law on Secured Transactions, EBRD, 1994, see also <www.ebrd. 

com/st>. 
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that are far from being accustomed to the sophistication of advanced 
market economy practice.14 

One principle that guided the drafting of the Model Law was the pro-
duction of a text that was compatible with civil law concepts and at the 
same time drew on common law systems, which have developed many 
useful solutions to accommodate modern financing techniques. It was by 
deliberate design that the Model Law was prepared by both a civil and a 
common law lawyer.15 In addition, the drafters were assisted by an inter-
national advisory board comprising 20 eminent lawyers from 15 different 
jurisdictions16 which enabled them to draw on the experience of many 
countries with widely varying legal systems. Another guiding principle 
was that the Model Law had to be simple in order to be of practical use for 
economies in transition. It sought to illustrate a basic system on which 
more sophisticated rules could be developed. 

The EBRD is often asked how many countries have adopted the Model 
Law. The answer has to be ‘none’ because it was never produced to be 
adopted or transplanted. But it has been referred to and used as a template 
for reform in virtually all of the EBRD countries of operations (whether 
the EBRD was involved in the reform process or not) and well beyond the 
region (also in Vietnam, Sri Lanka, Thailand, China and Latin America).  

It is important to understand that the EBRD does not promote a 
particular domestic law – it does not have a European bias since it is not an 
EU institution – its largest shareholder is the USA and other non-European 
countries including Australia, Canada, Japan, Mexico, Morocco and New 
Zealand are also shareholders. Being a commercial investor, the EBRD is 
concerned with economic, social and practical considerations. It is also 
sensitive to the fact that the subject area – be it PPP (Public Private Part-
nership), insolvency law or corporate governance, is often a heavily de-
bated concept throughout the world, including in high-income countries. 
                                                 

14  Article 9 of the Uniform Commercial Code was the single biggest influence on the 
Model Law. The difficulties of using Art 9 as a model arose from its form and 
complexity, from its inclusive approach and from certain basic divergences in legal con-
cepts between the United States and continental Europe (for example, regarding owner-
ship and transfer of property). 

15  Jan-Hendrik Röver and John Simpson. 
16  Professor David E. Allan, Australia, Mr Juan F. Armesto, Spain, Professor Milan 

Bakes, Czech Republic, Professor Mark M. Boguslavsky, Russia, Professor Ronald CC 
Cuming, Canada, Professor Jan Hendrik Dalhuisen, the Netherlands, Professor Aubrey L. 
Diamond QC, United Kingdom, Professor Dr Ulrich Drobnig, Germany, Mr John 
Edwards, United Kingdom, Professor Christian Gavalda, France, Mr Marcello Gioscia, 
Italy, Professor Attila Harmathy, Hungary, Professor Mary E. Hiscock, Australia, Dr 
Jaques Périlleux, Belgium, Mr Hugh Pigott, United Kingdom, Professor Stanislaw 
Soltysinski, Poland, Mr Ken Tsunematsu, Japan, Mr Philip R Wood, United Kingdom, 
Mr John Young, USA and Dr Peter Zier, Germany. 
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One example of this can be found in insolvency regimes, where many fun-
damental issues (such as priority ranking of claims or stay of payment 
upon commencement of the insolvency proceedings) are debated by quite 
different schools of thought.  

b)  Other Standards Prepared by the EBRD 

Rather than fitting into a pre-established mould that would be falsely pre-
sented as the definitive answer to the legal subject in question, any new 
legal provisions need to 1) be adapted to the national environment where 
they are to operate; 2) be well understood in terms of the underlying policy 
approach so that they can be intelligently reviewed should the choice be 
revisited at a later date; and 3) fit with the initial economic objectives they 
were meant to serve when the reform was undertaken. The EBRD stan-
dards serve precisely this role. Following the Model Law on Secured 
Transactions, the EBRD has prepared a number of other standards that it 
uses when promoting legal reforms aiming to achieve specific economic 
objectives. These include: 

 Core Principles for a Secured Transactions Law (1998)17 and a Mort-
gage Law (2008),18

 express the fundamental requirements for a modern 
secured transactions law, which have been adapted to refer specifically 
to mortgages. The principles do not seek to impose any particular 
solution on a country – there may be many ways of arriving at a par-
ticular result – but they do indicate the result that should be achieved. 

 Guiding Principles for Charges Registries (2004)19, address the basic 
requirements for the development and operation of a registration 
system for security interests (charges) over movable property, together 
with guidelines for their implementation.  

 Insolvency Office Holders Principles (2007)20, recognize that a solid 
law is not enough for an effective insolvency system, and provides a set 
of principles to guide countries in setting standards for the qualifica-
tion, appointment, conduct, supervision, and regulation of insolvency 
office holders (be they called trustees, administrators, liquidators, in-
solvency representatives, or similar functionaries).  

                                                 
17  EBRD Core Principles for a Secured Transactions Law, available online at <www. 

ebrd.com/pages/sector/legal/secured/core/coreprinciples.shtml>. 
18  EBRD Core Principles for a Mortgage Law, available online at <www.ebrd.com/ 

pages/sector/legal/secured/core/mortgagelaw.shtml>. 
19  EBRD (2004) Publicity of Security Rights; Guiding Principles for the Develop-

ment of a Charges Registry, EBRD. 
20  EBRD Insolvency Office Holder Principles (2007) Available online: <www.ebrd. 

com/pages/sector/legal/insolvency/legal_framework.shtml> [accessed 23 July 2009]. 
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 Policy Brief for Corporate Governance in Banks in Eurasia (2008)21 
was produced by a task force made up of representatives of banks, 
banking associations and regulators from the Eurasian region, sup- 

ported by technical assistance and expertise of the EBRD and the Or-
ganization for Economic Cooperation and Development. The Policy 
Brief identifies key corporate governance challenges affecting banks in 
that region and makes recommendations to address them. 

III.  The EBRD Legal Assessment Work: 
Philosophy and Evolution 

In order to implement the first tenet of quality legal reform listed above 
(that legal provisions are adapted to the system in which they should oper-
ate), the LTP aims to assess the legal frameworks in the key sectors EBRD 
is most concerned with.  

The philosophy behind assessment work is of course fully consistent 
with the LTP approach to law reform: the main objective is to promote 
legal reform by making information available on key commercial law 
issues. This information must be useful to investors and their advisers, and 
give clear indications of the changes that are needed if the economic bene-
fits are to be maximised. These assessments are then used to promote 
policy dialogue and reforms. Also, because the work is, to a large extent, 
remotely initiated and supervised (due to the centralised nature of the LTP 
and the fact that it covers all 30 countries where the EBRD operates), 
maximum impact must be achieved with limited operational and financial 
resources. A very effective way to build consensus on the shape of a future 
reform is to point to what neighbouring jurisdictions have achieved. For 
example, when EBRD advised the Serbian government on the development 
of the Law on Pledges over movable assets (ultimately adopted in 2003), it 
was able to refer to the Hungarian, Polish and Slovak laws and the practi-
cal solutions adopted in these countries. This requires having a host of de-
tails available. 

Assessment needs to be precise, accurate and fair. A survey is to pro-
vide a uniform basis for objective comparison between all countries from 
Central Europe to Central Asia by highlighting the strengths and weak-
nesses of the legal framework in each country. It is difficult for a country 

                                                 
21  Corporate Governance of Banks in Eurasia: A Policy Brief (2008) OECD and 

EBRD, available online: <www.ebrd.com/downloads/legal/corporate/policyen.pdf> [ac-
cessed 23 July 2009] The countries of Eurasia are Armenia, Azerbaijan, Georgia, 
Kazakhstan, Kyrgyz Republic, Moldova, Mongolia, Tajikistan, Ukraine and Uzbekistan. 
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to understand its own position in isolation or even by comparison with the 
laws and practices of countries in Western Europe and North America. 
Comparison with other transition countries can give a more meaningful 
indication of the degree of improvement that has been made and can also 
encourage mutual assistance between transition countries where each can 
learn from the other and where the benefits of progress can be readily 
transferred. 

Over the years, the LTP has developed various assessment tools, con-
stantly fine-tuning its analysis and methodologies, a reflection of its own 
evolving understanding of law reform.  

1.  Legal Indicator Surveys (1995–2002) 

As early as 1994, the EBRD Office of the General Counsel endeavoured to 
provide an overview of the status of legal framework in EBRD countries of 
operations.22 The EBRD Legal Indicator Survey (LIS) was initiated in 
1995.23 The LIS was a survey instrument that reported how lawyers in 
transition economies perceived the development of new legal rules and 
whether they felt, according to their experience, that these rules were being 
implemented effectively. The LIS was published in the EBRD’s annual 
Transition Report, which gave a detailed account of progress made by 
countries in the region going through the transition process. The LIS was 
the very first attempt to gauge the impact of the formidable changes that 
were occurring in the region’s legal frameworks, and it exposed important 
lessons to be learned – in particular the widening ‘implementation gap’ 
created by hastily adopted legislation with little understanding of its true 
significance and without adequate means for implementation.24 While local 
perceptions were of course of great interest, as the transition process to a 
large extent was about changing the existing mentality, these local per-

                                                 
22  See EBRD Transition Report 1994, Chapter 5, ‘The framework of law in tran-

sition’, 69–77. 
23  LIS results were published in the Bank’s Transition Reports between 1995 and 

2002. See in particular EBRD Transition Report 1995, Chapter 6, ‘The contribution of 
law to fostering investment’, 101–108. 

24  Ramasastry, Anita, Styliadou, Meni and Slavova, Stefka (1998), ‘Market percep-
tions of telecoms reform – survey results’, Law in transition, Autumn 1998, EBRD 30–
37; Ramasatry, Anita, Slavova, Stefka (1999) ‘Market perceptions of financial laws in 
the region – EBRD survey results’, Law in transition, Spring 1999, EBRD 24–34; 
Ramasatry, Anita, Slavova, Stefka (1999) ‘Market perceptions corporate governance – 
EBRD survey results’, Law in transition, Autumn 1999, EBRD 32–29; Ramasatry, Anita, 
Slavova, Stefka (2000) ‘EBRD legal indicator survey: assessing insolvency laws after ten 
years of transition’, Law in transition, Spring 2000, EBRD 34–42; Ramasastry, Anita 
(2002) ‘What local lawyers think: A retrospective on the EBRD’s Legal Indicator 
Surveys’, Law in transition, Autumn 2002, EBRD 14–30. 
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ceptions could not by themselves be the yardstick that transition countries 
needed to define their reform programme. As legal reform work intensified 
at the EBRD, the need for a tool to reflect both the achievements and the 
challenges ahead became acute.  

2.  Secured Transactions Regional Survey and other Legal Sector 
Assessments (1999 to present) 

The first attempt to provide a comprehensive comparative assessment of laws 
and practices in the region was provided by the Secured Transactions Re-
gional Survey, first published in 1999 and regularly updated thereafter.25 This 
is a tabular analysis of current secured transactions law and practice in 30 
countries. The Survey covers consensual non-possessory pledges over mov-
able (including intangible) property. The primary aim of the Survey is to pro-
vide an accessible and user-friendly overview of the relevant laws in each 
country in the region. Inevitably, the information provided is of a summary 
nature: the questions address the principal issues and give preliminary 
answers to basic, practical questions which a practitioner needs to know: the 
rules governing the creation of a pledge; the extent to which the legal frame-
work is adapted to the needs of commercial transactions in modern market 
economy; the effect of security rights on third parties; and finally the extent to 
which the legal right given by the pledge on the charged property can be 
enforced in practice. The Survey not only provides information but also 
enables the evaluation of legal provisions against the Secured Transactions 
Core Principles benchmark,26 and encourages improvement and mutual 
assistance between countries of the region. 

Table 1:  Secured Transactions Law – A comparison of selected EBRD 
countries of operations 

1.  Key elements of a charge 

 Poland Russia 
Slovak 

Republic 
Turkey Ukraine 

1.1. Does the charge create a 
proprietary security right?  

                                                 
25  See EBRD website on secured transactions at <www.ebrd.com/pages/sector/ 

legal/secured.html>, the country reports at <http://www.ebrd.com/pages/sector/legal/cla. 
shtml> and Fairgrieve, Duncan, Andenas, Mads, (2000) ‘Securing progress in collateral 
law reform: the EBRD’s Regional Survey of secured transaction laws’, Law in transition, 
Autumn 2000, EBRD, 28–35. See also Dahan, Frederique, and Simpson, John (2004) 
‘Secured transactions in Central and Eastern Europe: EBRD Assessment’, Uniform 
Commercial Code Law Review, 36, 77–102. 

26  <www.ebrd.com/pages/sector/legal/secured.shtml>. 
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1.2. Can the charge be granted 
by any person?  

1.3. Can the charge be granted 
to any person?  

1.4. Can the charge secure any 
debt?  

1.5. Can the charge cover all 
types of asset?  

1.6. Does the charge give 
priority over all other credi-
tors?  

2.  Creation of the charge 

 Poland Russia 
Slovak 

Republic 
Turkey Ukraine 

2.1. Is the manner of creation 
of the charge clearly defined?  

2.2. Is it simple?  

2.3. Is it quick?  

2.4. Are charges publicised 
through registration? 

2.5. Are costs of creation low 
enough not to dissuade the 
parties involved 

 
3.  Commercial effectiveness 

 Poland Russia 
Slovak 

Republic 
Turkey Ukraine 

3.1. Can the chargor use the 
charged property?  

3.2. Can property be described 
generally?  

3.3. Can a charge be given 
over post-acquired property?  

3.4. Can a charge cover a 
fluctuating pool of assets?  

3.5. Can the secured debt be 
defined generally?  

3.6. Can a future debt be 
secured?  

3.7. Can the debt be in a 
foreign currency?  
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3.  Commercial effectiveness 

3.8. Can a fluctuating pool of 
debt be secured?  

3.9. Do parties have wide 
flexibility to agree commercial 
terms?  

3.10 Are subsequent charges 
permitted over the same 
property?  

 

4.  Effect of the security right on third parties 

 Poland Russia 
Slovak 

Republic 
Turkey Ukraine 

4.1. Does a charge give 
priority in a charged property?  

4.2. Does the secured creditor 
have priority in bankruptcy?  

4.3. Can a third party deter-
mine whether property is 
charged?  

4.4. Does a third party acquire 
property free from charges in 
the ordinary course of busi-
ness?  

4.5 Is person acquiring in 
good faith and without a 
notice of charge, protected? 

 
5.  Enforcement of the charge 

 Poland Russia 
Slovak 

Republic 
Turkey Ukraine 

5.1. Is the manner of enforce-
ment of charge clearly 
defined? 

5.2. Is there tried practice? 

5.3. Can the chargeholder 
protect assets? 

5.4. Can the chargeholder 
obtain rapid realisation? 

5.5. Can the chargeholder 
exercise control on the way 
realisation takes place? 
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5.6. Does the enforcement 
procedure allow expectation 
of reasonable realisation pro-
ceeds after costs? 

5.7. Does commencement of 
enforcement have to be pub-
licised? 

5.8. Is purchaser in enforce-
ment procedure protected? 

Yes    Yes, but with reservations Categorical no Indicates that 
response is negative, but there are some mitigating factors in law or practice 
Source:  EBRD Regional Survey on Secured Transactions 2006–2008 

It was fundamental to the design of the Survey that the assessment should 
be perceived as being fair, objective, and non-judgemental. It is not the 
EBRD’s place to dictate what countries ought to do, and there is a lot of 
sensitivity associated with a ‘league table’ of countries being ranked one 
against the other. The Survey therefore grades each question by reflecting 
a gradual progression from a clear “yes” ( ) to a clear “no” ( ), 
with intermediary grading to reflect reservation in practice or in law or 
mitigating factors (see Table 1). It shows at a glance the areas which are 
most deficient and why, and the explanatory notes ensure a consistent 
approach to the questions in all countries.27  

The Survey has been expanded to cover several related areas such as 
collateral (pledge) registers28 and mortgage law29. 

Furthermore, from 2002 onwards, Legal Sector Assessments were pre-
pared for other commercial law areas where the EBRD was actively in-
volved, in particular corporate governance, insolvency, securities markets, 
and concessions. These assessments, however, differed from the Regional 
Survey described above as they simply benchmarked existing laws against 
a checklist of ingredients essential for a sound legal regime and evaluated 
how well these laws approximate international standards.30 Although the 
Regional Survey is arguably more comprehensive as it evaluates the 
existing laws and their implementation and practical application, Legal 
Sector Assessments have proved useful as they are easy to understand, 
very detailed (the assessment usually comprises up to 100 questions) and 
convenient for policy dialogue. Sector assessments are produced by 

                                                 
27  <www.ebrd.com/pages/sector/legal.shtml>. 
28  <www.ebrd.com/pages/sector/legal/shtml>. 
29  <www.ebrd.com/pages/sector/legal/secured/core/mortgagelaw.shtml>. 
30  The Bank refers to this type of analysis as showing ‘extensiveness’ of legislation 

as opposed to ‘effectiveness’ which is captured by other tools (e.g., new Legal Indicator 
Surveys). 
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selected experts in the field – either the EBRD’s own legal transition team 
or external consultants, who evaluate commercial laws throughout the 
EBRD region of operations to ensure a higher consistency of responses 
than that provided by the local respondents for the LIS. Additionally, 
countries are no longer rated numerically; instead they are evaluated and 
placed in categories, depending on the degree to which various commercial 
laws reflect international standards and practices (see Table 2). It should 
be noted however that these assessments are by definition only partial and 
theoretical, and cannot be used as a replacement for an examination of the 
actual functioning of the system itself. 

Table 2:  Legal Sector Assessment: Level of compliance with international 
standards for corporate governance 

Very high 
compliance 

High 
compliance 

Medium 
compliance 

Low compliance Very low 
compliance 

0 countries 8 countries 14 countries 2 countries 6 countries 

 Hungary 
Lithuania 
Czech Republic 
Romania 
Russia 
Slovak 
Republic 
Slovenia 
Turkey 
 

Armenia  
Bosnia & 
Herzegovina 
Bulgaria 
Croatia 
Estonia 
Kazakhstan 
Kyrgyz 
Republic 
Latvia 
FYR Macedonia 
Moldova 
Mongolia 
Poland 
Serbia 
Uzbekistan 

Albania 
Turkmenistan 

Azerbaijan 
Belarus 
Georgia 
Montenegro 
Tajikistan 
Ukraine 
 
 

Source: EBRD Legal Sector Assessment on Corporate Governance 2007 

3.  New Legal Indicator Survey (2003 to date) 

In 2003, the Bank launched a new Legal Indicator Survey based on a dif-
ferent methodology. Rather than assessing general perceptions of effec-
tiveness, as was the case between 1995 and 2002, the EBRD decided to try 
and assess the effectiveness of commercial legal reform in a more reliable 
and verifiable manner. This assessment gauges how the law works in 
practice for a given scenario. A selected law firm in each of the EBRD’s 
countries of operations is presented with a consistent and fixed set of facts 
concerning a hypothetical legal case and then asked to provide specific, 
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factual answers about how the case would be resolved in practice. As the 
practical outcome is compared, rather than a list of applicable rules, this 
approach allows for a more reliable comparison of law effectiveness across 
countries, providing less subjective responses. Moreover, expert respon-
dents are encouraged to supply more detailed narrative responses to ques-
tions, providing a factual basis for their responses and opinions.  There is 
thus more scope for exploring the flaws or bottlenecks which prevent the 
system from producing satisfactory outcomes. For the first case study in 
2003, the EBRD secured transactions experts devised a case involving a 
secured creditor whose claim was not satisfied. The practical outcome was 
to predict the amount the creditor could recover, and how long it would 
take to enforce his security and realize the pledged assets (see Chart 1). 
Countries were thus evaluated based on the ability of their legal system to 
produce specific desirable outcomes, which were able to be quantified as 
much as possible (‘how many pennies to the pound will the secured 
creditor expect to receive in case of default?’).31  

Chart 1:  EBRD New Legal Indicator Survey: Enforcement of Charged 
Assets 
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Source: EBRD New Legal Indicator Survey 2003 

A case study has the advantage of concentrating on the facts as opposed to 
the rules, and to assume a situation as close as possible to the context of 

                                                 
31  Overall, EBRD assessment thus consists of both evaluation of the sector assess-

ment for a number of key commercial law areas as well as further analysis of the law in 
action for the same sectors. 
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normal commercial practice. Using case studies to survey legal systems is 
a road which many organizations have recently taken, for instance the 
World Bank’s Lex Mundi project32 and also the Trento project on “The 
Common Core of European Private Law”.33 Judicious drafting of the case 
study is paramount to the quality of the responses: if the case is too wide, 
the results will not be comparable across jurisdictions; if it is too narrow, it 
may not leave the respondent sufficient scope to describe particularities of 
the legal system which may have dramatically affected the results. The 
approach to quantifying the impact of laws and regulations was spear-
headed by the work of development economists in the last decade, such as 
De Soto and De La Porta et al.34 It is best known through the World Bank 
Reports on Doing Business published since 2004, which have brought the 
practical importance of good regulation to the fore of the economic devel-
opment theory. They followed the seminal work of Shleifer35 on law and 
financial markets. Ultimately, practical results (e.g. time required to evict a 
tenant; or to register a business) matter just as much as the black letter of 
the law.  

However, lawyers often feel uncomfortable with such an approach: 
firstly situations in reality are considerably more complex than can be in-
corporated into the facts of a case study. The factual assumptions of the 
case study must be well defined, thereby limiting the scope of the analysis, 
which makes the assessment results difficult to use as a proxy for the full 
scope of the law. Secondly, some practical aspects, such as the fairness, 
flexibility or certainty deriving from regulations cannot be measured, but 
still play an important role.36  

For the EBRD, the response to the limitations of the New Legal Indica-
tor Survey highlighted above was to design an assessment that focused on 
practical, economic outcomes being detached from the formality of the 

                                                 
32  The Lex Mundi project, which forms part of a larger World Bank project on 

“Doing Business” in various jurisdictions throughout the world. See Simeon Djankov, 
Rafael La Porta, Florencio Lopez De Silanes, and Andrei Shleifer, ‘Courts: The Lex 
Mundi Project (March 2002)’ Yale ICF Working Paper No. 02-18; Harvard Institute of 
Economic Research Paper No. 1951. 

33  See <www.common-core.org/>. See also Security Rights in Movable Property in 
European Private Law. The Common Core of European Private Law (2004) Eva-Maria 
Kieninger (ed.), Cambridge University Press 

34  Djankov, Simeon, La Porta, Rafael, Lopez-de-Silanes, Florencio, Shleifer, Andrei 
(2003) ‘The New Comparative Economics’, Journal of Comparative Economics 31 (4), 
595–619. 

35  Schleifer, Andrei, La Porta, Rafael, Lopez-de-Silanes, Florencio, Vishny, Robert 
(1998) ‘Law and Finance’ Journal of Political Economy, 106 (6), 1113–1155. 

36  See Armour, John, Deakin, Simon, Lee, Priya, and Siems, Mathias (2009) ‘How do 
legal rules evolve? Evidence from a cross-country comparison of shareholder, creditor 
and worker protection’, American Journal of Comparative Law, 57 (3), 579–630. 
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law, its structure and conceptual underpinning, whilst managing to grasp 
the complexity and interwoven nature of the law and the way it impacts on 
users’ behaviour. This is what the following type of assessment attempts to 
achieve.  

4.  The Legal Efficiency Approach and EBRD Most Recent Assessments 

a)  Mortgage Law Assessment 

In its recent work on mortgage law and mortgage securities, the EBRD 
developed the concept of ‘legal efficiency’ as the basis for its assessment 
of the sector. The term ‘legal efficiency’37 is used to indicate the extent to 
which a law and the way it is used fulfils the purpose for which it was 
designed and provides the benefits that it was intended to achieve.  

The key function of a secured transactions law is economic as the se-
cured credit market has essentially an economic function (whilst recog-
nising that it may also have important social function and consequences). 
The fact that any jurisdiction can function without a secured credit market 
makes it facilitative in nature. A relatively simple indicator of the success 
of a secured transactions law reform (or primary motive for reforming 
secured transactions law) is the subsequent increase in the volume of 
secured lending. This however is a crude and narrow indicator, and wholly 
inadequate by itself. The intended function of the secured credit market is 
more than merely to boost the amount of credit granted against security. It 
may also include, for example, opening up credit to new sectors of society, 
encouraging new housing construction, or allowing privately-funded infra-
structure projects. Legal efficiency is thus analysed by looking at the 
degree to which the legal framework enables secured transactions, first, to 
achieve their basic function, and secondly, to operate in a way which 
maximises economic benefit. And, as shown in Table 3a, the second cri-
terion is broken into five separate headings: simplicity, cost, speed, cer-
tainty and fit-to-context.  

                                                 
37  Dahan, Frederique and Simpson, John (2008) ‘Legal efficiency of secured trans-

actions reform: bridging the gap between economic analysis and legal reasoning’ Secured 
Transactions Reform and Access to Credit, Dahan, Frederique and Simpson, John (eds) 
Edward Elgar Publishing Limited, Cheltenham, pp. 122–140. 
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Table 3(a):  Criteria for legal efficiency of secured transactions law 

 
The basic legal function of a secured transactions law is to allow the 
creation of a security right over assets which, in the case of non-payment 
of a debt, entitles the creditor to have the assets realised and the proceeds 
applied to the satisfaction of his claim prior to those of other creditors. If a 
secured transactions law only gives the creditor a personal right but no 
right to the assets, or if there is no right to enforcement, or no priority vis-
à-vis other creditors, the law fails to achieve its basic legal function. An 
absolute priority for taxes and other state claims ahead of the secured 
creditor, or the right in insolvency of ordinary creditors to share in a por-
tion of the proceeds, are more than inefficiencies in the secured trans-
actions law. They are defects which prevent it from fully achieving its 
basic function. They may be intentional (a super-priority of the state 
usually is) but they reflect a compromise between two laws with con-
flicting purposes. Any such compromise inevitably inhibits the effective 
operation of secured transactions law and introduces uncertainty into the 
minds of lenders. 

If the legal framework for secured transactions is to operate in a way 
which maximises economic benefit, the system for creation and enforce-
ment of pledge or mortgage should be simple, fast and inexpensive, there 
should be certainty as to what the law is and how it is applied, and it 
should function in a manner which fits to the local context. 

Simplicity  Simple does not mean simplistic: it is necessary to strike a 
balance between simplicity and the sophistication required by the market. 

Basic Legal Function 

 

Maximising Economic 

Benefit 

Simplicity 

Speed 

Cost 

Certainty 

Fit-to-context 
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In many countries complexities have developed and become entrenched 
over time as laws have been adapted to new circumstances, not because of 
the complexity of these circumstances but rather from limitations inherent 
in the legal system.  

Speed  For most aspects of the legal process, the less time it takes the 
more efficient it is. There are exceptions: a notice period or a cooling off 
period has to be of appropriate length, but for registration of a pledge or 
mortgage, for example, there can only be benefits if it takes only a few 
minutes rather a month, and a lender who knows that enforcement of the 
pledge or mortgage is likely to take several years will derive less comfort 
from his security. 

Cost  Legal costs almost inevitably have an adverse impact on the eco-
nomic benefit of a transaction. Delay, complexity and uncertainty all tend 
to add to costs so there is a close relation with the other aspects of legal 
efficiency. Some costs are within the control of the parties, at least to a 
certain extent. Before taking legal advice on structuring a transaction the 
parties can assess the value of doing so. The cost of legal advice on a com-
plicated transaction may be outweighed by the benefits, but the cost of 
legal advice incurred because of defects in the legal framework always 
reduces efficiency, as do fixed costs (for example registration, notary or 
court fees). 

Certainty  Certainty is a critical element of any sound legal system. A 
grain of uncertainty in the legal position can have a pervasive and dispro-
portionate effect. Little makes a banker more hesitant than hearing there is 
some doubt regarding the legal robustness of a transaction. Transparency 
can often strengthen certainty: for instance, easy universal access to infor-
mation in the land register allows potential mortgage lenders to find out 
about the property and any other mortgages that may be claimed. 

Fit-to-context  The ‘fit to context’ criterion is the most elusive but 
nonetheless important as it covers a number of facets. It is not enough to 
adopt a law which clearly and unambiguously establishes a simple, fast 
and inexpensive regime for pledge or mortgage security. The efficient 
functioning of the law will also depend on whether it is adapted to the eco-
nomic, social and legal context within which it is to operate. It needs, for 
example: 

 To respond to the economic need. Markets are constantly changing, and 
the law has to be able to adapt to new products, as for example when 
loans are proposed with flexible interest rates. 

 To achieve an appropriate balance between fulfilling the economic pur-
pose and ensuring that the effects of the reform are acceptable in con-
text. The rights of consumers and occupiers of property to appropriate 
protection cannot be eliminated to suit the economic needs of the se-


