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Preface

The editors are proud to have supervised the present volume, which to their
knowledge is the first book-length analysis of comparative product liability laws
around the globe written by scholars representative of the whole world, an
achievement only possible due to the efforts of the World Tort Law Society
(WTLS). In 2012, at the suggestion of Prof YANG Lixin, Renmin University, Bei-
jing, the latter was jointly founded by the Research Center for Civil and Com-
mercial Jurisprudence of the Renmin University, Beijing, China, and the Institu-
te for European Tort Law (ETL) and European Centre of Tort and Insurance Law
(ECTIL), both Vienna, Austria. The aim of the Society is to create a forum for dis-
cussion of current developments in tort law on a global scale. The first President
of the Society is Prof Helmut KozioL (Vienna, Austria). The executive committee
consists of Prof YANG Lixin, Prof Ken OLIPHANT (Bristol, UK) and Prof Michael D
GREEN (Wake Forest, USA), supported by Prof WANG Zhu (Chengdu, China). The
other members of the Society — numbering up to a maximum of 30 — are tort law
researchers from around the world.

The topic of the WTLS’s first research project is product liability. This is an
area of law which constitutes ideal subject matter for the Society’s endeavours,
as it plays an important practical role in various jurisdictions and, at the time of
writing, there has been no other book-length legal study of global scope. The
first conference took place in Harbin, China, in the autumn of 2013 and its orga-
nisation was shared by all of the partner institutions of the WTLS. During the
conference, current product liability issues in the individual jurisdictions and
certain basic questions were analysed — the latter through abstract questions
and concrete cases — and solutions to problems were discussed. The results
were already published in 2015 in Chinese. ‘Product Liability’ was also the topic
dealt with at the second conference of the WTLS in Vienna in autumn 2015: it
was organised by ETL/ECTIL and took place on 17 September 2015 at the Austri-
an Ministry of Justice. The conference provided the framework for the work of
the WTLS. Helmut KozioL (ECTIL) presented his personal comparative conclu-
sions, on which other members offered their comments: YANG Lixin (Renmin
University, Beijing), Catherine M SHARKEY (New York University), Ken OLIPHANT
(University of Bristol) and Anton FAGAN (University of Cape Town, South Africa).

The editing of the greater part of the English contributions written by non-
native speakers has been undertaken by Michael D GREEN, Ken OLIPHANT and
Mark LUNNEY (Armidale, Australia). The manuscript has been made ready for
press and the publication organised by WANG Zhu and the ETL/ECTIL staff, in
particular Helmut KozioL together with David MESSNER, Johannes ANGYAN, Fiona
SALTER-TOWNSHEND, and Kathrin KARNER.
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It is hoped that this book will be the first of a series published by the WTLS,
with the next to concern ‘Road Traffic Accidents’.

The reports have been drafted on the basis of a common questionnaire
addressing general issues of policy and principle and a selection of hypothetical
cases to illustrate how the law might be applied to concrete facts. The question-
naire was initially drafted by Helmut KozioL, and the cases by Ken OLIPHANT, in
consultation with each other and then with the full executive committee. As re-
gards the various continents, countries and authors, the book is structured in
alphabetical order. For Asia, individual country reports and a comparative re-
port have been drafted; for Europe, North America and the Rest of the World,
group reports are provided. The volume closes with concluding remarks, outli-
ning not the ‘official’ view of the WTLS, but the author’s personal opinion and
the statements of four representatives of different parts of the world.

Helmut KozioL
Michael D GREEN
Mark LUNNEY
Ken OLIPHANT
YANG Lixin
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Helmut Koziol
Questions for Discussion

In most legal systems producers are now subject to special liability regimes
which appear much stricter than the fault-based liability regime applying in
general: producers are liable irrespective of fault for damage caused by defec-
tive products they put into circulation. These stricter rules on product liabil-
ity originate in the USA but the concept spread rather quickly worldwide. It
inspired, for example, the European Union to design its Product Liability Di-
rective (Council Directive 85/374/EEC of 25July 1985), which is not only influ-
ential in the EU but has also provided the conceptual basis for new laws
elsewhere.

The almost worldwide tendency to provide for strict product liability
raises quite a few interesting questions, which should - as far as possible —
be discussed in the analyses to be provided of the hypothetical cases and
otherwise in introductions to those analyses. To some extent the questions
can be subdivided into those which can be characterised as fundamental
insofar as they go to the reasons for introducing strict product liability and
its justification, and those focussing upon the concepts employed. I will
start with the fundamental questions and then go on to the conceptual is-
sues.

I. Reasons for introducing strict product
liability

It appears that worldwide — with the possible exception of France - there
was a prevailing impression of an urgent need to provide for the stricter li-
ability for producers who put defective products into circulation and, there-
fore, the American concept spread very quickly. But was there really such a
need and, if so, why did it arise? What gaps existed in the reasonable pro-
tection of both buyers and third persons and what were and are the short-
comings of the general rules? For example, was the borderline between con-
tractual and delictual liability a source of problems? Or was the regime of
liability for others (agents, employees, etc) inadequate? Or was the protection
of pure economic interests at stake? Or was it the opinion that the require-
ment of fault in establishing liability was unreasonable? Or the difficulties in
proving fault?

https://doi.org/10.1515/9783110547559-001
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Il. The justification for strict product liability

The further basic question seems to be how such strict liability can be justified.
The imputation of liability always needs convincing reasons and, if liability is to
be independent of fault, the most widely accepted criterion, some alternative
criterion must be clearly enunciated. The answer to this question is, of course,
decisive in laying down the reasonable scope of product liability, in solving
questions of conceptual detail and in the interpretation of legislative provisions.
Last but not least: if the WTLS wants to make recommendations on the devel-
opment of product liability and worldwide harmonisation, then such recom-
mendations can only be convincing if they are based on reasonable and com-
prehensible arguments.

A number of possible justifications for strict product liability may be identi-
fied and evaluated.

A. Control of a dangerous thing

In many legal systems keepers of dangerous things are strictly liable because
they have the power to exercise influence over them. Might the same idea un-
derlie strict product liability? Or is it an objection that the producer is no longer
the keeper of a product when he or she has put it into circulation and damage
occurs?

In this context, is it significant that the dangerousness of defective products is
in general qualitatively different from, for example, the dangerousness of nuclear
plants, railways or motor cars, to mention the most important sources of danger
for which strict liability is provided under many legal systems. A product is defec-
tive only if the product does not offer the safety that one is entitled to expect tak-
ing all the circumstances into account. In general, however, the danger emanat-
ing from the defect cannot be considered very great since many products, even in
a defective state, are not likely to bring about extensive damage or to substan-
tially increase the frequency of damage occurring. Typical examples are bent pa-
per clips or rotten food insofar as they can only result in harmless scratches or
temporary nausea respectively. In comparison, rules on strict liability which are
based on dangerousness show that the high probability of causing damage and
the extent of the possible damage are decisive considerations.

A more fundamental reason for doubting that the danger caused by a product
defect is able to justify strict liability may also be highlighted. The general, ab-
stract danger generated by things or facilities such as, for example, nuclear
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plants or motor cars, serves the interest of the keeper; dangerousness and useful-
ness are thus inter-related. The specific danger arising in the individual case as
the result of a defect is, on the other hand, usually not beneficial in any way to the
entrepreneur; on the contrary, the product’s defectiveness runs contrary to his in-
terests. Can such concrete dangerousness nevertheless justify strict liability?

B. Protection against the risks inherent in industrial
production

What about the justification for the European Directive provided by the legisla-
tor? The Directive very clearly states that liability without fault should apply
only to movables which have been industrially produced. The idea that the pur-
chaser needs special protection against the special risks of anomalies associated
with industrial mass production seems worth discussing as, in spite of all rea-
sonable measures, product defects can never be absolutely excluded in the case
of mass production nor can inspection always prevent defective products from
being placed on the market. The wording of the Directive, however, relaxes the
limitation to industrial products so that the liability set out also applies to
handmade and artistic, custom-made items, and since 1999 also to agricultural
products. Moreover, would the idea of the inevitable risks inherent in industrial
mass production really justify liability for damage deriving from defective con-
struction or inadequate instructions for use?

C. Enterprise liability

Can the strong trend — especially in Europe but also in the USA — towards a spe-
cial, more stringent liability for entrepreneurs (enterprise liability’) help to jus-
tify the strict liability of producers? Perhaps not, inasmuch as such liability — at
least, in some conceptions — remains fault-based but with a reversed burden of
proof (see eg Art 4:202 of the Principles of European Tort Law), and so would by
no means be as strict as the liability on producers.

D. Arisk community

Would it be possible to call on the notion of the risk community? If the producer
serves as a clearing house for all damage caused by his products, he or she can
pass on all the compensation costs to the clients in general, who are the ones who
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derive advantages from the products. In particular, no-fault product liability
laws have the effect that the position of the entrepreneur is approximated with
that of an insurer, when seen from a functional perspective: the liability risks
generated are taken into account by entrepreneurs in their price calculations, so
that clients may be understood as a risk community, who from an economic per-
spective ultimately bear the costs of the risk-related liability regime imposed on
the entrepreneur. However, this idea only applies when the acquirer of the goods
suffers damage, and not when the damage is suffered by a third party.

E. Other justifications

Are there any further ideas — for example, insurability — which may be able to
justify the producer’s strict liability? Can economic analysis help to provide in-
sight into this area?

lll. Inconsistencies connected with product
liability?

It may be that a convincing justification can be given for strict liability on pro-
ducers, but that such justification covers only part of the scope of the liability
accepted today or that it also covers some areas which are currently not under
the regime of strict product liability.

Thus it could be the case that the general justification for strict product liabil-
ity is not able to cover the inclusion of innocent bystanders in the circle of pro-
tected persons. On the other hand, the justification could raise the question of
why fellow-entrepreneurs are not protected to the same extent as consumers or
why strict liability does not arise in cases of damage caused by defective services
or why only movables are subject to strict liability and not buildings or bridges or
why some legal systems have a different regime for medicines, or why immaterial
loss does not have to be compensated in some countries. One can imagine that
quite a number of similar questions arise, varying in the individual legal systems.

IV. Conceptualissues

The rules on product liability raise many questions of detail which are impor-
tant in practice. A few worth mentioning are, for example, how “defect” is de-
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fined, whether a product’s failure to provide protection against harm (as in the
case of a drug or weedkiller) can be a defect, what is to be understood by the
terms ‘supply’ and ‘putting into circulation’, and who is a ‘producer’? The de-
fences available in respect of a claim also cause not insignificant difficulties.

These conceptual issues are intrinsically linked with the fundamental ques-
tions of need and justification highlighted in Sections 1 and 2 above, because
the concepts employed should be adequate to meet the deficiencies that strict
product liability was intended to address, and should reflect and support the
justifications provided for it.

V. Deficiencies of the rules in practice

What are the deficiencies of the rules on product liability in your legal system?

VI. Further questions

Each respondent is requested to highlight further issues he or she thinks to be of
relevance.
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Hypothetical Cases for Discussion

Case 1: Brake Pad Failure

X Ltd manufactures bicycles. In 2011, it started to use a new material for its
brake pads, which X Ltd believed on the basis of its testing to be a cheaper, lon-
ger-lasting and generally more effective alternative to traditional materials. X
Ltd was aware of a very small risk that — given a combination of particular cir-
cumstances (temperature, surface water, oil, etc) — the new brake-pad material
might suddenly be rendered ineffective, but it considered that the risk was like-
ly to eventuate only very rarely and did not outweigh the general advantages of
the new material. It included a statement about the possibility of failure in the
small print of the product instructions supplied with all of its bicycles incorpo-
rating the new brake pads. A, who purchased one of the bicycles, is one of a
handful of people injured in accidents attributable to the failure of the new bra-
ke pads; A’s bicycle is also damaged. B, a passer-by, is injured in the same acci-
dent.

A. Analysis

What is X Ltd’s liability to A and B? Pay particular attention to the various pos-
sible bases of liability (a general tortious liability for fault, vicarious liability,
contractual liability, or a special strict liability regime?). Would it make any dif-
ference to your analysis if Y, who is (i) an employed researcher in X Ltd’s labora-
tory, or alternatively (ii) an independent research contractor, had covered up
the risk that the new brake-pad material might fail?

B. Commentary

What does your analysis demonstrate about the reasons for introducing strict
product liability and the justifications that may be given for it? Do these justifi-
cations apply where (as in the present case) the injury is caused by a standard
product and results from choices made in the design process? And where the
victim is a third party rather than the purchaser? Is the resulting liability truly a
strict liability or does it ultimately rest on fault?

https://doi.org/10.1515/9783110547559-002
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Case 2: Infected Blood

A is infected with Hepatitis N as the result of a blood transfusion conducted in X
Hospital in 2005. The source of the infection was blood supplied to X Hospital
by Y Ltd, who had collected it from a donor, Z. Unknown to himself, Z was a car-
rier of the Hepatitis N virus. At the time, the risk of Hepatitis N in donated blood
had been identified in a single published paper in a scientific journal, but only a
handful of research laboratories in the world had the capacity to test for its
presence in specific quantities of blood. Furthermore, the majority of the scien-
tific community did not believe that the condition (Hepatitis N) really existed. It
was only subsequently that the condition’s existence came to be generally ac-
cepted and that a test was developed that allowed hospitals and blood suppliers
to screen out infected parcels of blood.

A. Analysis

What is the liability to A of X Hospital, Y Ltd and Z? Pay particular attention to
the various possible bases of liability (a general tortious liability for fault, vi-
carious liability, contractual liability, or a special strict liability regime?). Would
it make any difference to your analysis if A contracted the virus as the result of a
blood transfusion conducted in 2001, but her condition only manifested itself in
20127 (In this context, consider in particular differences in the time limits ap-
plied to the various possible bases of liability.)

B. Commentary

What does your analysis demonstrate about the reasons for introducing strict
product liability? In particular, why are ordinary principles of fault-based, vi-
carious and contractual liability considered insufficient? What does your analy-
sis demonstrate about the justifications that may be given for strict product li-
ability? Do these justifications apply where (as in the present case) the injury is
caused by a non-standard product and results from a failure to identify a pre-
existing defect in the individual product?
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Case 3: Bridge Collapse

A, a pedestrian using a public right of way, is injured by the collapse of a bridge
constructed by X Ltd on land belonging to Y, who commissioned the construc-
tion, on the basis of a plan drawn up by architect Z, whom Y also commissioned
directly. It transpires that Z’s plan was defective and caused the collapse. Y in-
curs the cost of instructing a different architect to redesign the bridge. Under the
terms of its initial engagement, X Ltd is obliged to construct the new bridge for
no additional remuneration.

A. Analysis

What is the liability to A of X Ltd, Y and Z? Is the architectural plan itself a
‘product’, and so subject to strict product liability, or does it merely represent
the performance by Z of a service, to which some alternative liability regime ap-
plies?

What further liability, if any, does Z have to X Ltd and Y, whether on the ba-
sis of a direct claim or a recourse action?

B. Commentary

What does your analysis demonstrate about the coherence of strict product li-
ability as it exists in your jurisdiction, paying particular attention to the limits
on its scope. Identify the various alternative types of liability that could arise
(including contractual liability), and highlight the main differences between
them. To what extent is liability for immovables different from liability for mov-
ables, and is this justified? To what extent is liability for the supply of services
different from liability for the supply of products, and is this justified?






Helmut Koziol
Introductory Lecture
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I. General Remarks

We must thank Prof Yang Lixin not only for creating the wonderful idea of
founding the World Tort Law Society and for inviting us to our first conference
in such beautiful surroundings but also for suggesting ‘product liahility’ as the
first topic. I think that in discussing this topic we will have an opportunity to
take advantage of the expertise of so many tort lawyers coming from all over the
world: they are the representatives of very different legal systems — from east
and west, north and south, with common law and codified law; they are used to
quite different legal cultures and different legal thinking. Therefore, in our dis-
cussions we will learn about other legal systems and thus afterwards be able to
understand each other better; further, we will have the opportunity to explore
which differences in legal culture we have to take regard of and which largely
diverging habitual ways of thinking may be influential. By this means, we will
also be in a position to recognize the common bases as well as the lack of uni-
formity, we will receive much valuable stimulation, will be inspired by alter-
native solutions and discover new tools for solving problems, become more
open-minded for different ideas and increase our understanding of fundamental
perspectives.

However, we will without doubt also gain the experience that to reach these
goals we have to overcome quite some difficulties. First of all, it is obvious
that there are language barriers as we speak many different mother tongues,
many know only their own language and as far as I know no one is able to un-
derstand all the native languages spoken by our members. It is already difficult
enough to take this hurdle by using only one or two ‘official’ languages or by
translating our statements and papers. Lawyers — unlike the scholars of nearly
all the other sciences — have to be aware of a more hidden and, therefore, even
more dangerous source of misunderstanding each other: law and language are
linked to one another in a special and very close manner; further, the terminol-
ogy used by lawyers is marked by the whole legal system. Therefore, even pri-

https://doi.org/10.1515/9783110547559-003
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vate lawyers who use the same language, such as Germans and Austrians, are
exposed to the danger of misunderstanding each other: the words ‘Sache’
(thing), ‘Besitz’ (possession) or ‘Rechtswidrigkeit’ (wrongfulness) and ‘Ver-
schulden’ (fault) have quite different meanings. I am sure that our members
who speak a sort of English as mother language can provide similar examples.
Therefore, if lawyers want to understand each other, they have to define the
concepts and terms.

However, it must also be pointed out that besides these language problems
quite a few further dangers lurk when it comes to trying to understand or seek-
ing to draw inspiration from foreign legal systems; the risk one runs is all the
greater, the more different the legal systems are. When I talk about differences, I
not only refer to the differences in the part of private law which is primarily un-
der discussion, in our context in tort law, but also in the other parts of private
law. The discussion of product liability in itself will show us the inseparability
of tort law from contract law. Further I refer also to fundamental divergences in
the overall legal systems,' eg including the social security system, administra-
tive law and criminal law. Such a broad angle of view is necessary because of
the interplay with all these areas: tort law and in particular product liability law
is interrelated with nearly all legal areas and therefore all of them may be of
greatest influence.

The World Tort Law Society will run into all these problems and it will not
be so easy to deal with them. I have experienced all this as a founding member
of the European Group on Tort Law. Although most of the members came
from the EU, it took years for them to become capable of understanding each
other to some extent without comprehensive commentaries. The members of
our worldwide society will encounter even longer-lasting and more serious
difficulties.

I feel that product liability is a very suitable area for beginning our coopera-
tion, as on the one hand we can gain experience of nearly all the difficulties and
learn how to overcome them, but on the other hand we have the advantage that
it is a notion well-known worldwide for some decades and that the solutions in
the individual legal systems display similarities at least to some extent. How-
ever, the disadvantage of the topic is an unbelievable flood of publications all
over the world and an astonishing variety of ideas; therefore, we are exposed to
the danger of getting lost in details and being drowned in the flood.?

1 Cf B Markesinis, Comparative Law in the Courtroom and Classroom (2003) 167 ff.

2 On this and presenting a highly interesting overview M Reimann, Liability for Defective Pro-
ducts at the Beginning of the Twenty-First Century: Emergence of a Worldwide Standard?, 51
Am ] Comp L 751£f (2003). See further M Ebers/A Janssen/O Meyer (eds), European Perspectives
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Furthermore, in my view product liability is an excellent starter as it gives us
the opportunity to discuss fundamental issues including, in my opinion, not only
basic questions for the individual legal systems but also for the Asian, American
and European efforts towards harmonising the national legal systems or drafting
multinational codes. I think of such questions as: What are the reasons for estab-
lishing an - at least to some extent — special kind of stricter liability? What are
the legal instruments for establishing such liability? Do the provisions take into
account the relationship between prerequisites for liability and legal consequen-
ces? As far as tort law is concerned: do the special rules fit into a consistent sys-
tem of tort law or liability law? Do the rules on product liability take regard of the
fundamental principle of equal treatment? All these questions are relevant in es-
tablishing a legal system which complies with the idea of justice and can be
called a legal order rather than having to be considered a legal disorder.

It may be that such questions sound slightly strange to common law law-
yers, who may point out that their courts only have to decide single cases and
not to design a whole system. It may be true that courts and even scholars under
common law do not place special emphasis on considering the whole system
and its consistency. But looking at common law textbooks, one gets the impres-
sion that ultimately there is nearly no difference to continental European text
books and that even the courts — although possibly in a more hidden fashion —
do take regard of an overall system. I think that they do so as it is unavoidable:
if, eg, English courts have to consider whether a case has to be decided in ac-
cordance with a precedent judgment although it is not identical in each and
every detail, they have to ask whether it is a similar case or not. In doing that
they have to investigate whether the decisive factors are the same and, there-
fore, they have to design a more general rule on the basis of the preliminary de-
cision and examine whether this rule is applicable to the case at hand. Thus, in
the end they also have to apply more general rules in the individual case. The
difference between common law courts and courts under legal systems with
codes, which begin with the general rule, only seems to be that common law
courts have to take one step more. But starting with a precedent judgement on
an individual case, they may tend to overemphasize the importance of single
judgements and neglect the overall system. On the other hand, lawyers under a
codified legal system begin on a more general level and, therefore, tend to over-
estimate the general rules of the overall system and to neglect the specific fea-
tures of the case at hand. Nevertheless, in substance they have to do the same.

on Producers’ Liability (2009) with many special reports as well as country reports and in par-
ticular a detailed comparative report by the editors.
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Il. The Interplay of Contract Law and Tort Law

First of all, the range of product liability problems teaches us that we can-
not restrict our look towards tort law but have to include at least contract
law in our research. That has been pointed out clearly by quite a few scho-
lars,’ and this does not seem far-fetched if the victim is the buyer who acquired
the defective product pursuant to a contract. Of course, as a rule the victim con-
cluded the contract with the distributor and not with the producer. But contract
law in the national legal systems nevertheless offers rather different instru-
ments of protection to the purchaser and some legal systems have solved the
problems even solely on a contractual basis,* some partly; therefore, contract
law determines varying needs of protection under tort law.

To begin with common law, on the basis of an implied warranty the seller is
strictly liable if the goods do not come up to the required standard. As
Peel/Goudkamp underline, the purpose of developing such warranty at com-
mon law was probably to allow the buyer a remedy for the financial loss he suf-
fered in acquiring goods of inferior quality, ie for the difference in value. How-
ever, it has been accepted for many years that it also allows recovery for
consequential damage to other property and for personal injuries. Such contrac-
tual strict liability means, as Peel/Goudkamp point out, that as far as the pur-
chaser is concerned his right of action in tort against the manufacturer, depend-
ent on proof of negligence, may be utilised only where the seller is insolvent or
cannot be sued because of a valid exemption clause. Because of the privity rule,
persons other than the purchaser, ie his family members, donees, passers-by,
have to claim under tort law, but most of them and also the purchaser himself
enjoy the producers’ strict liability provided by the Consumer Protection Act
1987. Therefore, recourse to the common law liability based on negligence is ra-
rely necessary, eg in case of damage to property not intended for private use or
when the time limitation period for a claim under the Act has expired.®

The import of the theory of implied warranty was more far-reaching in the
USASas the courts and the Uniform Commercial Code developed exceptions to

3 See eg M Geistfeld, Principles of Products Liability (2006) 9ff; E Peel/] Goudkamp, Winfield
and Jolowicz on Tort (19th edn 2014) nos 1.004 and 11.001; M Schermaier, New Law Based on
0ld Rules: Antecedents and Paragons of the Modern Law on Producers’ Liability, in: M Ebers/A
Janssen/O Meyer (eds), European Perspectives on Producers’ Liability (2009) 82ff.

4 This is underlined by K Zweigert/H Kétz, An Introduction to Comparative Law (3rd edn 1998)
§42V (p 676).

5 Winfield and Jolowicz on Tort (fn 3) nos 11.001 and 002.

6 See MS Shapo, Shapo on the Law of Products Liability (2013) § 3.
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the privity rule;’ therefore the purchaser and even his household were allowed
to claim against the manufacturer. Further, contractual limitations of the manu-
facturer’s responsibility were ignored.® Naturally, the main problem with strict
liability under an implied-warranty theory was recognized: the term itself im-
plies a contractual liability with privity and further contractual limitations.
Therefore, the manufacturer’s strict liability was shifted to tort law.’ Australian
Consumer Law'™ goes even further in providing that producers of goods and ser-
vices are subject to an implied guarantee that the goods or services meet certain
quality standards and it is clear that a failure to meet some of these standards is
actionable not only by the consumer who purchases the goods or services but
also by ‘affected persons’; this includes persons who acquire title to the goods
through the consumer. On the other hand, the privity rule is still respected in
South Africa.”

Nonetheless solving the problems of product liability by a contractual war-
ranty seems to be very popular under many legal systems; France gives a
wonderful example:" Article 1641 Code civil provides that the seller is bound to
warrant against latent defects and according to art 1645 the seller is liable — in
addition to restitution of the price — for all damage caused if he knew of the de-
fect. This rule is of highest practical importance as the courts created for con-
sumer sales contracts the irrefutable presumption that the professional had
knowledge of the latent defect, even if the defect was undiscoverable. Thus the
consumer always has a claim for damages against the professional seller and
thanks to an ‘action directe’ also against the manufacturer and any other link of
the sales chain. Although an outside observer may feel that it is rather astonish-
ing and not very convincing to solve a problem by an irrefutable presumption
without any basis in reality, nevertheless, we learn a lot about different ways of
thinking and the surprising uses of legal instruments which have to be taken
into regard.

Last a short glimpse at those legal systems, eg the German and Austrian,
under which the distributor of defective products would be rarely liable for the
purchaser’s damage under the general rules on contract law: if he is not at fault
the purchaser can ask under the law of warranty only for reduction of the price

7 See Shapo (fn 6) §§ 3.03, 5.03.

8 See with more details DB Dobbs/PT Hayden/EM Bublik, The Law of Torts II (2nd edn 2011)
§ 450.

9 See Restatement Second of Torts § 402A.

10 Rest of the World nos 12/26 ff and 12/221.

11 Rest of the World nos 12/49 and 12/109.

12 See Europe no 10/51ff.
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or rescission of sale.” Further, because of the privity rule, the purchaser will
usually also not succeed with a claim against the producer as he bears under
tort law the burden of proving fault and will as a rule fail; in addition, the rules
on vicarious liability under tort law are rather restrictive. Under these legal sys-
tems the special rules on the producer’s strict liability for defective goods un-
doubtedly filled a gap.

However, I must point out that Austrian courts and scholars tried to meet
the needs of the purchasers — not of innocent bystanders — even before the in-
troduction of special strict liability rules, not by contract law but an instrument
between tort and contract: because of the purchaser’s special reliance on the
careful production as well as control by the manufacturer and because of the
special contact between purchaser and producer by a chain of contracts it is
said that a special relationship exists which establishes special duties of care as
well as a shift of burden of proof and an extensive vicarious liability similar to
that in a contractual relationship. Thus, the purchaser at least enjoys a far-
reaching liability regime similar to that under contract law. German lawyers re-
jected such a way out.

lll. The Fundamental Questions Under Tort Law

Now to the fundamental questions we have to ask regarding product liability
under tort law. The starting point is — as underlined in the questionnaire — that
in most legal systems producers are subject to special liability regimes which
appear much stricter than the fault-based liability regime that applies in gen-
eral:® producers are liable irrespective of fault for damage caused by defective
products they put into circulation. These stricter rules on product liability origi-

13 On this decisive difference between the common law and the European continental legal
systems see Zweigert/Kotz (fn 4) § 36 IV, § 42V (p 672).

14 See Europe nos 10/41f and 10/109; with further details E Karner/H Koziol, Mangelfolge-
schédden in Verduf3erungsketten (2012) 65 ff.

15 H Kotz/G Wagner, Deliktsrecht (13th edn 2016) no 614 are of the opinion that the EU Direc-
tive provides only a liability based on violation of Verkehrssicherungspflichten (duties to pro-
tect others against risks one has established by one’s activity or property). I think that this can-
not be true because breach of duty of care is no requirement and the manufacturer also has no
defence by proving that his activities complied with all duties of care. Further, in the typical
cases which should be solved by the special product liability, namely the ‘Ausreisser’ or ‘run-
aways’, it is presupposed that such defects cannot be avoided and that therefore no misbehav-
iour is at stake.



Introductory Lecture = 19

nate from the USA,"but the concept spread rather quickly worldwide. It in-
spired, for example, the European Union to design its Product Liability Directive
(Council Directive 85/374/EEC of 25 July 1985), which is not only influential in
the EU but has also provided the conceptual basis for new laws elsewhere;” eg
also for the new Chinese Tort Law.®® It seems highly interesting that in the USA —
after encouraging the whole world to make product liability more stringent —
the development went in the opposite direction, moving away from strict liabil-
ity.” The widespread tendency to provide for strict product liability as well as
the countermovement in the USA raise fundamental questions.

A. Reasons for Introducing Strict Product Liability

It appears that worldwide — with the possible exception of France — there was a
prevailing impression of an urgent need to provide for the stricter liability of
producers who put defective products into circulation and, accordingly, the
American concept spread very quickly. But was there really such a need in all
legal systems and, if so, why did it arise? What gaps existed in the reasonable
protection of both buyers and third parties and what were and still are the
shortcomings of the general rules?

As to the need, there is one fundamental question which I want to touch on
because it illustrates the relevance of taking into regard not only tort law and
not only private law but the whole legal system. In the area of personal injury,
insufficiencies in tort law are levelled out largely by the social security systems.
This seems to be true for all EU member states, at least for the German speaking
countries® as well as for the United Kingdom,? France? and the Scandinavian
countries,? in contrast to the much less exhaustive American social security sys-
tem. The fact that most legal systems provide for the victim’s extensive compen-
sation for losses caused by personal injuries via the social security systems

16 See Shapo (fn 6) §7.01 and 02.

17 It seems that the South African Consumer Protection Act of 2008 has not been influenced;
see Rest of the World no 12/16ff.

18 See art 41 CTL and H Koziol/Yan Zhu, Background and Key Contents of the New Chinese
Tort Liability Law (2010) 1 JETL 328, 350 ff.

19 Dobbs/Hayden/Bublik (fn 8) § 450 p 897f.

20 H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 2/74ff.

21 R Lewis/A Morris, Tort Law Culture in the United Kingdom: Image and Reality in Personal
Injury Compensation (2012) 3 JETL 230, 232ff.

22 J-S Borghetti, The Culture of Tort Law in Europe (2012) 3 JETL 158, 164f.

23 H Andersson, The Tort Law Culture(s) of Scandinavia (2012) 3 JETL 210, 219f.
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makes the provision of comprehensive compensation under tort law less urgent
in such countries.?* Therefore, the popular argument that the highest ranking
protected interest deserves the most extensive protection by tort law seems no
longer to apply as another legal instrument already makes sure of such protec-
tion. From the victim’s perspective in this area, intensive protection under tort
law is required only as far as social security does not provide full compensation.
Probably, such loopholes do not concern primarily the most important interests
of the victim. Seen from the compensation perspective we, therefore, come to
the conclusion that the principle that ‘the highest ranking interests deserve the
highest grade of protection under tort law’ is no longer as convincing as it seems
at first sight. But is the victim’s perspective really the only or at least decisive
aspect? Do we not also have to take regard of the fundamental ideas for attribut-
ing liability and, therefore, have to say that it is more reasonable to establish the
entrepreneur’s liability and to concede the social insurer recourse to the pro-
ducer rather than to shift the financial burden from the tortfeasor to the social
security system?” At any rate, such discussion shows us that the interplay of
tort law and social security law is of great importance when designing tort law
provisions. Further, the question as to which reasons can justify such compara-
tively strict producer’s liability, seems to gain even more importance.

B. The Justification for Strict Product Liability

Therefore, we must emphasize the question of how such strict liability fits into a
consistent overall liability system. The answer to the question as to which crite-
ria justify establishing liability is, of course, also decisive in laying down the
reasonable scope of product liability, in solving questions of conceptual detail
and in the interpretation of legislative provisions.

I would like to illustrate some of the relevant aspects by the example of
product liability in the European Union;* I refer to the Directive 85/374/EEC.
Due to this Directive, product liability is very strict, being independent of any
breach of duty of care and — apart from the development risks and statutory or-

24 1t is highly interesting that in the USA strict liability is no longer thought to be a necessity
although the social security system provides less protection than in those countries which tend
to strict liability.

25 However, the legal systems in Scandinavian countries and in Poland have abolished the
recourse against the offender.

26 In Israel the Liability for Defective Products Act, which was enacted in 1980, provided strict
liability even before; see no 12/10ff.
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dinances — because of the lack of any grounds for exemption from liability, in
particular of force majeure.

The objective justification for such strict liability for producers is by no
means self-evident and neither does it present itself from the genesis of the
rules.” In fact, the Directive was neither based on a well-thought out and recog-
nised overall concept for producer-liability nor on any theory-based, under-
standable justification of the legislators: in the recitals to the directive, it very
clearly states: ‘Whereas liability without fault should apply only to movables
which have been industrially produced.’ Thus, the non-fault based liability pro-
vided for by the Directive for defective products was only intended to offer — as
is also shown by the prior academic discussions — the purchasers protection
against the special risks of ‘anomalies’ associated with industrial mass produc-
tion. This could indeed be justified by the argument that in spite of all reason-
able measures, product defects can never be absolutely excluded when it comes
to mass production nor can inspection always prevent defective products from
being placed on the market, the problem of the so-called ‘Ausreifler’ or ‘run-
aways’. The wording of the directive, however, drops the limitation to industrial
products so that the liability set out also applies to defective products of crafts-
men, landlords, farmers and artists. Moreover, the idea of the inevitable risk of
anomalies in the case of industrial mass production does not justify the liability
for damage deriving from defective design or insufficient instructions.”® The
lawmaker has never even attempted to justify the extended application of strict
liability and it seems difficult to find any convincing arguments in favour of
such broad and very strict liability.

Most strict liability rules are justified by the idea that the keeper of a dan-
gerous thing or someone who carries out dangerous activity should not only en-
joy the advantages but also bear the risk. However, the producers’ stringent li-
ability can not be justified, or at least not solely, by the notion of dangerousness:
product liability takes as its starting point the fact that the damage is brought
about by a defect of the product. As the description of defectiveness shows, the
crux is that the defectiveness leads to a dangerousness which is not generally a
common feature of suchlike products; specifically, a product is defective only if
the product does not offer the safety that one is entitled to expect taking all the
circumstances into account. The dangerousness emanating from the defect can
not, however, in general be classified as very high since many products are not
likely even in a defective state to bring about extensive damage or to substan-

27 See on this eg M Lunney/K Oliphant, Tort Law. Text and Materials (5th edn 2013) 588f.
28 See on the objections to strict liability in this area in the USA Dobbs/Hayden/Bublik (fn 8)
§ 450 p 897.
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tially increase the frequency of damage occurring. Typical examples are bent
paper clips or spoilt food, which can only bring about harmless scratches or
temporary nausea. Therefore, unlike the general, abstract dangerousness pre-
sented by things or facilities, the specific dangerousness of defects required un-
der the product liability rules is not enough to justify a liability completely re-
gardless of any misconduct, ie a real and, due to the lack of any possible
defences, extremely strict liability based on dangerousness. A further argument
is, as recently highlighted by BC Steininger,” that the general dangerousness
generated for example by the high speed of motor vehicles, serves the interest of
the keeper; dangerousness and usefulness are thus inter-related.*® The specific
dangerousness presented in the individual case due to a defect is, on the other
hand, usually not at all beneficial in any way to the entrepreneur as the defec-
tiveness runs contrary to his interests. It must also be considered that when it
comes to product liability, different ideas are behind the affiliation to someone’s
sphere than may otherwise be. In the case of buildings, roads and vehicles, the
defective things are imputed to their keeper’s sphere; the keeper is the person
whose interests are served by the thing and who has the power to exercise influ-
ence on them.* Neither criterion applies to the producer once he places the
thing at issue on the market. He could only exercise influence in advance on the
production process and thus in this sense towards the product being as free as
possible from defects.

Also, the material ideas behind the often heard® suggestions in favour of a
more stringent enterprise liability cannot on their own justify such strict non-
fault based product liability. Relevant for such enterprise liability is, on the one
hand, the principle that the advantages and risks should fall to the same party
and thus be concentrated in the enterprise. But this element alone does not
seem sufficient to establish strict liability and there is only one additional factor
which speaks in favour of tightening liability: the idea that the victims of an en-
terprise are confronted on the opposing side with a complex organisation and
typically have considerable difficulties in proving the facts that are material in
relation to any carelessness that ensued within the company.® Specifically, the

29 Verschirfung der Verschuldenshaftung. Ubergangsbereiche zwischen Verschuldens- und
Gefdhrdungshaftung (2007) 35ff.

30 Cf on that R Miiller-Erzbach, Gefihrdungshaftung und Gefahrtragung, AcP 106 (1910) 301,
3651f; J Esser, Grundlagen und Entwicklung der Gefihrdungshaftung (1941) 97 ff; H Koziol, Haft-
pflichtrecht I (3rd edn 1997) no 6/11.

31 See Koziol (fn 30) no 6/11.

32 See for the USA Dobbs/Hayden/Bublik (fn 8) § 450 p 895; Shapo (fn 6) § 7.02 [E].

33 BA Koch/H Koziol, Comparative Conclusions, in: BA Koch/H Koziol (eds), Unification of
Tort Law: Strict Liability (2002) 411; BA Koch, Enterprise Liability, in: European Group on Tort
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victim has no insight into the organisation, the deployment of auxiliaries and
technical equipment, the maintenance of machines and control processes.
However, this all speaks in favour of a reversal of the burden of proof in this
respect, but not of strict liability, cf art 4:202 of the Principles of European
Tort Law. Therefore, even if the idea of such enterprise liability should be ac-
cepted, it would on its own not be enough to justify the very strict producers’ li-
ability.

Therefore, we have to ask whether the extremely stringent liability for de-
fective products could be justified at least partly by the interplay of the already
mentioned ideas with the generally decisive criteria for enterprise liability,
namely with the notion of the risk community of entrepreneur and buyers*:
when consumer goods are produced, economic factors dictate that the highest
technical safety and quality standards are not observed, but this does not mean
that the processes involved are wrongful. The lower production costs resulting
from the lowered safety standards lead to lower prices for the products but also
to an increased risk of damage. However, the idea is that the consumer who is
injured by a defective product is otherwise asked to bear the harm while the
other consumers are beneficiaries because they were able to purchase the goods
at lower prices precisely because of the lower safety requirements. If all pur-
chasers enjoy the advantage of the lower prices, the few purchasers who suffer
damage due to defects should not be left alone to bear the damage sustained.
Their harm should be compensated by the producer as he is in a position to shift
these costs via price changes on to all clients and thus all beneficiaries.” This
means that all purchasers bear the disadvantages jointly as a kind of risk com-
munity. In particular, the non-fault based product liability law has the effect
that the position of the entrepreneur is approximated with that of an insurer,
when seen from a functional perspective: the liability risks generated by this le-
gal area are taken into account by the entrepreneurs in their price calculations,
so that the clients may be understood as a risk community, who from an eco-
nomic perspective end up bearing the costs of the provisions for liability risks
on the part of the entrepreneur.’® However, this rationale does not justify the li-
ability of the producer towards external third parties; the idea only applies
when the acquirer of the goods suffers damage. Given the fact that the element

Law (ed), Principles of European Tort Law (2005) 94f; G Wagner in: Miinchener Kommentar
zum BGB V (6th edn 2013) § 823 no 83.

34 Cf also the idea of loss spreading mentioned by Dobbs/Hayden/Bublik (fn 8) § 450 p 895.

35 See I Gilead, Israel 194 and 197, as well as BA Koch/H Koziol, Austria 20, both in: BA Koch/
H Koziol (eds), Unification of Tort Law: Strict Liability (2002).

36 K Wantzen, Unternehmenshaftung und Enterprise Liability (2007) 84 ff.
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of dangerousness due to the simple existence of a threat posed by the defect in
the product is not present to the same degree as in other cases of strict liability,
however, defences (eg force majeure) should be admitted to a greater degree.

However, MD Green/W] Cardi*” point out that it seems rather doubtful
whether the idea of risk community can in fact justify producers’ strict liability:
in case of personal injuries, victims of defective products who have high earn-
ings will suffer high losses and receive high compensation; those who earn
nearly nothing will receive nearly no compensation but have to pay the same
price for the products. As a result, the group of purchasers who earn less have to
support those who earn more. Such redistribution via product liability would
not seem to be very just or desirable. But I am not so sure that Green/Cardi’s ob-
jections are justified: This argumentation is convincing only if you solely take
regard of one and the same product; however, rich people usually buy products
which are more expensive and I assume that they therefore pay all in all a
higher contribution to the entrepreneur’s ‘liability funds’. Therefore, I feel that
it is — at least roughly — a justly designed risk community.

In considering the different approaches in the individual legal systems I
think that one idea should be more emphasised, as it seems to have the poten-
tial to help to justify the producers’ liability in interplay with the already men-
tioned arguments: One may be sceptical about the common law idea that the
producers’ liability is based on a warranty because it ignores the privity rule.
Nevertheless, the idea that the producer declares explicitly or implicitly that his
products comply with the reasonable consumer’s safety expectations seems
quite convincing; even if it can not be understood as a warranty in favour of the
purchaser it is at least a piece of information for all potential buyers which aims
to influence their decision.*® On the other hand the buyer will and often has to
rely on such declarations as he will be not able to inform himself.* These are
exactly the prerequisites in establishing so-called Vertrauenshaftung (liability
based on principles of reliance) which has been designed above all by CW
Canaris® and enjoys widespread acceptance at least in the German speaking
countries. This theory is insofar of importance as because of the special con-

37 USA, in: H Koziol (ed), Basic Questions of Tort Law from a Comparative Perspective (2015)
no 6/160.

38 Cf Shapo (fn 6) § 6.

39 This idea may have influenced the Dutch Supreme Court to introduce in 1989 the ‘reason-
able safety expectation’ into the general principles of Dutch tort law; see Europe no 10/77. It
seems that Chilean law also underlines this aspect, see Rest of the World no 12/7.

40 CW Canaris, Die Vertrauenshaftung im deutschen Privatrecht (1971); id, Die Vertrauens-
haftung im Lichte der Rechtsprechung des Bundesgerichtshofs, in: CW Canaris/H Andreas/
KJ Hopt/C Roxin/K Schmidt/G Widmaier (eds), 50 Jahre Bundesgerichtshof I (2000) 129.
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tact between the declaring and the relying party far-reaching duties of care
are established and vicarious liability is as strict as under contract law. Na-
turally, I have to confess that such liability based on reliance is nevertheless a
fault based liability. But it seems worth closer reflection whether this idea could
support the other arguments in establishing producers’ strict or at least stricter
liability.

Although it seems that certainly not one reason alone — I am really not a be-
liever in mono causal theories — but a bundle of reasons can justify the produc-
ers’ strict liability at least partly, neither should we omit a discussion of argu-
ments against such conclusion, eg the ideas of David Owen.” He points out that
since the costs of product liability will be passed on to the manufacturer’s
shareholders and to other consumers, their interests must be counted equally
with those of the victims. However, I feel that this argument is not convincing,
as those who are injured by a defective product suffer damage to high ranking
interests, ie body, health or property, whereas the shareholders suffer pure eco-
nomic loss. Further the victim would have to bear his loss alone, whereas the
burden of product liability is spread among a great number of shareholders and
other consumers. Owen further stresses that the injured consumers not only
choose products but may contribute to their own injury by the way they use the
goods. But this is a counterargument which can be ignored as the general rules
on comparative negligence take regard of the victim’s misbehaviour. Therefore,
all in all I think that these objections will not be able to overrule what has been
said before.

Summarizing some of the questions which seem worthy of discussion: Must
Europeans really come to the conclusion that the product liability rules pro-
vided by the EU can be justified - if at all — only in part, as their strictness ap-
pears unreasonable and there is no justification for including innocent bystand-
ers in the circle of protected persons? On the other hand: is it not inconsistent
that those entrepreneurs who offer services or who design or build immove-
ables, eg skyscrapers or bridges, are not burdened by strict liability? Further, is
it true that such strict liability causes a rather unjust redistribution and that
there is no real need for such strict liability as social security systems provide
far-reaching compensation?

I feel that by discussing all these problems and doubts we can learn a lot.

41 The Moral Foundations of Products Liability Law: Toward First Principles, 68 Notre Dame L
Rev 427 (1993).
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Part I: General Questions

I. The Dual Principle of Imputation Applied in Product Liability
in China

Articles 41 to 43 of the Tort Liability Law (TLL) state the basic principles of Chi-
nese product liability law. The understanding of these three articles is broadly
the same throughout the academic community, though there are still different
interpretations of particular aspects.

According to art 41 TLL, a manufacturer’s liability for harm caused by a
defective product is a non-fault liability. It arises so long as there is a causal
link between the product defect and the harm to the victim. Article 41 TLL
states:!

* The reporters would like to express their gratitude to those who contributed to this report,
including Prof Zhang Tiewei of Heilongjiang University Law School, Prof Wang Zhu of Sichuan
University Law School, Judge Liu Shengliang of Heilongjiang Provincial High Court, and Prof
Man Hongjie of Shandong University Law School. The report was originally written in Chinese,
and was translated into English by Prof Wang Zhu and Prof Man Hongjie.
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‘If a product defect causes harm to another, the manufacturer shall be sub-
ject to tort liability.’

According to art 42 TLL, the liability of the seller of a defective product is a
fault-based liability. The seller is liable only if the defect in the product is
caused by his fault. Article 42(1) TLL states:

‘(1) If due to seller’s fault a product defect exists and causes harm to an-
other, the seller shall be subject to tort liability.’

However, if a seller cannot identify the defective product’s manufacturer or
supplier, then the seller is liable and the liability under such circumstance is a
non-fault liability, as art 42(2) TLL provides:

‘(2) If a seller cannot identify the defective product’s manufacturer and can-
not identify the defective product’s supplier, the seller shall be subject to
tort liability.’

Article 43 makes it clear that the victim may claim compensation from ei-
ther the manufacturer or the seller, and provides for rights of recourse whereby
the party initially held liable can claim an indemnity from the party who bears
ultimate responsibility for the defect:

‘If a product defect causes harm, the victim may claim compensation
from the product manufacturer, and may claim compensation from the
seller.

If a product defect is caused by a manufacturer, after the seller paid
compensation to the victim, it has the right to claim indemnity from the
manufacturer.

If a seller’s fault causes a product defect, after the manufacturer paid
compensation to the victim, it has the right to claim indemnity from the
seller.’

As can be seen, the basis of imputation of liability under these provisions
differs according to the identity of the defendant. The ultimate liability borne by
the manufacturer is a non-fault liability, while the ultimate liability borne by the

1 Translation of the Tort Liability Law is by Wang Zhu. Translations of other Chinese laws are
by PKULAW with amendments by Wang Zhu unless otherwise specifically indicated.
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seller is a fault liability. The intermediate liability? borne by either manufacturer
or seller is a non-fault liability.?

Some scholars think that there should be only one principle governing li-
ability, that is, that the principle of imputation applied to both the manufacturer
and the seller should be liability based on danger (a non-fault liability).* How-
ever, that is not a mainstream opinion, and it is not accepted by many scholars.

In addition to the TLL, there are other statutes that provide rules applicable
to product liability in China. These include The Product Quality Law (PQL), the
Law on Protection of Consumer Rights and Interests (LPCRI), and The Food
Safety Law (FSL). The relationship between the TLL and the other statutes is
that of general law and special laws. According to art 5 of TLL, ‘In the event that
there are other statutory provisions governing tort liability, such statutory pro-
visions must prevail,” which means that the special law prevails over general
law, and the newer statute prevails over the old one. In addition, the General
Principles of the Civil Law (GPCL) is an early statute, enacted in 1986, that con-
tains basic provisions relevant to product liability claims. All of these statutes
are discussed in this report as appropriate.

Because the GPCL was promulgated early, the explanation of product liabil-
ity in art 122 is very simple.> When the PQL was enacted in 1993, the legislature
added more detailed statutory provisions. The LPCRI was enacted later in 1993
but it just contained a general provision requiring safety in goods and services,
as well as a provision for punitive damages, It did not address the more detailed
rules about product liability contained in the PQL. In 2009, the TLL was enacted
and it provided more detailed rules for product liability. But its provisions do
not completely replace the provisions of the PQL. With regard to the definition
and categories of product, the definition and categories of defective product,
exemptions and defences, the PQL rules still apply. By contrast with the GPCL,
the TLL has more rules about specific aspects of product liability, including
compensation for the defective product itself, post-sale warning and recall re-
quirements, and punitive damages. The LPCR, which was revised in 2013, still
addresses the rule of product liability, but it provides compensation for damage

2 ‘Intermediate liability’ is explained below no 2/12.

3 Wang Liming, Studies on Tort Liability Law, vol II (Beijing, China Renmin University Press
2011) 238 f; Zhang Xinbao, Tort Liability Law (Beijing, China Renmin University Press 2010) 254;
Cheng Xiao, Tort Liability Law (Beijing, Law Press China 2011) 372.

4 Zhou Youjun, Tort Law (China Renmin University Press 2011) 318.

5 Art 122 GPCL states: ‘If a substandard product causes property damage or physical injury to
others, the manufacturer or seller shall bear civil liability according to the law. If the carrier or
warehouseman is responsible for the matter, the manufacturer or seller shall have the right to
demand compensation for its losses.’
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caused by services and provides for punitive damages for fraud in providing
goods or services. The FSL, which was enacted in 2009 and revised in 2015, fo-
cuses on application of the rule of product liability to harm caused by foods.

Il. Joint Liability (with indemnity)

Articles 41 to 44 TLL prescribe that the manufacturer and seller incur joint liabil-
ity (with indemnity), as regards both the compensation payable to the victim
and the indemnity payable by the ultimately liable person. In addition, initial
liability applies to any third party whose fault contributed to the accident.

A. Compensation to the Victim Under the Framework of Joint
Liability (with Indemnity)

As noted above, art 43 TLL specifies that the victim may claim compensation
from either the manufacturer or the seller. Each party is obligated to pay full
compensation to the victim who makes the claim. This liability is referred to as
an ‘intermediate liability.’

B. Indemnity Under the Framework of Joint Liability (with Indemnity)

If the victim brings a claim against the seller, the seller bears the non-fault liability
stipulated in art 43(1) TLL. In that event, even though the liability of a seller under
art 42(1) is fault-based liability, the seller’s lack of fault does not provide any basis
of exemption from art43 liability. After compensating the victim, however, the
seller may seek indemnity from the manufacturer. The right to indemnity is
grounded on whether ‘the defect of the product is caused by the manufacturer’, as
stipulated in art 43(2) TLL. This article impliedly refers to art 41 TLL, under which
the manufacturer is subject to non-fault liability for the defective product.

If the victim brings the claim against the manufacturer, the manufacturer’s
intermediate liability arises on a non-fault basis under art 43(1) TLL. If the prod-
uct defect is caused by the fault of the seller, then, after compensating the vic-
tim, the manufacturer may seek indemnity from the seller. In this respect, the
basis of the ultimate liability borne by the seller is the fault liability specified in
art 42 TLL.

The fact that either the manufacturer or the seller who has borne intermedi-
ate liability has the right to seek indemnity from the other party serves to secure
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the fulfilment of ultimate liability. In other words, the liability is finally imposed
on the party required to bear the loss according to law.

C. Indemnity for the Manufacturer and the Seller from the Liable
Third Party

Article 44 TLL states:

‘If a transporter, warehouseman, or other third party’s fault causes a prod-
uct defect, which causes harm to another, after the product manufacturer or
seller pays compensation to the victim, it has the right to claim indemnity
from the third party.’

According to this article, if the defect is caused by the fault of a transporter,
warehouseman or other non-selling third party, the victim should not bring a
direct claim against such person, but against the manufacturer or seller. After
compensating the victim, the manufacturer or seller may then seek indemnity
from the third party. The rule that allows the manufacturer and seller to seek
indemnity from the third party after they pay compensation to the victim is
known as a rule of ‘initial liability’.* However, in certain circumstances it may
lead to a ‘claim deadlock’. That is to say, when the manufacturer or seller is un-
able to fully or partly compensate the victim, the ‘initial liability’ rule means
that the victim cannot get the compensation to which he is entitled by directly
suing the liable third party. To solve this problem, we suggest that, when the
party bearing initial liability is unable to fully or partly pay the compensation,
the victim should be allowed to sue the third party at fault on the basis of
art 6(1) TLL (the general liability for fault). The third party should bear the obli-
gation to pay for any gap in the victim’s compensation.

lll. Categories of Defects

Chinese scholars have different opinions about the categories of defect that
should be recognized in Chinese law. Some scholars advocate a four-fold classi-

6 ‘Initial liability’ refers to a defendant who is sued initially based on joint liability (with in-
demnity) but who bears no ultimate liability after indemnity is awarded between the seller and
producer. See Yang Lixin, On the Categorization and Regulation of Non-Substantial Joint and
Several Liability, Comtemporary Law 2012(3).
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fication of defects: defects of design, defects in manufacture, defects in warning
and instruction, and tracking defects (referring to defects resulting from the
failure to take timely or adequate remedial measures such as warning and recall
as defined in art 46 TLL?).® Other scholars advocate a three-fold classification,
omitting tracking defects from their scheme.’ The former theory is generally ac-
cepted by most scholars, while the latter is supported only by a minority.

IV. Manufacturers’ Defences

Product liability is a non-fault liability but not an absolute liability. There are a
number of statutorily recognized circumstances under which the manufac-
turer’s liability can be exempted or reduced. These arise not under the TLL but
under the Product Quality Law (PQL) 2009.°

Article 41(2) PQL states:

‘Producers shall not be held responsible if they can prove one of the follow-

ing facts:

1) The products have not been put into circulation;

2) The defects are non-existent when the products are put into circulation;

3) The defects cannot be found at the time of circulation due to scientific
and technological reasons.’

Pursuant to art 4(1)(i) of the Provisions of the Supreme People’s Court on
Evidence in Civil Procedures, it is for the producer of the product to provide evi-
dence to establish the above-stated defences.

If the manufacturer establishes a defence that the defect did not exist when
the product was put into circulation, there may still be a duty to issue a post-
sale warning, recall the product or take other remedial measures in timely fash-
ion (art 46 TLL). Liability for failure to take timely and adequate remedial meas-

7 Article 46 TLL provides: ‘If a defect is discovered after the product is put in circulation, the
producer and seller should take timely measures to warn, recall or take other remedial meas-
ures. The producer or the seller who fails to take timely or adequate remedial measures and
causes harm shall bear tort liability.’

8 Wang Liming (fn 3) 248; Zhang Xinbao (fn 3) 250-252; Yang Lixin, Tort Liability Law (Beijing,
Law Press China 2012) 303-305.

9 Cheng Xiao (fn 3) 390 f.

10 The PQL was adopted by the National People’s Congress on 22 February 1993, and became ef-
fective as of 1 September 1993. It was amended in 2000 and 2009. Arts 41-43 TLL are very similar
toarts 41-43 PQL, except that they do not include provisions equivalent to those in art 41(2) PQL.
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ures which might have avoided the harm may be incurred by either the manu-
facturer or seller.

V. Compensation for Harm to the Defective Product Itself
(pure economic loss)

In most other countries, product liability does not extend to compensation for
harm to the defective product itself. However, such compensation is available
under the TLL in China. This results from a difference in the language used in
art 41 TLL and art 41(1) of PQL."

The damage required to establish product liability under art 41 TLL is differ-
ent from that contemplated by art 41(1) PQL. In the former context, the damage
is ‘harm to another’, while in the latter context, damage is the ‘harm done to the
person or to property other than the defective products themselves (hereinafter
referred to as “property of others”).’ It is clear that the framers of the TLL in-
tended to make a distinction between the damage required in the two provi-
sions. Consequently, property damage under art 41 TLL refers to both harm
done to other property and harm to the defective product itself. This may be
considered consistent with the general objective of the TLL of protecting legiti-
mate rights of consumers and other users in a timely and convenient fashion.”? A
majority of scholars agree that the harm remedied by product liability law
should include harm done to the defective product itself, in addition to personal
injury and damage to other property.”

Certain scholars offer a different interpretation whereby loss attributable to
the mere defectiveness of a product is pure economic loss, which they argue, on
the basis of art 4 PQL and relevant provisions of the Contract Law (CL), should
not be compensated by product liability law. In their view, damage refers only
to death, personal injury and property loss and other consequential losses
caused by the defective product, but the loss of value of the defective product
itself should not be included. They argue that the approach taken in the PQL is
reasonable in that respect.”

11 Art 41(1) PQL states: ‘Producers shall be responsible for compensating for harm done to the
person, or to property other than the defective products themselves (hereinafter referred to as
‘property of others’) due to defects in products.’

12 Wang Shengming (ed), The Interpretation of the Tort Liability Law of the People’s Republic
of China (Beijing, Law Press of China 2010) 226.

13 Wang Liming (fn 3) 252.

14 Zhang Xinbao (fn 3) 253.

15 Zhang Xinbao (fn 3) 252 f.
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The authors of this report share the opinion of the framers of the TLL and
the majority of scholars on this issue. They believe that this was one of the con-
troversies that the TLL sought to settle through the legislative process. In prod-
uct liability law, if the defective product suffers damage — meaning that the pur-
chaser’s prospective contractual interest in the purchased product is harmed -
it is better for the victim to bring a consolidated action under the TLL for both
the harm to the product and for any other harms that occur. The benefit is obvi-
ous, as it protects the victim from an overload of actions. In other words, victims
would not have to bring actions separately for tort liability and liability for
breach of contract when the harms happen simultaneously. This consolidated
practice was impossible according to the old litigation procedures, which was
the reason that arts 40 and 41 of the PQL make a distinction between the two.
On the one hand, based on traditional theories and principles, the victim might
fully vindicate her rights by bringing two separate actions; on the other hand, it
is considered that the civil interests of the victim may be better protected by
making litigation more convenient. Chinese legislators chose the latter. It is
with this consideration in mind that art 41 TLL gives a new definition of the
‘harm’ that may be compensated. It is only in the light of this understanding of
‘harm’ that we can accurately divine the true meaning of the article.

For this reason, the ‘harm’ stated in art 41 TLL refers to personal and prop-
erty harm caused by the defective product, as well as damage to the defective
product itself. Furthermore, when considering the classical harms that result in
product liability, harm to the person or other property, it is of more substantial
concern than harm to the product itself. Notwithstanding this resolution in
art 41, the two kinds of harms are different: the former is the preserve of tort li-
ability and the latter is the preserve of liability for breach of contract. This inter-
pretation of the relevant harm not only applies to art 41, but also to all the prod-
uct liability provisions in Chapter 5 TLL.

The People’s Court should support victims’ efforts to bring a consolidated
lawsuit to recover for both personal injury and property loss and for damage to
the defective product itself. The court should not force a victim to bring separate
lawsuits. But it should be pointed out that this is a consolidated suit, not a sin-
gle suit. When the two suits are under different jurisdictions, according to the

16 Art 23 of the Civil Procedure Law (CPL) 2012 states: ‘An action instituted for a contract dis-
pute shall be under the jurisdiction of the people’s court at the place of domicile of the defen-
dant or at the place where the contract is performed.” Art 28 states: ‘An action instituted for a
tort shall be under the jurisdiction of the people’s court at the place where the tort occurs or at
the place of domicile of the defendant.” According to these two articles, the jurisdiction for con-
tract dispute and tort dispute may be different.
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majority view, art 41 TLL allows for the suits to be consolidated into one and
brought to one court instead of two different courts. Naturally, the law does not
bar the victim from bringing two separate lawsuits in different courts.

VI. Punitive Damages

In terms of product liability, civil law systems generally do not recognise any li-
ability to pay punitive damages. But it is worth pointing out that punitive dam-
ages are provided for in consumer protection laws of both Mainland China and
Taiwan. More than 20 years of legal practice has demonstrated that punitive
damages have played an important role in protecting the consumer and the vic-
tim of defective products.

The awarding of punitive damages in China originates from art 49 of the Law
on Protection of Consumer Rights and Interests in LPCRI (1993), which provides
for punitive damages for fraudulent activities in supplying goods and services.”
The scope of application of punitive damages has progressively expanded. Para-
graph 2 of art 96 of the Food Safety Law promulgated in 2009 has a specific stipu-
lation for punitive damages for knowing violations of food safety: ‘Besides claim-
ing damages, a consumer may require the producer who produces food which
does not conform to the food safety standards or the seller who knowingly sells
food which does not conform to the food safety standards to pay 10 times the
money paid.’ Article 47 TLL, enacted in the same year states: ‘Despite knowledge
that a product is defective, if the manufacturer or the seller still manufactures or
sells the product, and it causes death or serious harm to the health of another, the
victim has the right to claim corresponding punitive damages.’

Article 47 TLL does not state how to determine the amount of punitive dam-
ages. After an amendment, para 2 of art 55 of LPCRI (2013) states:

‘Where business operators knowingly provide consumers with defective
goods or services, causing death or serious damage to the health of consum-
ers or other victims, the victims shall have the right to require business opera-
tors to compensate them for losses in accordance with arts 49 and 51 of this
Law and other provisions of laws, and have the right to claim punitive com-
pensation of not more than two times the amount of losses incurred.’

17 Art 49 LPCRI (1993) states: ‘Business operators engaged in fraudulent activities in supply-
ing commodities or services shall, when required by the consumers, increase the compensa-
tions for victims’ losses; the increased amount of the compensations shall be two times the
costs that the consumers paid for the commodities purchased or services received.’
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Part Il: Cases

Case 1: Brake Pad Failure

X Ltd manufactures bicycles. In 2011, it started to use a new material for its brake pads,
which X Ltd believed on the basis of its testing to be a cheaper, longer-lasting and gener-
ally more effective alternative to traditional materials. X Ltd was aware of a very small risk
that - given a combination of particular circumstances (temperature, surface water, oil,
etc) — the new brake-pad material might suddenly be rendered ineffective, but it consid-
ered that the risk was likely to eventuate only very rarely and did not outweigh the general
advantages of the new material. It included a statement about the possibility of failure in
the small print of the product instructions supplied with all of its bicycles incorporating
the new brake pads. A, who purchased one of the bicycles, is one of a handful of people
injured in accidents attributable to the failure of the new brake pads; A’s bicycle is also
damaged. B, a passer-by, is injured in the same accident.

What is X Ltd’s liability to A and B? Pay particular attention to the various possible
bases of liability (a general tortious liability for fault, vicarious liability, contractual liabil-
ity, or a special strict liability regime?). Would it make any difference to your analysis if Y,
who is (i) an employed researcher in X Ltd’s laboratory, or alternatively (ii) an independ-
ent research contractor, had covered up the risk that the new brake-pad material might
fail?

A. The Bicycle is Defectively Designed

Considering that ‘X Ltd was aware of a very small risk that — given a combi-
nation of particular circumstances (temperature, surface water, oil, etc) — the
new brake-pad material might suddenly be rendered ineffective, but it con-
sidered that the risk was likely to eventuate only very rarely and did not out-
weigh the general advantages of the new material’, the defect in this case is a
design defect according to Chinese law. Scholars propose the following crite-
ria to determine whether or not a design is defective: 1) the design has unrea-
sonable risk that may cause harm to person or property; or 2) the design does
not meet the national or industry standards to safeguard physical health, per-
sonal and property safety.”® The situation stated in the case fits into the above
criteria.

Since the bicycle manufactured by X has a defect in design, which is a la-
tent defect, it is neither necessary nor possible to apply the criterion of defects
of warning and instruction (warning defects). The criterion to determine a warn-

18 Zhang Xinbao (fn 3) 250.
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ing defect is whether the product poses risk which may be avoided or reduced
by a warning by the merchant.” Since the risk of the defective brake-pad cannot
be avoided by a warning, the claims by A and B based on design defect will not
be affected by the fact that the brake-pad risk is explicitly mentioned. Article 46
PQL states:

‘For the purpose of this law, defect means unreasonable danger that threat-
ens the safety of the human body or property exists in the product. If there
are standards to protect personal health, the safety of the human body and
property which has been set by the State or the specific trade, defect means
the product does not conform to that standard.*

In this case, even if the product has met national standards or the compul-
sory standards of the industry, it is arguable that X has still put consumers at
the risk of unreasonable hazard, which, even though the possibility is low,
makes the bicycle defective. Chinese courts have not yet developed a majority
view on this question, however.

No defences or other means for X to avoid liability exist in this case.
First, the defective brake-pad would not qualify for the developmental risk
defence provided by Item 3 of para2 of art 41 PQL. The basis for a develop-
mental risk defence is that [tlhe defects cannot be found at the time of put-
ting the product into circulation due to scientific and technological reasons.’
As is mentioned in the case, before the bicycle was about to be put on the
market, X ‘was aware of a very small risk that — given a combination of par-
ticular circumstances (temperature, surface water, oil, etc) — the new brake-
pad material might suddenly be rendered ineffective’, but ‘considered that the
risk was likely to eventuate only very rarely and did not outweigh the general
advantages of the new material.” Therefore, X was fully aware of the defect,
and thus the developmental risk defence will not exempt X from liability. Sec-
ond, when a product poses inevitable risk, the manufacturer can avoid liabil-
ity through an adequate warning. In this case, X was aware of the fact that
the material of the brake-pad might be rendered ineffective and explained the
possibility of failure in small print in the bicycle’s instruction manual. Ac-
cording to Chinese law, the design defect is a latent defect, therefore the
manufacturer is unable to avail of the exemption provided by an adequate
warning.

19 Yang Lixin (fn 8) 263.
20 The translation of art 46 PQL is by Prof Wang Zhu.
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Third, even if such defect is indeed an inevitable risk, the warning adopted
by X does not meet the requirement of the LPCRI. Paragraph 1 of art 18 LPCRI
(2013) states:

‘Business operators shall guarantee that their provided goods or services
meet the requirements on personal and property safety. For goods and ser-
vices which may endanger personal or property safety, business operators
shall provide consumers with true explanations and clear warnings, ex-
plaining and indicating the correct methods of using goods or receiving ser-
vices and the methods for preventing damage.’

In this sense, X failed to fulfil its duty of warning, and will bear tort liability.

B. Legal Remedies

To clarify X Ltd’s liability to A and B, and their right to claim compensation for
the damage they suffered, it is necessary to identify the legal relationships
among the parties in this case. Logically, Z, a seller, should also be added to the
parties in question and consideration given to the relationship of supply linking
Z with manufacturer X. That relationship may be one of buyer-seller or an
agency relationship. Z also has a contractual relationship with A, the purchaser.
Conversely, there is no contract between B, the unspecified third party, and A, X
or Z, so B’s only claim is in tort.

1. Remedies available to purchaser A
a) Contract

Since A has a contractual relationship with Z, he may seek remedies according
to the Chinese Contract Law (CL). Article 112 CL states:

‘Where a party fails to perform its obligations under the contract or its per-
formance fails to conform to the agreement, and the other party still suffers
from other damage after the performance of the obligations or adoption of
remedial measures, such party shall compensate the other party for such
damage.’
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Article 113 CL states: 2/39

‘Where a party fails to perform its obligations under the contract or its per-
formance fails to conform to the agreement and cause losses to the other
party, the amount of compensation for losses shall be equal to the losses
caused by the breach of contract, including the interests receivable after the
performance of the contract, provided not exceeding the probable losses
caused by the breach of contract which has been foreseen or ought to be
foreseen when the party in breach concludes the contract.

The business operator who practises fraud in providing to the consumer
any goods or services shall be liable for paying compensation for damages
in accordance with the Law of the People’s Republic of China on Protection
of Consumer Rights and Interests.’

A may bring a lawsuit against Z according to the above, requiring Z to pay 2/40
compensation for losses attributable to his breach of contract.
Article 122 CL states: 2/41

‘Where the breach of contract by one party infringes upon the other party’s
personal or property rights, the aggrieved party has the right to choose
whether to demand that the breaching party bear the liability for breach of
contract according to this Law, or to claim the assumption by the violating
and infringing party of liabilities for infringement according to other laws.’

On this basis, since A suffered physical damage, which amounts to the in- 2/42
fringement of an ‘absolute right’, he may claim either for breach of contract or
for tort, depending on which remedy is more favourable to him.

Conversely, due to the lack of contractual relationship between A and X, it 2/43
is not possible for A to hold X liable for breach of contract.

b) Tort

As a consumer, A may also seek to impose liability on Z, the seller, or X, the 2/44
manufacturer, under the Chinese Tort Liability Law (TLL). If A claims against Z,
arts 42 and 43 TLL apply, while if A claims against X, arts 41 and 43 TLL apply.

Article 41 states: 2/45

‘If a product defect causes harm to another, the manufacturer shall be sub-
ject to tort liability.’
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Article 42 states:

‘If due to seller’s fault a product defect exists, and causes harm to another,
the seller shall be subject to tort liability.

If a seller cannot identify the defective product’s manufacturer and
cannot identify the defective product’s supplier, the seller shall be subject
to tort liability.’

Article 43 states:

‘If a product defect causes harm, the victim may claim compensation
from the product manufacturer, and may claim compensation from the
seller.

If a product defect is caused by a manufacturer, after the seller pays
compensation to the victim, it has the right to claim indemnity from the
manufacturer.

If a seller’s fault causes a product defect, after the manufacturer pays
compensation to the victim, it has the right to claim indemnity from the
seller.’

If A’s claim is successful, the compensation covers the losses he suffers as a
result of his physical injury in the accident. The costs of repairing or replacing
the bicycle damaged in the accident are also within the scope of the compensa-
tion payable in respect of product liability under art 41 TLL.?

2. Remedies available to passer-by B

Under the TLL, B may bring a product liability claim directly against X. Of
course, B may also bring a tort claim against A, which A may defend on the ba-
sis of his lack of negligence. The court also has the right to add X as an addi-
tional defendant on its own motion. The court may rule that X should be liable
for the defective product as the party ultimately responsible for the accident. If
B should sue A for negligence but fail in his claim, he may bring another claim
against X.

Suing X on the basis of product liability seems to be the more convenient
and appropriate choice for B. According to art 41 TLL, the party that claims

21 Wang Shengming (fn 12) 225.
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compensation on the basis of product liability is not necessarily the user of the
product, but may be any person (‘If a product defect causes harm to another...”).
B, as a further victim of the defective product, is also within the class of persons
covered by the same article. Therefore, B may also bring a suit against product
manufacturer X or seller Z for product liability (art 34[1] TLL).

In this case, the manufacturer of the product is known; therefore, Z will not
have to bear the ultimate liability.

Case 2: Infected Blood

A is infected with Hepatitis N as the result of a blood transfusion conducted in X Hospital
in 2005. The source of the infection was blood supplied to X Hospital by Y Ltd, who had
collected it from a donor, Z. Unknown to himself, Z was a carrier of the Hepatitis N virus.
At the time, the risk of Hepatitis N in donated blood had been identified in a single pub-
lished paper in a scientific journal, but only a handful of research laboratories in the
world had the capacity to test for its presence in specific quantities of blood. Furthermore,
the majority of the scientific community did not believe that the condition (Hepatitis N)
really existed. It was only subsequently that the condition’s existence came to be gener-
ally accepted and that a test was developed that allowed hospitals and blood suppliers to
screen out infected parcels of blood.

What is the liability to A of X Hospital, Y Ltd and Z? Pay particular attention to the
various possible bases of liability (a general tortious liability for fault, vicarious liabiliy,
contractual liability, or a special strict liability regime?). Would it make any diffeence to
your analysis if A contracted the virus as the result of a blood transfusion conducted in
2001, but her condition only manifested itself in 2012? (In this context, consider in particu-
lar differences in the time limits applied to the various possible bases of liability.)

One thing that should be clarified is that the TLL was passed in December
2009 and became effective on 1July 2010. Before that date, blood infection
liability was different from art 59 TLL. This report is based on current Chinese
law (art59 TLL) even though it would not have governed a transfusion in
2001.2 However, if damage due to A’s Hepatitis N did not manifest itself until af-

22 Before the TLL was promulgated, art 33 of The Regulation on the Management of Medical
Accidents, which came into force in 2002, stated: ‘Any of the following circumstances shall not
be deemed as a medical accident: ... 4) unfavourable consequences caused by infections result-
ing from faultless blood transfusions.’ Article 49(2) stated: ‘If a medical accident has not been
proved, the medical institution is not responsible for making any compensation.’ In this sense,
the medical institution bears no tort liability for transfusions in the absence of fault. But schol-
ars and legal practitioners generally argue that such practice would leave the interests of the
patient unprotected, which defies the equity of the law. Therefore, in practice, the courts would
base their judgment on art 132 of the General Principles of Civil Law, which states that ‘if none
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ter 1]July 2010, then art 59 TLL would apply even though the transfusion oc-
curred before it came into effect.

In China, there is only one type of blood supplier, namely a ‘blood station’.
A blood station is a government-run institution in charge of collecting and pro-
viding blood. So there is no profit-making blood supplier, such as company Y in
China. Nonetheless, the blood station has the same legal responsibilities as a
blood supplier.

A. Remedies Available to Victim A
1. Legalissues relating to medical products and blood - Is blood a product?

Article 59 TLL addresses product liability in the medical field. With regard to
the issues in this case, the most controversial question is whether blood
should be considered a product. As for whether blood, which is part of the
human body, should be determined to be a product, there are three different
opinions in the academic community. Some scholars believe that blood is a
product, and the blood station is the manufacturer and the hospital the seller.
Their argument is grounded on the fact that blood has to be processed and
manufactured before it is supplied to hospitals and that it is supplied to hospi-
tals at a price, which involves an exchange of equal value.” Some other schol-
ars argue that blood does not fall into the category of product, because blood
is not processed and manufactured for sale; the nonprofit process does not fit
into the characteristics of a product defined in the PQL and therefore blood is
not a product.” The third opinion proposes that blood is a quasi-product, to
which specific regulations may apply.”

The real purpose of these arguments is to determine whether non-fault li-
ability based on product liability should be applied to the harm caused by blood
transfusions. The reporters agree that art 59 TLL has put substandard blood and
defective medical products in a parallel position, where non-fault liability ap-

of the parties is at fault in causing damage, they may share civil liability according to the actual
circumstances’, and rule that the medical institution must pay reasonable compensation to the
patient. After the TLL was enacted, it became unnecessary to apply art 132 GPCL because the
blood supplier and the hospital performing the transfusion bear non-fault liability.

23 Wang Liming et al, The Textbook of China Tort Liability Law (Beijing, People’s Court Press
2010) 524.

24 Liang Huixin, The Consumer’s Law and Its Improvement, Industrial and Commercial Ad-
ministrative Management 2000(21).

25 Yang Lixin, Three Opinions Concerning Medical Product Liability, Hebei Law 2012(6).
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plies. Therefore, whether blood is a product or not, it is generally accepted that
product liability applies to the harm caused by transfused substandard blood.*

2. Elements for non-fault liability for harm caused by blood transfusion

Article 59 TLL lists the necessary factors for liability for harm caused by a blood
transfusion:

a) The blood transfused is substandard

Substandard blood refers to defective blood that may cause the blood to be inef-
fective for assisting in treating the patient’s disease or even to threaten the
health of the patient. These defects are: 1) the blood collected does not meet the
criteria for medical use and transfusing it will not provide a benefit for the pa-
tient; 2) the blood collected, supplied and used is harmful, that is, it contains
pathogenic bacteria or a virus; 3) the blood itself is safe, but was polluted dur-
ing processing, storing, transporting or packaging.”

Chinese scholars have different opinions about the relationship between
the terms ‘defective product’ in arts 41-43 TLL and ‘substandard blood’ stated
in art 59 TLL.

Some scholars think that ‘substandard’ is different from ‘defective’. As for
blood, suppliers and medical institutions have to follow the collecting, testing,
processing, storing, transporting and packaging procedures regulated by the Ba-
sic Standard for Blood Stations (2000 no 448) and the Basic Standard for Aphae-
resis Plasma Centres (2000 no 424) promulgated by the Ministry of Health as well
as other administrative and technical standards. If the medical institution’s and
blood supplier’s practice meets these standards, the blood supplied by them is
considered ‘acceptable’. However, ‘acceptable’ does not necessarily mean ‘de-
fectless’. Only when the blood supplied is ‘substandard’ do the supplier and
medical institution bear liability. Here ‘substandard’, according to these schol-
ars, means the blood supplier or medical institution is at fault for the defect in the
blood. In other words, ostensibly, ‘substandard’ refers to the quality of the blood,
but actually it constitutes a judgement about the practices of the supplier and
medical institution. The liability for harm caused by blood defined by art 59 TLL
is in fact fault-based liability. But because of difficulties of proof for the victim,

26 Ibid.
27 Wang Liming (fn 3) 388 f.
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the burden of proof is shifted to the blood supplier and the medical institution to
prove that the blood supplied was ‘acceptable’ and not ‘substandard’.”®

Other scholars believe the difference between ‘substandard blood’ and ‘de-
fective product’ is just a matter of phrasing. Article 59 put substandard blood
and defective products in a parallel position, which means that the medical in-
stitution or blood supplier should bear the same non-fault liahility as the manu-
facturer of a defective product. Therefore, there is no need to distinguish what
causes the blood to be substandard.”

The reporters are of the opinion that the essence of this argument is to decide
whether the medical institution and blood supplier should assume the risk of sci-
entific development. Such risk originates from the following circumstances: 1) due
to the limitations of medical technology, there is a possibility that bacteria or a vi-
rus which are known to medical professionals may not be detected; 2) certain bac-
teria or viruses may be unknown to the scientific community, as in this case.

According to art 59 TLL, the medical institution is liable for any harm done
to a victim by substandard blood. The medical institution cannot assert the de-
velopmental risk defence (ie that the defect was one that current science and
technology cannot detect or avoid). This regulation aims at strengthening the
protection of the patient and providing incentives for the medical institution
and blood supplier to take effective measures against potential harms.*

b) Harms to the patient

Since there are different reasons that make blood substandard, harms to the pa-
tient can include: delays in treatment as a result of the medical ineffectiveness
of the blood transfused; infection caused by a virus or bacteria in the blood
transfused; and harm to the patient’s health or life caused by polluted blood.
Compensable harm includes personal injury and mental harm.

¢) Causal relationship between substandard blood and harm

The ordinary rules of adequate causation apply in determining if the requisite
causal relationship exists.

28 Yang Lixin/Yue Yepeng, The Legal Principles of Medical Product Liabity — A Rethinking of
the ‘Qi Er Yao’ Case and the Interpretation of art 59 of the Tort Liability Law, Politica and Law
2012(9).

29 Wang Liming (fn 3) 388.

30 Ibid, 417.
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3. The liability relationship between the medical institution and blood supplier
a) Liability should be determined referring to art 43 of the Tort Liability Law

It is the reporters’ opinion that, by virtue of art 59 TLL, the medical institution
and blood supplier bear non-fault liability for harm caused by a blood transfu-
sion. As for the liability relationship between the two entities, art 59 states that
‘the patient may claim compensation from...the blood supplying institution, and
may claim compensation from the medical institution.” It also provides: ‘If the
patient claims compensation from the medical institution, after the medical insti-
tution paid compensation to the patient, it has the right to claim indemnity from
the liable manufacturer or blood supplying institution.’ In this sense, the medical
institution is jointly liable (with indemnity) with the blood supplier. In other
words, the patient may seek compensation based on intermediate liability from
either of the two parties, and either the medical institution or the blood supplier
will bear ultimate liability. This is different from the apportionment of ultimate
liability among parties with joint and several liability. Such joint liability (with
indemnity) is the same as that imposed on product manufacturer and seller as
defined in art 43 TLL.* Nonetheless, art 59 only provides one-way indemnity in
that the medical institution has the right to claim indemnity from the ‘liable’
(meaning in this context ‘at fault’) supplier of the blood, whereas it does not
specify that a blood supplier, after compensating the patient, has the right to
claim indemnity from a medical institution that is at fault. To solve this problem,
art 43 might be invoked to permit the blood supplier to claim indemnity from the
medical institution.

b) Neither the medical institution nor blood supplier is at fault

According to the second clause of art 59, after the medical institution pays com-
pensation for harm caused by substandard blood, if the blood supplying institu-
tion is not ‘liable’ (ie not at fault), the TLL does not stipulate the result. In such cir-
cumstances, since neither the medical institution nor the blood supplier has any
fault, it is obviously unfair for the medical institution alone to compensate the pa-
tient. The reporters think it is appropriate for the two parties to bear the ultimate
liability on a pro rata basis. To be specific, after paying compensation, the medical
institution should have the right to claim 50% indemnity from the blood supplier.

31 Yang Lixin, The Success and Unfinished Task of the Law of Tort Liability, China Renmin
University Journal 2010(4).
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¢) Both the medical institution and blood supplier are at fault

It is possible that there is a joint and several liability of the medical institution
and blood supplier based on each acting with fault. For instance, the blood
supplier supplied substandard blood, and at the same time, the medical institu-
tion had some fault in the process of the blood transfusion. These two causes
led to a single harm. According to art 8 TLL, if such circumstances exist, then
the medical institution and blood supplier bear joint and several liability. There-
fore, according to art 13 TLL, the patient may claim compensation from the two
parties or either party. Apportionment of liability between the medical institu-
tion and blood supplier is determined by the respective degrees of their fault
and their causative potency relating to the harm. If it is difficult to decide this
share, the two parties should each bear 50% of the liability. If one party pays
more than its share, it has the right to claim indemnity from the other party.

4. Justification for non-fault liability for harm caused by blood

In the case of medical negligence, the TLL insists on fault liability for the medical
institution, but in the case of harm caused by medical products and blood trans-
fusions, it introduces non-fault liability. This is designed with regard to the con-
sideration that, in cases where the harm is caused by a medical product, the in-
terests of patients are not well protected. The patient does not have the capability
to identify, control and prevent the substandard blood from being transfused.
The patient received blood transfusion treatment only because he or she had
trust in the professional capacity of the blood supplying institution and medical
institution. Compared with the patient, the medical institution and blood sup-
plier, as professional organisations, have greater capacity to control the risk. It is
expected that non-fault liability imposed upon medical institutions will incentiv-
ise them to better perform their respective duties and minimise risk. In addition,
in cases where the harm is caused by blood, in particular in cases of infection
caused by blood transfusion, the harm done to the patient can be extremely se-
vere. If the harm is borne solely by the patient, it may jeopardise his or her basic
survival right, which is against the principle of social equity and justice.
Subjecting blood transfusions to non-fault based liability transfers the risk
involved in blood transfusions from the patient to the medical institution and
blood supplier, relieves the patient of the burden of proving fault on the part of
the blood supplier and medical institution, protects the patient against risks of
medical development, and thus guarantees the legitimate rights of the patient.
It is a demonstration of legal spirit — equity and justice. Of course, while protect-
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ing the patients’ legitimate interests, non-fault liability for the harm caused by
blood may inevitably increase the burden on the medical institution and blood
supplier, especially the burden attributable to developmental risks. To solve
this problem, it is recommended that the introduction of liability insurance and/
or a compensation fund should be considered.

5. Medical malpractice defences are not applicable to harm caused by blood
Article 60 TLL states:

‘If a patient is injured, in any of the following circumstances, the medical
institution shall not be subject to compensatory liability: 1) The patient or
his close relatives fail to cooperate with the medical institution for the pur-
poses of diagnosis and medical treatment in accordance with the applicable
standards regarding diagnosis and medical treatment; 2) If medical person-
nel act reasonably in diagnosing and treating in an emergency such as sav-
ing a patient on the verge of death; 3) Because of the limitations of the state
of medical treatment ‘then and there’ (at the relevant time and place), it is
impossible to diagnose and cure the patient’s condition. In the circum-
stances of item 1 of the preceding paragraph, if the medical institution or its
medical personnel is also at fault, the medical institution shall be subject to
corresponding compensatory liability.’

Items 1 through 3 are defences to medical malpractice. Item 1 means that
the fault of the victim (and/or his or her family) is a cause of the harm; items 2
and 3 clarify that the medical institution is free from fault because of ‘the state
of the medical treatment then and there’ defined in art 57. Since for blood trans-
fusions non-fault liability applies, the medical institution, even though not at
fault, is not exempted from liability. Therefore, items 2 and 3 are not applicable
in blood transfusion cases. Because the basis of compensation is substandard
blood, which cannot possibly be caused by the patient or his or her relatives’
failure to cooperate with the medical institution, item 1 is also inapplicable.

6. X’s liability to A
a) Contractual liability

Due to the characteristics of the current systems of medical care and blood col-
lection and supply in China, the hospital-patient relationship and blood sup-
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