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Preface

Coping with the normal length, regular intricacy, and fair efficacy of 
the European Union negotiation rounds and with the complex conditions 
of today’s international negotiation is fascinating work. This is the 
message launched by Francesco Marchi in this book. His accurate study 
of the not remote experience of the European Convention for giving a 
Constitution to Europe offers many lessons to the people concerned with 
European integration and with the study and practice of international 
negotiation. The practitioners and scientists of negotiation theory have 
many cases at hand in this book for checking their outlook about what 
was contemplated as an art and a technique mastered only by long-time 
experienced diplomats, and has turned into a matter of study and an object 
of scientific, collective and transferable knowledge.

Too early and fast forgotten by the policy-makers, the men in the street 
and also the Europeanists, the Convention that delivered the European 
constitution ill-fated treaty has been left to the care of the people writing 
the history of the ever-erratic process of the European integration. This 
sort of a destiny overshadows the relevance of that endeavor! It merits 
being the object of the greatest consideration of the Europeans concerned 
with today’s res publica. This is true in current crisis time as ever. Still 
more, the Convention stands as excellent case of what international 
negotiation is in the post-modern era we live in. In fact, the book tackles 
two important objects, that unique event of contemporary European 
history the European Convention has been, and the conduct of the state 
governments that are involved in a complex negotiation settings. The 
Author’s remarkable knowledge, empirical and theoretical, of the crucial 
aspects of the European integration process is key to represent and also 
understand the environment of the negotiation and to make that negotiation 
a case for the empirical study of contemporary public diplomacy.

The prominent aspect of the book concerns the issue of how 
complex international negotiation may change the behavior of the state 
governments. To deal with this issue, Francesco Marchi reviews the 
relevant literature and develops his own theoretical and methodological 
tools for analysis. He opts for the multiple-theory approach because 
different theories are necessary to explain different pieces and contexts 
of negotiation. Consistently with his preference, he creates a matrix of 
negotiation behavior types, and checks what type better explains the 
negotiation behavior of the European governments in the Convention. 
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The empirical analysis, based on the process tracing approach, achieves 
the expected results. The reader is prized with the knowledge of what 
explains the behavior of the state governments in complex international 
negotiations.

The interconnected world of states and non-state actors we live in today 
has great need of good knowledge about negotiation. It is comfortable, 
then, to see that the negotiation literature is growing today and is ready to 
give advice to those who have the task of dealing with traditional and new 
issues on the agenda of the contemporary world.

Fulvio Attinà
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Chapter I 

Introduction

This book is about the origins and functioning of the Convention on 
the Future of Europe that took place between February 2002 and July 
2003. More specifically, it looks at how this new institutional context 
of negotiation has influenced the behaviour of the Member States’ 
governments. Since its foundation in the 1950s, the EU has incrementally 
evolved from an intergovernmental organisation to a supranational polity 
with a quasi-constitutional order. Its constant geographical expansion 
and the growing number of policy areas of competence brought to 
the fore of the EU political debate issues of constitutional character 
that were negotiated during the Amsterdam (1996) and Nice (2000) 
intergovernmental conferences (IGCs). However the two conferences 
failed to propose the reforms needed and the list of “leftovers” generated 
a long decade of continuous constitutional changes1. The Nice IGC was 
the turning point showing the limits of this method of treaty reform, 
criticised for the inflexibility of Member States governments’ positions, 
the lack of transparency and the marginal involvement of institutions like 
the European Parliament, the European Commission and the national 
Parliaments.

Despite the reticence of the some governments2, the Laeken European 
Council3, through a decision-making technology transfer, decided 
to convoke the Convention on the Future of Europe with the aim of 
proposing a comprehensive reform of the European Union Treaties. 
The new body was modelled on the previous Convention that drafted  
the Charter of Fundamental Rights of the European Union in 1999-
20004. The main features of this body were: the inclusive membership 
that gathered European institutions, European Parliament, National 
Parliaments and National governments representatives; the absence 

1	 De Witte, B. (2001). “The Nice Declaration: Time for a Constitutional Treaty of the 
European Union?”, International Spectator, Vol. 3, pp. 21-30.

2	 Magnette, P. (2004). “La Convention Européenne: argumenter et négocier dans 
une assemblée constituante multinationale”, Revue Française de Science Politique, 
Vol. 54(1), pp. 5-42.

3	 Laeken European Council Presidency Conclusions, 14-15 December 2001 (SN 
300/1/01 REV 1).

4	 See the text of the Charter of Fundamanetal Rights of the European Union (2000/c 
364/01) in Official Journal of European Communities, 2000/c 364/01.
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of voting procedure, replaced by the use of interactive consensus; and 
the full publicity of all documents and working sessions5. For the first 
time, the governments, acknowledging the quasi failure of Nice, agreed 
to share their power to define the fundamental rules with other actors6. 
The Convention on the Future of Europe7, chaired by Valery Giscard 
d’Estaing, started its work in February 2002 and after eighteen months 
of work, managed to reach a consensus on a single text: the Draft Treaty 
establishing a Constitution for Europe. However, the Member States’ 
Governments regained their decisional power autonomy because the 
Draft Treaty issued by the Convention had to be approved by a classic 
intergovernmental conference that was to take place in 2004.

The research question and the theoretical divide
The European Convention is an example of the EU ability to invent 

new form of governance structures that uneasily fit into national 
conceptual categories. Because of its hybrid nature, it cannot be easily 
defined as a real constitutional assembly nor as a preparatory working 
group aimed at preparing the Intergovernmental Conference8. The book 
has a threefold line of inquiry: first, understanding why and how the 
Members States’ governments decided to share their constituent and 
reform treaty power with other actors; second, understanding how this 
new context of negotiation might have affected governmental actors 
behaviour and strategies; third, discovering to what extent the new method 
of treaty reform was an effective remedy for lowest common denominator 
outcomes. The research concentrates the attention only on the Member 
States’ governmental actors because of two important reasons: historically 
the treaty reform process has always been their exclusive domain of 
competence throughout the last fifty years of existence of the EU; and 
secondly, they have always had a cardinal role during the ratification 
process of all EU treaties.

The European Convention was an international constitutional 
negotiation, multilateral, multi-issue and involving a large set of actors. 

5	 See Tampere European Council Presidency Conclusions, 15-16 October 1999, 
Tampere. 

6	 Dehousse, R. and F. Deloche-Gaudez (2005). “The making of a transnational 
Constitution: an institutionalist perspective on the European Convention”, Cahiers 
européens du Centre d’études européennes, No. 1/2005.

7	 The Convention on the Future of Europe will be named throughtout the text European 
Convention.

8	 Reh, C. and B. Scholl (2005). “The Convention on the Future of Europe: Extended 
Working Group or Constitutional Assembly?”, Research Papers in Law 4/2005, 
Brugge: College of Europe.
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Such kind of complex negotiations are still scarcely conceptualised 
because of the difficulties of finding the relevant variables to be taken 
into consideration9.

The European Convention has generated a lively academic debate 
about the process of domestic preference formation of Member States, 
how they negotiate and reformulate their initial preferences in light 
of finding an agreement, and about the deliberative democracy and 
constitutional design of the EU10.

The theoretical divide when studying the European Convention 
echoes a wider debate that is taking place also in political science and 
negotiation analysis between approaches adopting a strategic-choice and 
instrumental actor perspective of analysis and those based on cognitive 
and social processes or ideas11. The disagreement is often on few key 
questions like how do state actors form and change their preferences. 
Are those preferences exogenous or endogenous to the negotiating 
context? Is there any relevant role for institutions, norms and culture? 
Are governments rational and unitary or fragmented actors? Is there any 
relevant role for supranational institutions in treaty reform negotiations? 
Are cognitive processes such as learning, persuasion, deliberation relevant 
in shaping preferences? Which are the scope conditions that might favour 
the emergence of such processes?

In our case, the rationalist oriented approaches show the marginal role 
played by the institutional context of negotiation and the supranational 

9	 For a discussion on the necessity to conceptualize multilateral negotiation and on the 
lack of a systematic analysis of the EU cases of negotiations see Meerts, P.W. and 
F. Cede (2004) Negotiating European Union. Houndmills: Basingstoke Hampshire; 
Hopmann, P. T. (1996). The negotiation process and the resolution of international 
conflicts. Columbia: University of South Carolina Press; Zartman, W. and J. Z. Rubin 
(eds.), (2002). Power and Negotiations. Ann Arbor: The University of Michigan Press.

10	 Reh, C. (2008). “The Convention on the Future of Europe and the development of 
integration theory: a lasting imprint?”, Journal of European Public Policy, Vol. 15(5) 
August 2008, pp. 781-794.

11	 Some of the articles that were at the origin of this debate are: Risse, T., C. Ulbert, et al. 
(2004). “Arguing and bargaining in Multilateral negotiations”, Conference Report on 
“Empirical approaches to deliberative politics”, 21-22 May 2004, EUI Swiss Chair, 
EUI, Florence; Checkel J. and A. Moravcsik (2001). “A Constructivist Research 
Program in EU Studies?” (Forum Debate), European Union Politics, Vol. 2, pp. 219-
249; Jupille, J., J. A. Caporaso, et al. (2003). “Introduction: Integrating Institutions 
Rationalism, Constructivism, And The Study Of The European Union”, Comparative 
Political Studies, Vol. 36(1/2), pp. 7-40; Pollack M. A. (2006). “Rational Choice and 
EU Politics”, ARENA Working Paper Series No. 12/2006, Oslo: ARENA; Muller, H. 
(2004). “Arguing, bargaining and all that: communicative action, rationalist theory 
and the logic of appropriateness in international relations”, European Journal of 
International Relations, Vol. 10(3), pp. 395-435.
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institutions because largest Member States dominated this kind of 
decision-making processes12. Therefore the European Convention, despite 
its participative and open structure, reproduced to a great extent the old 
intergovernmental logic of action and bargaining13. The persistence of 
national interests relies as the major explaining factor of the governmental 
actors’ behaviour and of the final outcome14.

Neo-institutionalist approaches emphasise how rational governmental 
actors were confronted with limitations imposed by the context in which 
they did negotiate. They highlight for example the importance of the 
leadership and agenda setting power of Valery Giscard D’Estaing15, but 
also the pertinence of Member States size in shaping the negotiations 
dynamics16. Historical-institutionalist approaches, demonstrate how the 
Member States did not have fixed preference and strategies that on the 
contrary were endogenous to the negotiating context17 and driven by past 
institutional choices18 or even influenced by their domestic structures19. 
More constructivist or discursive oriented approaches demonstrate 
that a densely institutionalised setting of negotiation at the European 
Convention provided actors with a common life-world that facilitated the 
process of arguing20. They show how the exposure of governmental actors 

12	 Moravcsik, A. (1999). “A new statecraft? Supranational entrepreneurs and international 
cooperation”, International Organization, Vol. 53(2), Spring 1999, pp. 267-306.

13	 Moravcsik, A. (2005). “The european constitutional compromise and the legacy of 
neo-functionalism”, Journal of European Public Policy, Vol. 12(2), pp. 1-37.

14	 Moravcsik, A. (1999). Op. cit. 
15	 Tsebelis, G. (2006). “Agenda setting in the EU Constitution: from the Giscard plan 

to the pros ratification”, in Konig, T. and S. Hug (eds.), Policy-making processes 
and the European constituion: a comparative study of Member States and Accession 
Countries. London: Routledge.

16	 Magnette, P. and K. Nicolaidis (2004). “Coping with the Lilliput syndrome. Large vs. 
Small Member States in the European Convention”, Politique Européenne, Vol. 13, 
pp.  69-95; Leuffen D. and S. Luitwieler (2006). “Domesticated Wolves? Length of 
Membership, State Size and Preferences at the European Convention”, in Holzhacker R. 
and M. Haverland (eds.), European research reloaded: cooperation and europeanized 
states integration among europeanized states. Netherlands: Springer. 

17	 Dimitrakopoulos, D. and Kassim, H. (2004). “Deciding the future of the European 
Union: preference formation and treaty reform”, Comparative European Politics, 
Vol. 2, pp. 241-260.

18	 Jabko, N. (2004). “The importance of being nice: an institutionalist analysis of 
French preference on the future of Europe”, Comparative European Politics, Vol. 2, 
pp. 282-301.

19	 Closa, C. (2004). “The Formation of Domestic Preferences on the EU Constitution in 
Spain”, Comparative European Politics, Vol. 2, pp. 320-338. 

20	 Risse, T. and Kleine M. (2010). “Deliberation in negotiations”, Journal of European 
Public Policy, Vol. 17(5), pp. 708-726. 
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to new ideas and information generated a learning process leading to the 
re-conceptualization of their self-interest21.

Research methodology and sources
Taking stock of such a plurality of approaches, this research has the aim 

of finding a way to reconcile such a theoretical divide. The book adopts 
a multi-theory framework for promoting the integration of rationalist and 
constructivist approaches in which each theory is considered to explain 
some sub-set of empirical reality22. Theories might also be complementary 
in a temporal sense when they best explain different sequential phases 
in process of international co-operation and negotiation23. In addition to 
that, the research makes an attempt to bring into the picture also concepts 
of negotiation analysis and conflict management24 that might enrich the 
number of tools available to answer our research questions.

The first step to reconcile the divergent theoretical approaches can 
be taken through the empirical observation of the European Convention. 
Despite the institutional stability of the context of negotiation (rules of 
procedure, institutional arrangements and structures of the assembly), 
the Member States’ governments manifested significant changes in 
their negotiation behaviour and strategies. If during the first phase of 
the European Convention they were rather open to new ideas and were 
keen to listen to the opinions expressed by supranational and national 
parliaments’ representatives, during the last phase the governments’ 
representatives held the centre stage of negotiations and resorted to tough 
bargaining25.

This exponential variation shows that the interests of rational 
governmental actors or the institutional context of negotiation alone 

21	 Goler, D. (2003). “Between deliberation and bargaining: The influence of the 
institutional setting of the Convention on the mode of interaction”, Paper presented 
at the CIDEL Conference “Deliberative constitutional politics in the EU, Albarracin, 
Zaragoza, September 2003; See also Eriksen E. O. and J. E. Fossum (eds.), (2000). 
Democracy in the European Union: integration through deliberation?, London: 
Routledge.

22	 Jupille, J., Caporaso, J.  A. et  al. (2003). “Introduction: Integrating Institutions 
Rationalism, Constructivism, And The Study Of The European Union”, Comparative 
Political Studies, Vol. 36(1/2), pp. 7-40.

23	 Tallberg, J. (2010). “Explaining the institutional foundations of European Union 
negotiations”, Journal of European Public Policy, Vol. 17(5), pp. 633-647.

24	 Zartman, I.W. (2002) “What I want to know about negotiations”, International 
Negotiations, Vol. 7, pp. 5-15.

25	 Magnette, P. and K. Nicolaidis (2004). “The European Convention: bargaining in the 
shadow of rhetoric”, West European Politics Vol. 27, pp. 381-404.
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cannot carry the entire explanatory workload26. Building on the analytical 
framework of Lowi27, Cox28 and Pollack29, the research hypothesise that 
the characteristics and properties of the policy issues over which the EU 
Member States negotiate and the way those issues are linked together 
influence their behaviours30.

Dividing the policy issues negotiated during the European Convention 
into four categories (constitutional, boundary, distributive and regulative 
issues), the research compare the negotiations of two policy issues 
showing the greatest difference in their properties: first, the reform of the 
institutional architecture, that was of constitutional nature, characterised 
by high stakes in terms of power and that could generate a highly 
competitive bargaining behaviour because of its zero-sum game nature; 
and second, the simplification of the legal framework of the EU, that could 
generate a high degree of cooperation and problem-solving behaviour 
during the negotiations because of its technical and positive game nature.

In order to go beyond the well-known dichotomy between integrative 
and distributive negotiation31 or bargaining and problem-solving32, it 
seems necessary to take into consideration two other dimensions that play 
a key role in the EU multilateral context of negotiation: the creativity, 
that is to say the capacity of the actors to depart from the status quo with 
the view of achieving an innovative solution; and the justification criteria 
on the basis of which the solutions are negotiated. The first factor helps 
understanding the challenges of a decision-making system in which 
complex rules (unanimity, QMV or consensus) give to the status quo a 
strong force of attraction33. The second factor helps understanding the 

26	 Panke, D. (2006). “More Arguing Than Bargaining? The Institutional Designs of 
the European Convention and Intergovernmental Conferences Compared”, Revue 
d’intégration européenne, Vol. 28(4), pp. 357-379.

27	 Lowi, T. J. (1972). “Four system of policy, politics, and choice”, Public Administration 
Review, Vol. 32(4) pp. 298-310.

28	 Cox, R. W. and H. K. Jacobsen (1973). “The Anatomy of Influence – Decision Making 
in International Organizations”, London: Yale University Press, pp. 1-36. 

29	 Pollack, M. A. (1994). “Creeping Competence: The Expanding Agenda of the 
European Community”, Journal of Public Policy, Vol. 14(2), pp. 95-145.

30	 McKibben, H. E. (2010). “Issue characteristics, issue linkage, and states’ choice of 
bargaining strategies in the European Union”, Journal of European Public Policy, 
Vol. 17, pp. 694-707.

31	 Walton, R. and R. McKersie (1965). “A Behavioral Theory of Labor Negotiations”, 
New York: McGraw-Hill.

32	 Hopmann, P.T. (1995). “Two Paradigms of Negotiation: Bargaining and Problem 
Solving”, Annals of the American Academy of Political and Social Science, Vol. 542, 
pp. 24-47.

33	 Scharpf, F. (1988). “The Joint-decision Trap: Lessons from German Federalism and 
European Integration”, in Public Administration, Vol. 66, pp. 239-278.
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structural difficulty of finding common and shared justification criteria 
that allow for integrative outcomes in the EU.

Negotiation Behaviour Ideal-Types

The two additional dimensions allow building four ideal-types to 
explain additional nuances of the classic tension between cooperative and 
competitive negotiation behaviour. These four are: Positional bargaining 
in which actors defend the status quo through power resources such as 
a veto threats; Creative bargaining in which actors move towards an 
innovative solution justified on the basis of power arguments; Positional 
arguing34 in which actors defend the status quo because of diverging 
policy paradigms or rational arguments; and Transformative problem-
solving in which actors arrive at an innovative solution on the basis of 
shared rational arguments that generate a shift in their preferences and 
thus allow for departing from the status quo.

This new matrix of negotiation behaviour allows checking how 
the properties of the two policy issues under exam (the reform of the 
institutional architecture and the simplification of the legal framework) 
were driving the Member States governments’ negotiation behaviour 
towards any of the four ideal-types.

34	 Olekalns and P. L. Smith (1999). “Social Value Orientations and Strategy Choices 
in Competitive Negotiations”, Personality and Social Psychology Bulletin, Vol.  25, 
pp. 657-668.
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In line with process-tracing35 methodology and following Zartman’s36 
recommendations, the analysis will adopt a sequential approach by 
identifying the variation of the negotiation behaviour during the different 
phases37 of the European Convention that lasted nearly 18 months.

The European Convention was fully transparent and all the documents 
were public and available on a web site that was constantly updated. Given 
the difficulty of having direct access to the governmental representatives, 
and given the quantity and reliability of the primary sources available, 
we opted to rely almost entirely on the analysis of the official documents 
of the European Convention, included the VERBATIM of the plenary 
sessions. Such a choice was also adopted for the historical analysis of 
the previous EU constitutional experiments in which we preferred to 
use official documents from public archives and libraries other than 
secondary literature. As a result we carried out a very limited number 
of semi-structured interviews with key actors from the Member States 
governments’ representatives, the Praesidium, the national and European 
parliaments’ representatives.

The structure of the book
Chapter I discusses in depth the existing academic literature on 

the European Convention and links it to the current theoretical debate 
about the European integration process. Taking stock of the different 
approaches and their underlying assumptions, it develops a multitheory 
framework with the aim of reconciling these divergences. This chapter 
presents the new analytical framework and the development of a four 
ideal-types matrix of negotiation behaviour that goes beyond the classic 
divide between cooperation and competition.

Chapter II compares in an historical perspective the different EU 
constitutional episodes in order to understand the structural context of 
negotiation of the European Convention. The diachronic approach allows 
demonstrating the impact of previous rounds of treaty reform, the influence 
of past decisions and also the role of ideas in shaping the Member States 

35	 Bennett, A. (2010). “Process Tracing and Causal Inference”, in Henry E. Brady and 
David Collier (eds.), RethinkingSocial Inquiry: Diverse Tools, Shared Standards, 
2nd ed., Lanham: MD. Rowman and Littlefield, pp. 207-219.

36	 Zartman, I. W. (1991). “The Structure of Negotiation”, in Victor A. Kremenyuk (ed.), 
International Negotiation: Analysis, Approaches, Issues, San Francisco: Jossey-Bass 
Publishers, pp. 65-77.

37	 Dupont, C. (1994). “La négociation: conduite, théorie, applications”, Paris: Dalloz 
(4e  edition); Dupont, C. and G. Faure (2002). “The Negotiation Process”, in Victor 
A. Kremenyuk (ed.), International Negotiation: Analysis, Approaches, Issues, 2nd ed., 
San Francisco: Jossey-Bass Publishers, pp. 39-63. 
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governments’ choice to convoke the European Convention on the Future 
of Europe.

Chapter III focuses on the features of the context of negotiation 
represented by the set of organisational and institutional rules of the 
European Convention. By studying its sociological composition and 
membership (age, education, professional qualification, institutional 
affiliation, party affiliation and expertise on EU Affairs), it identifies 
the major cleavages and demonstrate the importance of institutional 
constraints in determining the range of actions available to its members.

Chapter IV analyses the rule of consensus and the characteristic of the 
European Convention mandate. The focus is on the vertical differentiation 
by examining the role of the President, the Presidium, the Secretariat and 
their relationship with the plenary assembly. Then this chapter explores 
the negotiation sequence and the agenda-setting dynamics of the three 
distinct working phases of proposal, working groups and amendment of 
the draft text.

Chapter V and Chapter VI undertake the empirical test of the 
hypothesis according to which the different properties of the policy 
issues under negotiation affects the negotiation behaviour of the Member 
States’ governmental actors. Chapter V analyses the negotiations 
about the simplification of the EU legal framework. It shows how the 
highly technical nature of the issue and the legal expertise played an 
important role in generating a situation of transformational bargaining in 
which innovative solutions were justified on the basis of shared rational 
arguments. Chapter VI focuses on the negotiations about the reform of 
the EU institutional architecture. It demonstrates how this policy issue, 
because of its a zero-sum game nature, generated a positional bargaining 
dynamic in which powerful governmental actors were able to defend the 
status quo on the basis of power considerations.

Taking stock of the previous parts, Chapter VII presents the conclusion 
of the research showing the utility of using several theories for explaining 
different items and different phases of a complex negotiation process such 
as the European Convention. By reconciling the divergent theoretical 
approaches of political science, it presents possible avenues for further 
empirical work to be undertaken for the study of European Union process of 
integration. It also argues about the advantages of using a cross-disciplinary 
approach by including concepts from negotiation analysis as an additional 
tool for researchers in social sciences.
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Chapter II 

Governmental actors’ preferences and  
negotiation behaviour at the Convention

The theoretical debate and the search for a toolbox

Before 2002 the constitutional negotiations in the European Union 
have always taken place in IGCs under the unanimity rule and in a secret 
intergovernmental environment. On the contrary, the European Convention 
was a unique experiment characterised by a substantially different 
organisational and institutional setting involving a multiplicity of actors 
ranging from Member States’ governments’ representatives to MEPs, 
national parliamentarians and some representatives from the European 
Commission. The method was also characterised by a high degree of 
openness that consisted of the full1 publicity of the working sessions and 
the full accessibility of all the documents produced by the body.

The European Convention has attracted very broad political attention 
and has also generated a very lively academic debate about European 
integration. Scholars have used this new institutional experiment to refine 
our theoretical understanding of the European integration process in three 
main areas: the process of domestic preference formation of Member 
States; the international negotiations; the deliberative democracy and 
constitutional design2. From the beginning of the European Convention 
experiment there was a proliferation of academic contributions that can be 
regrouped into three categories according to their perspective of analysis3.

First, several scholars beyond the confines of legal and constitutional 
theory began to debate the substance and content of a ‘European 
Constitution’ to explore the European constitutionalism conceptually4, or 

1	 The emphasis refers to the fact that many of the working groups’ meeting were taking 
place in the Council’s Justus Lipsius building in which people are normally not 
allowed to enter. This has in practice changed indirectly those meetings into closed 
door working sessions. 

2	 Reh, C. (2008). “The Convention on the Future of Europe and the development of 
integration theory: a lasting imprint?”, Journal of European Public Policy, Vol. 15(5) 
August 2008, pp. 781-794.

3	 Ibid.
4	 Bellamy, R., Schönlau, J., Dobson, L. and A. Føllesdal (eds.), (2004). “The good, 

the bad and the ugly: the need for constitutional compromise and the drafting of the 
European Constitution”, in Dobson, L. and A. Føllesdal (eds.), Political Theory and 
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to focus more on the process of constitutionalisation of the EU5. A second 
relevant strand was a plethora of descriptive analytical studies that looked 
at the different actors6 or the outcome7 of the European Convention. In 
addition to that, there was also a series of detailed recits from insiders’ 
perspectives8 or European Convention members that punctually described, 
with interesting details, their personal visions of the working at the 
European Convention9. Third, numerous political scientists and theorists 
have systematically analyzed the European Convention as a novel forum for 
collective decision-making in Europe. Within this last part of the literature 
corpus we can identify three sub strands of literature differentiated by the 
topics to which they pay attention, whether be it the process of domestic 
preference formation of Member States, the international negotiations or 
the deliberative democracy and constitutional design.

We will start by presenting and discussing this third large body of 
literature and the three subgroups that concern our main research question: 
how states form their preference and how they negotiate and reformulate 
their initial preferences in light of finding an agreement10. Interestingly, 
the theoretical dividing line that has characterised the studies about 
the European Convention process correspond to a greater extent to the  
contrasting analytical approaches existing in political science and that 

the European Constitution, New York: Routledge, pp.  56-74; Castiglione D. et  al. 
(2007). “Constitutional Politics in the European Union: The Convention Moment and 
its Aftermath”, Basingstoke: Palgrave Macmillan.

5	 Rittberger, B. and F. Schimmelfennig (eds.), (2007). “The Constitutionalization of the 
European Union”, London and New York: Routledge; Christiansen, T. and C. Reh 
(2009). Constitutionalizing the European Union, Basingstoke: Palgrave Macmillan.

6	 Dimitrakopoulos, D. and H. Kassim (2005). “Inside the European Commission: 
preference formation and the Convention on the Future of Europe”, Comparative 
European Politics 3: 2, pp.  180-203; Costa, O. (2004). “La contribution de la 
composante ‘Parlement européen’ à la Convention européenne”, Politique européenne, 
No. 13, printemps 2004, pp. 21-41; König, T. and S. Hug (eds.), (2006). Policy-making 
Processes and the European Constitution: A Comparative Study of Member States and 
Accession Countries. London and New York: Routledge, pp. 260-278.

7	 De Poincins, E. (2003). “La Convention: Vers une Constitution européenne – Texte 
commenté du projet de traité constitutionnel établi par la Convention européenne”. 
Paris: 10/18; Deloche-Gaudez, F. (2005). La Constitution européenne  : que faut-il 
savoir ?. Paris: Presses de Sciences Po.

8	 Norman, P. (2003). The Accidental Constitution. The Story of the European Convention. 
Brussels: Eurocomment; Dauvergne, A. (2004). L’Europe en otage : histoire secrète de 
la Convention. Paris: Saint-Simon.

9	 Duhamel, O. (2003). Pour l’Europe. Paris: Seuil; Lamassoure, A. (2004). Histoire 
secrète de la Convention européenne. Paris: Albin Michel, Fondation Robert Schuman; 
Stuart G. (2003). The Making of Europe’s Constitution. London: Fabien Society.

10	 Zartman, I.W. (2002). “What I want to know about negotiations”, International 
Negotiations, Vol. 7, pp. 5-15.
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are also present in negotiation analysis and international relations. 
Our effort will be that of regrouping and organising the contributions 
according to their object of analysis, their theoretical background and 
basic assumptions. Such an operation will follow to a certain extent 
the dividing lines proposed in the one of the most comprehensive and 
updated accounts of the existing theories of European integration by 
S. Saurugger11.

The rationalist-constructivist debate
The theoretical approaches explaining the processes of negotiation and 

preference formation in the EU and more generally, in political science, 
show differences, sometime very pronounced, mainly based on the primary 
set of assumptions and the set of hypotheses that follows. At first sight it 
would be reasonable to believe that the most prominent cleavage would be 
that between intergovernmentalists12 and neo-functionalists13. In fact during 
the 1960s and 1970s, the primary differences between the two bodies of 
theory were substantive, focusing primarily on the relative importance of 
various actors (national governments Vs. supranational and sub-national 
actors) and on the presence or absence of a self-sustaining integration 
process. Since the 1990s the debate has been mainly between rationalist 
oriented and constructivists approaches, though with many nuances. The 
divide reflects a wider debate also taking place in international relations 
and negotiation analysis between approaches adopting a strategic-choice 
and instrumental actor perspective of analysis and those favouring instead 
a perspective based on cognitive and social processes14. Constructivism 
and rationalism are based on fundamentally different philosophical 

11	 Saurugger, S. (2010). Théories et concepts de l’intégration européenne. Paris: Presses 
de Sciences Po.

12	 Hoffmann, S. (1982). “Reflections on the Nation State in Western Europe Today”, 
Journal of Common Market Studies, Vol.  21, pp.  21-37; Hoffmann, S. (1966). 
“Obstinate or Obsolete? The Fate of the Nation-State and the Case of Western 
Europe”, Daedalus, No. 95, pp. 862-915.

13	 Haas, E. B. (1968). The Uniting of Europe: Political, Social and Economic Forces 
1950-1957, 2nd edition. Stanford: Stanford University Press; Haas, E.B. (1975). “The 
Obsolescence of Regional Integration Theory”, Research Series, No. 25, Institute of 
International Studies, Berkeley: University of California.

14	 Some of the articles that were at the origin of this debate are: Risse, T., C. Ulbert, 
et  al. (2004). “Arguing and bargaining in Multilateral negotiations”, in Conference 
Report on “Empirical approaches to deliberative politics”, 21-22 May 2004, EUI 
Swiss Chair, EUI, Florence; Checkel, J. and A. Moravcsik (2001). “A Constructivist 
Research Program in EU Studies?” (Forum Debate) in European Union Politics, 
Vol. 2, pp. 219-249; Jupille, J., J. A. Caporaso, et al. (2003). “Introduction: Integrating 
Institutions, Rationalism, Constructivism, And The Study Of The European Union”, 
Comparative Political Studies, Vol. 36(1/2), pp. 7-40; 
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positions about what the social reality is made up of (ontology) and how 
we, as social scientists, can know something about it (epistemology). The 
disagreement is often on a few key questions such as how do state actors 
form and change their preferences. Are those preferences exogenous 
or endogenous to the negotiating context? Is there any relevant role for 
institutions, norms and culture? Are governments rational and unitary or 
fragmented actors? Is there any relevant role for supranational institutions 
in treaty reform negotiations? Are cognitive processes such as learning, 
persuasion, and deliberation relevant in shaping preferences? Which are 
the scope conditions that might favour the emergence of such processes?

Rationalism postulates the actors’ behaviour as fully rational. When 
faced with several courses of action, people usually do what they believe 
is likely to have the best overall outcome15. They choose from the range 
of available options that best serve their ends and develop strategies 
considering the possible consequences of their actions. March and Olsen16 
describe this behaviour as being driven by the logic of consequentiality 
attached to actors’ behaviour. The rationalist explanation of strategic 
action implies that actors have individualist properties and a natural 
tendency to maximise their utility and interests through purposive 
behaviour. Preference, information and beliefs about the causal 
connections between actions and outcome are given as fixed. Beliefs 
and strategy options are determined by perceptions of the institutional 
constraints and opportunities as well as other actors’ preferences and 
behaviour. Rationalism sees negotiation structures as constraining 
actors’ behaviour and hence ultimately exerting causal effects on 
decisional outcome. The EU negotiations are, for rationalists, conceived 
as social interactions between self-interested actors (governments) with 
conflicting interests, acting strategically in order to obtain predetermined 
desired goals. Fundamental to the rationalist framework, preferences are 
exogenous to the institutional setting of negotiation that does not have 
influence on preference change and self-interests re-conceptualization. 
Norms and ideas, although present in the negotiating environment, are 
considered to be epiphenomenal and with a scarce causal impact.

At the opposite, constructivist oriented approaches take into 
consideration the social character of the states’ interactions arguing that 
actors’ identities, social roles and preferences are endogenous to this 
negotiating environment17. The behaviour of states is shaped not only 

15	 Elster, J. (1986). Rational Choice. New York: New York University Press.
16	 March, J. G. and J. P. Olsen (1998). “The Institutional Dynamics of International 

Political Orders”, International Organization, Vol. 52(4), pp. 943-969.
17	 Finnemore, M. and S. Kathryn (1998). “International Norm Dynamics and Political 

Change”, International Organization, Vol.  52(4), pp.  887-917; Christiansen T.,  


