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Chapter 1: Introduction

I Subject matter

This book investigates the guiding cases system (¥§ 5122151 or 5 522 f71)
of the Chinese Supreme People’s Court (hereafter referred to as the SPC).
Formally established by the SPC in 2010, this system is intended to unify the
application of law in judicial practice by providing guidance to lower courts
when adjudicating similar cases.! The SPC has avoided the term “precedent”
(Je15 or H|l), as Chinese scholars associate the term “precedent” with
case law or “judge-made law” of common law systems.? As a result, the SPC
adopted the concept of “guiding cases” or “case guidance” (£ 45 ) in
order to avoid the misunderstanding of implementing a feature of common
law systems.? The SPC selects guiding cases and requires lower courts of all
levels to recommend cases with a “guiding meaning” through the relevant
next higher levels of courts. Thus, provincial high courts and the SPC trial
divisions (B # V55 L), such as the First Civil Division (558 #|55—jE),
have the authority to recommend cases directly to the SPC Case Guidance
Office (R85 71/A=).4 Between 2011 and the end of 2021, the SPC issued
a total of 178 guiding cases.

In general, the SPC is more than just the highest court in China. It
has a broad range of authority, which includes adjudicative, legislative,
and administrative competence. Aside from serving as a trial organ for

1 Article 1, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (= A RVERTE K T 2 618 5 TAERHLE St 4
Iy, ¥ (2015) 130 ), 27 April 2015; Provisions of the Supreme People's Court on
Case Guidance (F = A RVERE X TRHEIES TIEMME, EL (2010) 515),15
November 2010.

2 Liu Zuoxiang (XI{E#H), Recent Developments in China's Case Guidance System and
its Problems (' [E 22 {7 75 5 il P& 1 o it JB S [P R0), Oriental Law (7R J71%%),
2015, No. 3, p. 40; Jiang Huiling (L), Several Specific Issues on Establishing
Case Guidance System in China (8 3. 22 8 5 E R L1 B4R A1), Journal of Law
Application (Y% ), 2004, No. 5, p. 10.

3 ibid.

4 Article 4, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (5= ARVARE T Z 4515 5 AR E STt 2,
% (2015) 130 5), 27 April 2015.
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Chapter 1: Introduction

final appeals as stipulated in Article 130 under the 1982 Constitution, the
SPC releases judicial interpretations, participates in legislative activities and
administers the entire court system.> After the introduction of guiding cases,
some would suggest that the SPC impacts lower courts in three ways, namely
with regard to issuing judicial interpretations to supplement legislation,
giving instructions to lower courts with the help of judicial documents, and
using cases to guide lower courts.® In addition, some point out that the SPC
is more than just an adjudicator of final appeals, but, more importantly, with
its power to issue judicial interpretations, the SPC serves as a public policy
maker.” Thus it is reasonable to argue that the SPC’s influence on lower
courts is all-encompassing. It is exercised not just through adjudications, but
also through other channels. In 2018, the Court Organisation Law officially
confirmed the SPC’s authority to issue guiding cases.® Consequently, it is
questionable whether the competence of the SPC to adopt guiding cases falls
within one of these categories or constitutes a new category.

Obviously, publishing guiding cases does not belong to the adjudicative
competence or trial power of the SPC. Adjudications of the SPC do not
become guiding cases unless those adjudications go through several rounds
of review and receive approval from the SPC adjudication committee. The
SPC considers the issuance of guiding cases as a form of supervision over the
trial work of lower courts.” Nevertheless, this argument cannot provide much
information, as the SPC basically classifies all its measures as supervision

5 Finder, Susan, The Supreme People’s Court of the People’s Republic of China, Journal
of Chinese Law, 1993, Vol. 7, No. 2, p. 223; Peerenboom, Randall, China’s Long March
toward Rule of Law, Cambridge University Press, 2002, p. 283.

6 Peng Ning (2T"), Reflections on the Judicial Governance Models of the Supreme
People's Court (Fr=y A RIERE FETAEEI 2 &8, Studies in Law and Business (¥
FIH37), 2019, No. 1, pp. 55-58.

7 FuYulin (fHAFHK), On the Functions of the Supreme Court (=1 EFEIIHARE), Peking
University Law Journal (F M%22), 2003, No. 3, p. 605; Hou Meng (#&4#), China
Supreme People's Court Study: From the Perspective of the Impact of Justice (-1
B A RVEBEWFFT: PARRERT I 7130 ), Law Press China (A HIRH), 2007, p.
173; Zhang, Taisu, The Pragmatic Court: Reinterpreting the Supreme People’s Court of
China, Columbia Journal of Asian Law, Vol. 25, No. 1, 2012, p 1; Ip, Eric C., The Supreme
People’s Court and the Political Ecomony of Judicial Empowerment in Contemporary
China, Columbia Journal of Asian Law, Vol. 24, No. 2, 2011, p. 367.

8 Article 37, People’s Court Organisation Law (e N R IFIE A RIERBEHRE), 26
October 2018.

9 Article 7, Opinion of the Supreme People’s Court of Implementation of the Spirit of the
National Political and Legal Work Teleconference (A ARIEFE R TIRA T 7% 52
EBOE TIER MRS BOE MR, 4 (2009) 59 5), 25 December 2009.
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I Subject matter

over the trial work of lower courts, including making adjudications, releasing
judicial interpretations and other judicial documents, holding conferences on
trial work and organizng the training of judges.!°

Actually, the SPC’s competence to issue guiding cases is a combination
of its competence to adopt judicial interpretations and its administrative
competence as the highest court in the court system. Guiding cases and
judicial interpretations have much in common, as both are published with
the approval of the SPC adjudication committee and address the concrete
application of law (¥£%:i& )1 questions in judicial practice. However,
judicial interpretations are generally accepted as an official legal source of the
Chinese legal system and have official legal force, while guiding cases do not.1?
Meanwhile, the binding effect of guiding cases is based on SPC documents,
instructing that courts of all levels “shall refer to” (B 2% ) guiding cases
when dealing with similar cases.!* Therefore, with respect to their content,
guiding cases are similar to judicial interpretations, but with respect to their
binding effect, guiding cases show a feature of internal supervision of the SPC
within the court system.

10 Article 1, 8, Several Opinions on Regulating the Trial Work Relations between the
People's Courts at Different Levels (3¢ T#IVE_E T A RIERE B #5575 R T
B, %% (2010) 61 5), 28 December 2010.

11 Theso called “law application” or “application of the law” (#£{%i& ) in judicial practice
is a legal concept in the context of Chinese law. Basically, it refers to the situations in
which judges or courts apply legal sources to specific legal disputes in a lawful way. This
concept of “law application” depicts the trial work of judges and intentionally avoids
using “law interpretation” (VA% %), as in China only the NPCSC has the power
to interpret law. Meanwhile, the SPC is authorized by the Standing Committee of the
National People’s Congress (NPCSC) to make interpretations regarding the concrete
problems in law application. Therefore, apart from the SPC, other courts in China do
not have the competence to interpret the law, but only to apply it. See: Dong Hao (Ff#),
The Relationship between Judicial Interpretations and the Application of the Law (]
VAR 5 15ANE FHZ X R), Law Review (J£241Ti8), 1999, No. 3, p. 117; Shen Zongling
(ed.) (K R), Jurisprudence (£38%), Peking University Press (313 K24 HARHL),
2014, p. 369.

12 Zhou Yongkun (J&7K#1), Jurisprudence: Global Perspective (J£35%: ERIET), Law
Press China (VA HFFL), 2016, p. 62; Shen Zongling (ed.) (I 5% R ), Jurisprudence (¥
F2%), Peking University Press (313 A 2% HikiUfL), 2014, p. 369; Zhang Wenxian (ed.)
(5K3CIR), Jurisprudence (¥£3 %), Higher Education Press (7= %% & Hihiit), 2018,
p- 90.

13 Article 7, Provisions of the Supreme People's Court on Case Guidance (5= AR VERE
FFRZEUESIIEAHLE, % (2010) 51 5),15 November 2010; Article 9, Detailed
Rules for the Implementation of the Provisions of the Supreme People's Court on Case
Guidance (= ARIEBER TR EITES TIERAUE AN, 1% (2015) 130 5),27
April 2015.
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Chapter 1: Introduction

In terms of the content and structure of guiding cases, they consist of a title,
keywords, key points of adjudication (##|2257.), relevant legal provisions,
basic facts, judgement, the reasoning of judgement and the names of the
judges engaged in the adjudication.!* Guiding cases are different from the
original court decisions as the SPC and the courts that make the adjudications
edit and restructure the content of the original court decisions in order to
conform to the prescribed format for guiding cases.

For instance, Guiding Case No. 24 is entitled: Guiding Case No. 24 of the
Supreme People's Court: Rong Baoying v. Wang Yang and Jiangyin Branch
of Altrust Property Insurance Company Ltd. (Motor vehicle traffic accident
liability dispute).> As can be seen, the title of a guiding case summarizes the
parties’ names and designates the type of legal dispute. Following the title,
it explicitly notes that this guiding case is approved by the SPC adjudication
committee and states the publication date. The keywords of Guiding Case
No. 24 are: civil lawsuit, traffic accident, and fault liability.!® Keywords can
help judges retrieve appropriate guiding cases efficiently. Guiding Case No.
24 has only one key point of adjudication, which states that the impact of
the victim's physical conditions on the accident's injury is not a statutory
mitigating circumstance for the tortfeasor.”” As can be seen, the key points
of adjudication in guiding cases are presented in the form of abstract rules
that judges can reference in their judicial practice. In the section of relevant
legal provisions, guiding cases list legal provisions of statutory law that are
applied in the decision. Guiding Case No. 24 lists article 26 of Tort Law
(RMUFTHEE) and article 76, paragraph 1, number 2 of Road Traffic Safety
Law (iE P& 5018 %2 4272%).8 The following three parts: basic facts, judgement,
and the reasoning of the judgement of a guiding case, are all extracted from
the original court decision and modified. For a better understanding of the
content and structure of guiding cases, this study includes Guiding Case No.
24 as an example in the appendix.

In China, an ordinary court decision typically includes the following sec-
tions: basic information and statements of parties or indictments presented
by the public prosecutor, evidence, facts confirmed by the court, a reasoning

14 Article 3, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (= A\ RVERE 5 T2 0115 5 LAERHLE Sehugnl,
7% (2015) 130 5), 27 April 2015.

15 Guiding Case No. 24 (8556l 24 5).

16 ibid.

17 ibid.

18 ibid.
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I Subject matter

part, judgement and legal basis and the names of judges and court clerks at
the end.!” Some court decisions make slight variations in the components. For
instance, Guiding Case No. 24 is based on a second instance court decision.
Apart from the components described before, judges of the second instance
summarize the facts confirmed by the first instance court, its reasoning and its
judgement at the beginning of the court decision.?’ Chapter Four will explain
the editing process for guiding cases in depth.?!

According to the Provisions of the Supreme People's Court on Case
Guidance (hereafter the Provision on Case Guidance) and Detailed Rules
for the Implementation of the Provisions of the Supreme People's Court on
Case Guidance (hereafter the “Detailed Rules”), judges “shall refer to” the
key points of adjudication of guiding cases if they deal with similar cases in
terms of basic facts and the application of the law.?? Within the Chinese legal
system, guiding cases do not belong to legal sources and shall not conflict with
the laws issued by the National People’s Congress (NPC) and its Standing
Committee (NPCSC), the administrative regulations of the State Council, as
well as judicial interpretations of the SPC.

According to the SPC, if judges refer to guiding cases in trial work, they
shall identify the case number and cite the key points of adjudication of
guiding cases in the reasoning part of court rulings, but they shall not apply
guiding cases as a legal basis of the decision.?> Meanwhile, if parties request
that judges refer to guiding cases during trial, judges should respond to the
parties’ proposals with reasons.?* Despite all these requirements specified
by the SPC, judges do not always stick to the SPC’s provisions in practice

19 See: Appendix.

20 Rong Baoying v. Yongcheng Property Insurance Co., Ltd, People’s Court of Wuxi of
Jiangsu Province, Motor Vehicle Traffic Accident Liability Dispute, (R F I 57K
FEERRS AR B IR A FLIAST A RIS 3SR F MR A IRRRERE D,
2013 BERATEE 0497 5), 21 June 2013.

21 See: Chapter 4, VI.

22 Article 9, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (= A\ FRERE 5 T2 65 S LAERAHLE S gunl,
2% (2015) 130 §),27 April 2015; Article 7, Provisions of the Supreme People's Court
on Case Guidance (5= A RVERE X TR BT S TAEMHLE, 4 (2010) 515),15
November 2010.

23 Article 10, 11, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (s AFIERE K TR A5 S TAERIHLE K2,
¥ (2015) 130 5), 27 April 2015.

24 Article, 11, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (= A FRVERE 5 T2 65 S LAERHLE St gunl,
¥ (2015) 130 &), 27 April 2015.

19



Chapter 1: Introduction

and frequently disregard guiding cases or parties’ requests for them to follow
guiding cases.?> In this book, guiding-case application refers to situations
where judges mention guiding cases in the reasoning part of the judgement
or follow the practice of guiding cases without mentioning guiding cases in
court decisions, or judges mention guiding cases in published articles or
comments regarding certain court decisions without mentioning guiding
cases in court decisions, or where parties, public prosecutors, defense lawyers,
or other participants (such as third parties) involved in litigation propose
guiding cases.?

II. Central research question

The goal of this study is to investigate why guiding cases are often neglected
in the course of judicial practice. Guiding cases represent a unique method by
which the SPC exerts influence upon lower courts. Though the SPC publicizes
cases on a regular basis via various channels, including its Gazette, their
official website, and the People's Court Daily (A F{EFEHR), this is the first
time the SPC has required judges to directly refer to and quote cases in court
rulings when dealing with similar issues. Additionally, the SPC normally uses
judicial interpretations or judicial documents to provide guidance to lower
courts regarding trial work. Both instruments are presented as abstract rules.
Meanwhile, a guiding case is composed of facts and reasoning from its original
courtruling, which contains more than just abstract rules. As a result, judges of
lower courts now have a whole new source of information, the guiding cases,
to consult in judicial practice. However, this invention of the SPC does not
appear to function smoothly, as many guiding cases are not fully considered
in practice, according to the statistics that follow in the next paragraph. By
the end of 2020, 34 guiding cases had never been applied in practice.?” This
study analyzes the factors that have contributed to the reluctant acceptance of
guiding cases in judicial practice. The hesitant acceptance within the judiciary

25 Guo Ye (ZBAT), Sun Mei (f£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (ERANRIER R SHEZREG) 2020 FEF
FVERL TR A, China Journal of Applied Jurisprudence (HF E R H%2£), 2021, No. 5,
p. 135.

26 Guo Ye (Z81T), Sun Mei (f/4£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (ERANRIEBE R SHEZREG) 2020 FEF
FVERL TR A, China Journal of Applied Jurisprudence (HF E R H%2£), 2021, No. 5,
p. 125.

27 ibid.

20



IL Central research question

is reflected by the relatively low number of citations of guiding cases in court
decisions that are publicly available in databases.

As stated previously, judges shall refer to the key points of adjudication of
guiding cases when dealing with similar cases.?® If parties, public prosecutors,
defense lawyers or litigation representatives refer to a guiding case in a trial,
judges shall explain whether they consulted the relevant guiding case for
the present decision. However, current statistics indicate that guiding cases
in general have quite a low application rate across the country. According
to the most recent empirical analysis of the application of guiding cases,
altogether 7,338 court decisions have cited guiding cases from 2011 to 2020.%
The majority of guiding case applications come from basic and intermediate
courts that adjudicate the majority of legal disputes in China, with 3,961
court decisions in intermediate courts and 2,406 court decisions in basic
courts.? By the end 0f 2020, 77 percent of the guiding cases had already been
applied, whereas 34 guiding cases had not been cited in court decisions that
are available in court decision databases.?! For instance, Guiding Case No. 42,
which was issued in 2014, had never been mentioned in court rulings by the
end of 2020.32

In the meantime, according to the annual work report of the SPC, local
courts have accepted more than 30 million lawsuits, and resolved 28 million
lawsuits in 2020.33 Apparently, in comparison to the total number of cases filed
each year in China, it is difficult to assert that guiding cases have a discernible
and significant impact on contemporary judicial practice. Nonetheless, it is

28 Article 9, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (= A FIERE K T R A5 S TAERIHLE K2,
¥ (2015) 130 5), 27 April 2015.

29 Guo Ye (ZBAT), Sun Mei (f£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (5 =1 ARIERETE S22 6 2020 FF
FVER FIFR ), China Journal of Applied Jurisprudence (1 [E b7 %), 2021, No. 5,
p. 121

30 Guo Ye (ZBAT), Sun Mei (f£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (5 /=1 ARIEBETE S22 6 2020 FF 5
FVER IR ), China Journal of Applied Jurisprudence (1 [E b7 %), 2021, No. 5,
p. 130.

31 Guo Ye (ZBAT), Sun Mei (f£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (5 =1 ARIEBETE S22 6 2020 FF
FVER IR ), China Journal of Applied Jurisprudence (1 [E B %), 2021, No. 5,
p. 125.

32 ibid.

33 Report on the Work of Supreme People’s Court in 2020 (3= A FRVERE TIEHRE, 2020
1), see: http://www.court.gov.cn/zixun-xiangqing-29083Lhtml.
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worth mentioning that in comparison to the entire number of applications
until 2018 (3,098 applications), the total number of applications in 2019
alone amounted to 2,006 applications, a significant increase in the number
of guiding case applications in 2019.* In 2020, the number of guiding case
applications increased further and amounted to 2,215. The number of
guiding case applications in these two years was more than the sum from 2011
to 2018. This may be because the SPC had imposed more duties on judges
regarding guiding case applications.* However, this growth falls short of the
total number of lawsuits filed in China.

Meanwhile, some studies indicate that judges tend to rely on cases for
reference when confronted with difficult cases (BEXEZE14)37 or new types of
cases (1A Z )38 in judicial practice.?® According to a survey conducted
by the Sichuan High Court, more than 85 percent of judges that took part in

34 Guo Ye (¥h), Sun Mei (M), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2019) (= ARIERETE S EZ A 2019 - F]
VAR FR), China Journal of Applied Jurisprudence (H7E K F#%24#), 2020, No. 3, p.
88; Guo Ye (5¥F1), Sun Mei (FMk), Report on The Application in Judicial Proceedings
of Supreme People’s Court Guiding Cases (2018) (A A RIEGETE SR 51 2018 F
BERNEN 2, China Journal of Applied Jurisprudence (F [E b FHi£2%), 2019, No.
3, p. 146.

35 Guo Ye (FBAT), Sun Mei (f4£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (R ANRIEBE RS RG] 2020 FEF
FVER R ), China Journal of Applied Jurisprudence (1 [E B F£2£), 2021, No. 5,
p. 121.

36 This part would be further discussed in Chapter Three.

37 There is no official definition of “difficult cases”. In literature, difficult cases refer to all
those non-simple cases for judges resulting from factors of the law itself (such as relevant
legal provisions being unclear) and other social factors outside the law, see: Sun Haibo
(fMIEFZ), Chinese Characteristics of the Adjudication of Difficult Cases (%EREZE {15
HIR HH E 45 45.), Oriental Law (77 /7 ¥£2%), 2017, No. 4, p. 53.

38 New types of cases usually refer to cases for which judges cannot find any legal sources
to deal with and which are completely new to judges. Such cases usually arise with the
development of a new industry or technology, for instance, cases involving the copyright
ofthe content on short video platforms, or cases involving cheating in online games. See:
Nie Zhenhua (Z#E%#), An Empirical Study of Copyright Infringement Cases on Video
Sharing Sites (PIH 53 5 WA 15 2 EAUR AN Z A SRR ST ), China Journal of Applied
Jurisprudence (H[E R FH#£%), 2021, No. 5, p. 222.

39 Lang Guimei (K} 51#4), Several Basic Theoretical Problems with Regard to Guiding
Cases in China (1 [E Z2 5 5: il B B0 45 T2 AR HIA R I 5T), Journal of Shanghai
Jiaotong University (Philosophy and Social Sciences) (#8581 K& 2R 2t 2%}
221), 2009, No. 2, p. 26; Yang Hui (1%), He Liping (ffI#13F), Empirical Research in
Supply and Demand of Guiding Cases (1§ S Z 555 RAYSLIERT5T), Journal of
Law Application (VA& H), 2014, No. 2, p. 96
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the questionnaire supported the establishment of the guiding cases system
and roughly 40 percent of judges admitted that typical cases in the SPC
Gazette had the most significant impact on them.*® Many local courts also
maintain their own databases of cases. For instance, Shanghai high court has
recently announced the establishment of an internal cases system for intel-
lectual property law which can recommend influential cases to court leaders
and allow judges to search for cases to further unify discretion, such as in
cases for which they have to determine the amount of compensation.*' Thus,
given the situation of judges’ huge demand for cases to refer to in practice
and the low application rate of guiding cases, this research seeks to explain
why guiding cases are frequently overlooked in judicial practice.

III. State of research

From 2011 to 2020 there are altogether 7,338 court decisions that mention
guiding cases, which is an insignificant number of cases when compared to the
number of judgements in China each year. Even the most frequently applied
guiding case, concerning a motor vehicle traffic accident, Guiding Case No.
24 (which court decisions mentioned 1,567 times between 2011 and 2020) is
not comparable to the total number of lawsuits involving motor vehicle traffic
accidents (4.5 million lawsuits from 2012 to 2015).42 Therefore, numerous
scholars have already addressed the question of the low application rate of
guiding cases.

40 Zuo Weimin (& TL[R), Chen Mingguo (FRFAE) (ed.) ,The Research on the Guiding
Case System in China (! E #2115 I EHT), Peking University Press (65
K2 H R L), 2014, pp. 284-286.

41 Shanghai High Court Launches Intellectual Property Case Management System to
Create a "Complete Library in Four Sections, " for Handling Cases (]38 22 “IU % 4
P, BB A RS RS, see: http://www.xinhuanet.com/politics/20
21-04/23/c_1127367127. htm

42 Guo Ye (F8F1), Sun Mei (FMi£), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2020) (5 /=1 ARIEBETE S22 6 2020 T
FVER FIFR ), China Journal of Applied Jurisprudence (1 [E b7 %), 2021, No. 5,
p. 122; Report of Motor Vehicle Traffic Accident Legal Disputes (#1514 5038 ST (T
W AR E), see: http://www.court.gov.cn/fabu-xiangqing-88822.html.
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1. The ambiguous binding effect as a reason for the low application rate

To begin with, the low application rate of guiding cases is frequently related
to the legal status and binding effect of guiding cases. Due to the ambiguous
legal status and binding effect, judges are hesitant to apply guiding cases.*3
Some argue that the selection procedure of guiding cases is not effective
because the guiding cases system is not based on an appellate system that
could generate a binding effect.** However, many authors assume that judges
disregard guiding cases mainly because there are no sanctions for not doing
so.%> Parties concerned also cannot exert pressure on courts to refer to guiding
cases.*® As guiding cases are not legally binding, judges apply them selectively
and according to their present needs.?” Therefore, it is argued that because
the SPC does not prescribe sanctions for not applying guiding cases, judges

43 Beijing High People’s Court (L3 T = A RIERT), Focusing on Work Objectives and
Key Points, Advancing Case Work in An All-Round Way (%2 TAF H ¥Ryl E &, 40
FLIAHEH R F) TAE), see: Yan Maokun (ed.) (Blif% ), China Case Guidance Vol. 4 (H1
EZF+5555 4 1), Legal Press China (IEA HAiEL), 2015, p. 282; Qin Zongwen (F
%30), Yan Zhenghua (}]r IE ) Empirical Research of Criminal Law Guiding Cases
Operation (Jil & 2 FI5 TTSIERFA), Law and Social Development (3% 51t
2 K J&), 2015, No. 4, p. 45 Zhang Qi (5K3), On the Necessity and Legltlmacy of
Transformmg Chinese Case Guiding System into Judicial Precedent System (1£H7[E %2
B 5 0 5 ) W45 el S RS AL B2 S5 1E 24 7E), Journal of Comparative Law
(H:E&‘Iiﬁﬁﬁ), 2017, No. 5, p. 137.

44 Wu Yingzi (R954%), Beware of Possible Bottlenecks in the Case Guidance System (1%
Iy 245115 5 1 B nT BEAU M), Law Science (322%), 2011, No. 9, p. 50.

45 Zhou Cui (J&172), Civil Law Guiding Cases: Research on Quality and Quahﬁcatlon (R
HIFSMHRE: Fi5EMIHER), Tsinghua University Law Journal (i #4£2%), 2016,
No. 4, p. 54; Chen Fucai (Fi#&7"), He Jian (ff[#), Review and Improvement of the
System of Guiding Cases in China (FE Z 75 5 HI R 55¢3), China Journal
of Applied ]urisprudence (HF E R FYEE), 2019, No. 5, p-168; Qin Zongwen (B50),
Yan Zhenghua (f“1E/2), Empirical Research of Criminal Law Guiding Cases Operation
(LR T2 17SHIEMAT), Law and Social Development (JE/fi| 514 & J&), 2015,
No.4,p.51; Chen Xingliang (5% R ) (ed.), Research on Case Guidance System in China
(FE R S I 5T), Peking University Press (jt:‘?‘:jﬁ%tﬂﬁﬁﬁ:) 2014, p. 521;
Xiang Li ([ jj) From Rare Consulting to Constant Consulting (M & L2 FR 2 H #.5
&), Studies in Law and Business (% iff5%), 2015, No. 5, p. 100

46 Xiang Li ([a] 77), From Rare Consulting to Constant Consulting (£ W2 B2 H #1.5
ER), Studies in Law and Business (%7 i/f37), 2015, No. 5, pp. 100-101.

47 Lu Xingfu (FG=E78), Justification of the Legal Effect of the Supreme People’s Court
Guiding Cases (Ffm NFRAEBEE SRR GINERR) ZIEA), Law Science (1£2), 2014,
No. 9, p. 98.
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are not legally obligated to refer to guiding cases.*8 A simliar argument points
out that the SPC’s use of the phrase “shall refer to” merely encourages judges
to do so but that it is not a mandatory requirement.*® According to another
viewpoint, the SPC intends to adhere to the idea that guiding cases are neither
judicial interpretations nor law, but nonetheless expects judges to refer to
guiding cases.>® It is also worth noting that an uncertain binding effect is
likely to expose judges to some risk if they make reference to them in court
rulings.>! Scholars advocate strengthening the binding effect of guiding cases;
otherwise, judges may have reservations about applying guiding cases in
practice® and the current weak binding effect would continue to limit the
influence of guiding cases on lower courts.>* Some request the SPC to include
further explanations and additional context for the phrase “shall refer to”.>*

This study notes that scholars have reached a consensus that, as a crucial
factor, the binding effect of guiding cases strongly influences their application
rate and judges’ attitude towards them. However, this approach cannot
explain why certain guiding cases are more frequently applied in judicial
practice, while many guiding cases have never been mentioned in court
rulings. This study also agrees with the conclusion that the ambiguous
legal status and binding effect of guiding cases have a negative impact on
their application. Furthermore, it aims to trace the reasons for the situation

48 Zhou Cui (J&1Z8), Civil Law Guiding Cases: Research on Quality and Qualification (F&
BIFSMHERE: Fi5E0I%ER), Tsinghua University Law Journal (I #£2%), 2016,
No. 4, p. 54.

49 Chen Fucai (FR#&7), He Jian (fi/%), Review and Improvement of the System of
Guiding Cases in China (FE 215 55K A 55%5%), China Journal of Applied
Jurisprudence (1 E N F£2%), 2019, No. 5, p. 168.

50 Qin Zongwen (Z7=3), Yan Zhenghua (J1E%), Empirical Research of Criminal Law
Guiding Cases Operation (JI[ZE Z& 45 5421 TSEUERFT), Law and Social Development
(i 514 % &), 2015, No. 4, p. 50.

51 Chen Xingliang (%R ) (ed.), Research on Case Guidance System in China ({7[E 28
TN Peking University Press (AL AR HihH), 2014, p. 521

52 Zhang Qi (5K%{), On the Necessity and Legitimacy of Transforming Chinese Case
Guiding System into Judicial Precedent System (& [ 5 5l B ) R VA5 o
IR EE 51E 4 1E), Journal of Comparative Law (FLEGZERFT), 2017, No. 5, p. 137.

53 Sun Guangning (¥)J£T*), Motivation of Case Guidance: from Recommendation to
Application (ZEFI¥8 51U 1 =0 WHEREFiE ), Oriental Law (7R J7#£2%), 2016,
No. 3, p. 27.

54 Zhang Zhiming (77 %#%), The Jurisprudential Basis for the Construction of a Judicial
Precedent System (713237 B A4 32 ¥ 1 BEAE L), Tsinghua University Law Journal
(IFH%2%), 2013, No. 6, p. 104; Chen Xingliang (PR %R ) (ed.), Research on Case
Guidance System in China (H'[E 28§15 5 FEE 5% ), Peking University Press (317
KW RRAL), 2014, p. 521,
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regarding the binding effect and to discover the nature of guiding cases’
binding effect, namely what kind of binding effect the SPC actually intends
to grant guiding cases.

2. Thelimited number of guiding cases as areason for the lowapplication rate

In the ten years from 2011 to the end of 2021, the SPC had published 178
guiding cases, while the SPC had issued 145 judicial interpretations in 2020
alone.® Therefore, some studies also point out that the overall number of
guiding cases still remains low, which also contributes to the low application
rate of guiding cases.” It is pointed out that the number of guiding cases is
almost negligible in relation to the entire number of lawsuits in China, as it
is impossible with the limited number of guiding cases to cover the various
legal disputes in basic courts in China.>” According to a study based on the
criminal law guiding cases of the SPC and Supreme People's Procuratorate
(hereafter the SPP), there is considerable demand from judges and public
prosecutors for guiding cases, but the supply of guiding cases remains limited,
which makes it difficult for judges and public prosecutors to find appropriate
ones.”® Meanwhile, some scholars have already indicated some obstacles the
SPC faces when releasing guiding cases. For instance, the number of guiding
cases is unlikely to be large owing to the regional differences in China: the SPC
expects guiding cases to be applied in the whole country, but some cases may
have guiding value in certain regions, but not be appropriate for the whole
country; this especially pertains to cases involving legal disputes of family

55 See: https://www.pkulaw.com/case/; https://www.pkulaw.com/law/.

56 Qin Zongwen (Z7<30), Yan Zhenghua (f*“1E4#), Empirical Research of Criminal Law
Guiding Cases Operation (| S22 45 5521 T51E %), Law and Social Development
(il 5112 & BE), 2015, No. 4, pp. 48-49; Zhao Ruigang (X% i£), Geng Xieyang (Hk
FH), Empirical Research of Application Problems of Guiding Cases (& 51428 f5il& FH
MERISEIERT), Law Science Magazine (24 7%7E), 2016, No. 3, p. 120; Lu Xingfu (ffiZ&
1), Justification of the Legal Effect of the Supreme People’s Court Guiding Cases (5% /=i
NRERE TR SR FNERSUT 2 IEA), Law Science (F£2), 2014, No. 9, p. 98; Xiang
Li (FEJ 71), From Rare Consulting to Constant Consulting (U\@¥%§<ﬁﬁ§” ﬁ%ﬂ%ﬁﬁ),
Studies in Law and Business (V£ & B/F%7), 2015, No. 5, p. 100.

57 Zhao Ruigang (X% f£), Geng Xieyang (¥k#}H), Empirical Research of Application
Problems of Guiding Cases (& 51 2 (7 3& FAMER) SXEBFST), Law Science Magazine
(F2E5475), 2016, No. 3, p. 120.

58 Qin Zongwen (Z7%30), Yan Zhenghua (f*“1E4#), Empirical Research of Criminal Law
Guiding Cases Operation (IS5 Z2 45 5521 T51E %), Law and Social Development
(i 512 % J&), 2015, No. 4, p. 49.
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and marriage, in which judgements would consider local customs or habits
of ethnic minorities.”® Another viewpoint is sceptical about whether the SPC
has adequate resources apart from those that are reserved for trial work to
generate sufficient guiding cases to fulfill the demands of judicial practice.®
Some scholars attribute the low number of guiding cases to the problems of
the selection procedure. For instance, there is an argument indicating that the
stringent selection procedure makes guiding cases less suitable to respond to
the current needs of judges. Judges would therefore cease to seek guiding cases
if they were continuously unable to find the appropriate cases to consult.!
A similar viewpoint also argues that the selection procedure is inefficient
in comparison to the case systems in many other countries, which allow
precedents to be formed spontaneously during the judicial process, while
a guiding case selection includes several rounds of evaluation and requires
approval of the SPC adjudication committee.®

This study notes that previous studies have already noticed that the limited
number of guiding cases results from the selection procedure, which eventual-
ly has a detrimental effect on the application of guiding cases. However, these
studies tend towards overall evaluations regarding the selection procedure of
guiding cases and do not describe how exactly guiding cases are chosen by the
SPC or recommended by lower courts, or which stage of the procedure holds
back guiding case selections. In this regard, these criticisms are directed at the
selection procedure as a whole and appear to be too general. Therefore, this
bookaims to analyze each step of the whole selection process and the different
roles played by various internal organs of the SPC and local courts during
the whole process so as to show their respective impact on the selection of
guiding cases.

59 LiuKeyi (X5£%%), On the Production Mechanism of the Guiding Cases of the People's
Courts (16 N IERE TR SR BIFEAMLE]), Science of Law (JEFER}2E), 2018, No. 6,
p. 191

60 Song Xiao (M%), The Production of Precedents and Chinese Case Guidance System
(HIIAE R 5 E 224915 S BE), Chinese Journal of Law (%246 4Y), 2011, No. 4, p
pp- 63-64.

61 Ma Yan (Z3), On the Construction of a One-dimensional and Multi-tiered Case
Guidance System in China (IBT[E —TTL R ZEFITE S HIEZIIHEE), Law Science (1%
2£),2019, No. 1, p. 187.

62 XiangLi (] 77), From Rare Consulting to Constant Consulting (AEEE DL, 2 FE 21 5 L 5
HH), Studies in Law and Business (£ i/37), 2015, No. 5, p. 100; Song Xiao (7R/5%), The
Production of Precedents and Chinese Case Guidance System (3|f514E fi 5 7 [E 22 51|
F8FHIE), Chinese Journal of Law (J£2£f/f47), 2011, No. 4, pp. 63-64.
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3. Chinese legal education as a reason for the low application rate

Researchers also analyzed the dimension of legal education and point out
that the low application rates of guiding cases may be attributable to judges
not being completely aware of how to apply and cite guiding cases or of not
having formed the habit of applying cases.%® Although judges may be inspired
by the arguments in cases, they are not accustomed to applying cases in court
decisions as a result of the statutory law tradition and their legal education.®*
In other words, judges in China are more adept at deductive reasoning and the
application of statute law than at analogic reasoning with cases, which makes
them apply guiding cases less frequently.®® Furthermore, referring to guiding
cases does not improve the efficiency of trial work, but rather requires judges
to spend more time comparing cases.%®

These studies mainly refer to the influence of Chinese legal education
and judges’ argumentative approach on the application of guiding cases.
This factor of legal education is emphasized by scholars mainly because
statutory law is the source of law in China, while cases are not, which
ultimately leads to the situation that legal education in China is based
on statutory law and pays less attention to the role of cases in judicial
practice. This study also acknowledges that legal education constitutes a
factor influencing the guiding-case application. However, in practice, judges
rarely make arguments regarding the similarity between guiding cases and

63 LiHonghai (Z£LifF), The Future of Case Guidance System and Government Capacity
of Judiciary (Z 5 5 BERY K 5 RIVETRFERE 17), Peking University Law Journal
(WP HhEE), 2018, No. 2, p. 496; Zhao Ruigang (ﬁ_fﬁﬁﬂz) Geng Xieyang (BkBHFH),
Emperical Research of Application Problems of Guiding Cases (551422 {§i& FIERY
SEUEHFFT), Law Science Magazine (524747, 2016, No. 3, p. 120.

64 LiHonghai (3£1i#F), The Future of Case Guldance System and Government Capacity
of Judiciary (Z i8S HIEERI AR 5 FIVEIAFERE /1), Peking University Law Journal
(F4MNZE2E), 2018, No. 2, p. 496.

65 Lu Xingfu (FfiZE 1), Justification of the Legal Effect of the Supreme People’s Court
Guiding Cases (/i A\ R IEREHE 5 M R HIE AL 1 Z UEAK), Law Science (V£%),
2014, No. 9, p. 98; Ma Yan (T57HE), On the Construction of a One-dimensional and
Multi-tiered Case Guidance System in China (10T E —IT.2& Z 2 6IFE 5 I Y
%), Law Science (J%2£), 2019, No. 1, p. 187; Sun Haibo (#)i#{}), The Implicit
Application of Guiding Cases and Its Correction (Fa SR BIAOFEMEE FH M EATIE),
Global Law Review (PAEKEERLIFIL), 2018, No. 2, p. 154; Sun Guangning (Fh 4 T°),
Reflection on Application Practice of Guiding Cases (S EFE SR FIHIE 51 77 20),
Law and Social Development (il 514 & &), 2016, No. 4, p. 91.

66 Xiang Li (] /), From Rare Consulting to Constant Consulting (M I, 2 B EH #1
), Studies in Law and Business (7 iff47), 2015, No. 5, p. 101.
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pending cases when they follow the conclusion of guiding cases.®” This study
argues that analogic reasoning is not essential for judges to apply guiding
cases. Instead, judges show a results-oriented tendency when it comes to the
application of guiding cases.

4. The content of guiding cases as a reason for their low application rate

In terms of the content of guiding cases, scholars suggest that some guiding
cases are commonly considered a mere repetition of previously released
judicial interpretations or judicial documents of the SPC, which further
discourages judges from using guiding cases.%® Criminal law specialists con-
tinually emphasise this scenario. If guiding cases merely repeat the content
of judicial interpretations,®® judges do not have to refer to guiding cases
because judicial interpretations are authoritative legal sources.”” Moreover,
it is argued that the SPC undermines the guiding function of guiding cases if
the selected guiding cases only repeat the content of judicial interpretations.”!

67 The practice of guiding cases applcaiton would be discussed in detail in Chapter 6.

68 Zhou Guangquan (JE):AY), Direction of Development of Criminal Law Case Guidance
System (JIIFFZEF5 5 B0 & BT 1)), China Law Review (1 EZEE1F1£), 2014, No.
3,p.133; Zhang Qian (%1 ), Research on Judicial Application of Criminal Law Guiding
Cases (JI|ZF5 514209 F3%1E HIR AT, Journal of Law Application (VE7:E ),
2014, No. 6, p. 26; Shao Donghao (AF#RZE), On the Improvement of Criminal Law Case
Guidance System from Perspective of Guiding Case No. 13 (\F5 5% 13 5 & %
Z¥5 5 %) 5£3), Journal of Gansu Political Science and Law Institute (i B
R %‘i’iﬂi) 2016, No. 2, p. 125; Chen Xingliang (F&>*% E) Study on the Key Points
of Judgements in Criminal Law Case Guidance (Jil¥%+¥5 5 28 I3 A 22 SIhREHTFT),
Global Law Review (II\W&@@H/E), 2018, No. 3, p. 9; Fu Yuming (fFEHBH), Wang Sa
Ri Nai (7£5% H J1), Justification of Bmdmg Force of Guiding Criminal Cases and Their
Application in Judicial Practice (JIIZF¥8 5 22 BRI IR AL S F1iE1E F), Law Science
(1£3), 2018, No. 9, p. 169.

69 By cases that repeat the content of law or judicial interpretations, this book refers to
cases that summarize rules that can be applied in dealing with legal disputes and are not
included in existing law or interpretations.

70 Zhang Qian (7K1%), Research on Judicial Application of Criminal Law Guiding Cases
(GiE =S === T]fiﬁﬁﬁl“ﬂmﬁﬁﬁﬁ) Journal of Law Application (¥£E F), 2014,
No. 6, p. 26; Chen Xingliang (Ff>% ), Study on the Key Points of Judgements in
Criminal Law Case Guidance (Jf /ij’%%%{ﬁﬁz#:ﬂ%ﬁ S IHEERFAY), Global Law Review
(FRERTEHETI2), 2018, No. 3, p. 10.

71 Shao Donghao (AFHZ%), On the Improvement of Criminal Law Case Guidance System
from Perspective of Guiding Case No. 13 (ATE S Z 61 13 S5 E R FHE S5 5¢
%), Journal of Gansu Political Science and Law Institute (Hﬁﬁﬂ(/ﬁ?ﬁ%#?&), 2016,
No. 2, p. 125.
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However, scholars have also pointed out that criminal law guiding cases are
subject to the principle of no penalty without law, as it forbids the SPC to
create new rules’? with guiding cases that are in conflict with legal sources.”
This is because in the field of criminal law, judges can only cite official legal
sources in court rulings, while in the field of civil law, judges can also apply
customs or mediation to solve cases.”* This leaves little room for the SPC
when releasing criminal law guiding cases.

This study notes that there is an excessive focus on the guiding cases’
function of generating new rules in current research, indicating that guiding
cases would be less frequently applied if they fail to fulfill this task. Surely,
guiding cases that create new rules may receive a great amount of attention
from scholars and judges. However, if we consider the findings of some
empirical studies, guiding cases that create new rules do not always have a
high application rate. Some of them have never been cited in court rulings.
Therefore, this study does not consider whether guiding cases that create new
rules are the most crucial factor that results in a high application rate.

5. The quality of guiding cases as a reason for the low application rate

Some scholars argue that the quality of guiding cases is also an important
factor influencing guiding-case application. For instance, it is pointed out
that certain guiding cases have incorrect arguments and lack sufficient rea-
soning.” As guiding cases are not a legal source, if guiding cases do not convey
rightful adjudications and proper reasoning, judges will not be persuaded

72 Bycreatingnewrules or closinglegal loopholes, it usually refers to the situation that such
guiding cases do not repeat the content of current available legal sources, such as law and
judicial interpretations. Instead, such guiding cases present rules that cannot be found
in current legal sources.

73 Zhou Guangquan (J&Y:4Y), Criminal Law Case Guidance: Problems and Prospect (Jf
HREGIFESHIE: ISR ), Peking University Law Journal (1 7}%£2%%), 2013, No. 3,
p- 488; Fu Yuming (ff F:FH), Wang Sa Ri Nai (E§* H /1), Justification of Binding Force
of Guiding Criminal Cases and Their Application in Judicial Practice (JI -5 5: 22 5
FIRCIEAL S B33 ), Law Science (72#), 2018, No. 9, p. 170.

74 Zhou Guangquan (J&¥:4%), Criminal Law Case Guidance: Problems and Prospect (Jfi]
FRGIFESHIEE: WP 5 %), Peking University Law Journal (1 4}M%2%), 2013, No.
3, pp. 487-488.

75 XiangLi (f'iJ 77), From Rare Consulting to Constant Consulting (U\@$D‘L%;ﬁ§”ﬁ%ﬂ’2‘
), Studies in Law and Business (77 i/f57), 2015, No. 5, p. 99.
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and apply them.”® Previously, prior to the establishment of the guiding cases
system, there was a similar argument regarding the cases published in the SPC
Gazette (B¢ =1 ARIEPE A9R). According to this research, judges do not refer
to cases in the SPC Gazette mainly because they are not convinced by the
reasoning and outcome of cases.”” Some scholars believe some of the guiding
cases may not be suitable for judicial practice. For instance, many guiding
cases are not suitable to give guidance to judges because the individuals who
work on guiding cases are unaware of the present needs of judges in lower
courts.”® A similar argument claims that because of the status of the SPC,
it may have difficulty anticipating the impact of guiding cases in practice.”
Furthermore, some studies focus on the impact of editorial work on guiding
cases quality. For instance, some researchers indicate that guiding cases are
no longer original court decisions and do not contain the necessary detailed
information for judges to compare guiding cases with pending cases.3 It is
also likely that some key points of adjudication in guiding cases do not stick
to the standards of the SPC and contain defects, such as being too abstract or
too concrete, both of which restrict judges from applying guiding cases.®!
Generally speaking, this study acknowledges that the quality of guiding
cases can significantly affect the application rate, and that previous studies
neglected judges’ attitudes toward guiding cases and their vast discretion in
concrete situations. This study also pays attention to the latter aspect. Surely
it is the quality of the key points of adjudication in guiding cases that has the
greatest influence on the application of guiding cases, as they are the most
frequently applied part of guiding cases in practice. However, judges are quite
flexible in applying guiding cases and key points of adjudication. For instance,

76 ibid.

77 LiYougen (& 1]), Why Do Guiding Cases Not Have Binding Effect (f§ 5142 |4
A& H )3 77), Law and Social Development (7l 514 4 ), 2010, No. 4, p. 93.

78 Yang Hui (%), He Liping (f7#13), Empirical Research in Supply and Demand of
Guiding Cases (f§ 5P Z FIHLTE 2 RAVEUERFFT), Journal of Law Application (V£

3% F), 2014, No. 2, p. 99.

79 Sun Guangning (#Mt:T°), Reflection on the Summary Method of the Guiding Cases’
Key Points of Adjudication (¥§ S PEZ 51 # HI1 % 5 W45 77 0 2 [ /), Studies in Law
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by making adjustments to key points of adjudication in court rulings, judges
sometimes expand the use of certain guiding cases to pending cases.?

1V. Structure

The statistics mentioned in the “central research question” of this chapter
have already shown the limited impact of guiding cases in judicial practice. To
address the previously stated central research question, namely why guiding
cases are frequently overlooked in judicial practice, I investigated guiding
cases from different perspectives.

Chapter Two focuses on the development of the guiding cases and outlines
the history of the SPC’s case-related work. This chapter discusses why the
SPC introduced guiding cases in the first place when it already had a variety
of instruments to influence the lower courts. From this perspective, we can
see how the SPC defines guiding cases and what kind of role the SPC expects
guiding cases to play. In other words, the importance attached to guiding cases
by the SPC determines the amount of support guiding cases receive, which in
turn affects its application rate.

In order to answer this question, the chapter investigates some previous
instruments of the SPC. This helps us understand the development of guiding
cases as a continuous development of the SPC’s guidance of the trial work of
lower courts through cases. This part discusses what roles the cases released
by the SPC play in the early years of the People’s Republic of China (hereafter
PRC). Therefore, this chapter will first examine the role of cases in judicial
practice and the connections with other instruments of the SPC, such as its
policy documents, judicial interpretations in the early years of the PRC, before
1985. This part argues that the SPC’s released cases, its policy documents,
and judicial interpretations had much in common in form of publication and
binding effect.

This chapter will further discuss the typical cases (H7Z£f) in the SPC
Gazette,®® including the SPC’s intention in publishing typical cases in its
Gazette, the content of typical cases, the selection procedure, the structure of
typical cases and the connection between typical cases and guiding cases. By
investigating typical cases in the SPC Gazette, this part also intends to answer
the question whether guiding cases are different from the typical cases in the

82 See: Chapter 6,V, 4.
83 “Typical cases” in this book refer to the cases published in the SPC Gazette.
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SPC Gazette and what the connection between guiding cases and typical cases
is. It demonstrates that guiding cases are a reformed version of typical cases.

Furthermore, this chapter also focuses on some experiments with the
mechanisms of different cases conducted by local courts before the SPC
introduced the guiding cases system in 2010. This section includes the exper-
imentation at all three instances of the local levels, such as the high courts in
Zhejiang, Sichuan and Tianjin, Chengdu Intermediate Court and Zhengzhou
Zhongyuan District Basic Court. By examining these experiments, this part
investigates how these local cases mechanisms work and the intention of
local courts regarding the introduction of cases systems. This part also aims
to discover the attitude of the SPC toward local experimentation and the
influence of these local cases mechanisms on the guiding cases system of the
SPCin the future, such as in the aspects of the selection procedure, the various
functions, and the structure of cases.

Moreover, this chapter focuses on the official introduction of the guiding
cases. Following the discussion of the previous development of guiding cases,
this chapter also gives a brief overview of the SPC provisions regarding
guiding cases. It introduces important elements of guiding cases, such as the
binding effect, the selection procedure and the publication of guiding cases.
Furthermore, this part discusses the resistance against the SPC’s introduction
of guiding cases. With the permission of the party leadership, not only the
SPC, but also the SPP and the Ministry of Public Security (MPS) established
their own guiding cases systems so as to maintain “balanced development”.
This part will also give a briefintroduction of the role of guiding cases in these
two state organs. Both are less influential than the SPC guiding cases. After
that, this partalso explores the SPC’s motivation for establishing guiding cases
and the objectives that the SPC attempts to accomplish through the use of
guiding cases. By investigating this issue, the chapter tries to explain what the
possible advantages of guiding cases are in relation to other instruments of the
SPC, such as judicial interpretations and typical cases in the SPC Gazette.

Finally, by focusing on the continued development of guiding cases, this
chapter discusses how the SPC strengthens the guiding cases system. This
part demonstrates how the SPC implemented the similar-case searching duty
of judges in a top-down manner to enhance the guiding cases system. This
part first outlines the development of the similar-case searching mechanism
within the SPC and then its subsequent promotion to local courts. By
investigating the similar-case searching mechanism, this part argues that
there is a link between these two instruments and the support of similar-case
searching for the guiding cases system.
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Chapter Three deals with the binding effect of guiding cases. The binding
effect is one of the most frequently debated questions among academics
regarding guiding cases, as it is critical to the legal status and application of
guiding cases in practice. While the SPC requires that lower courts shall refer
to guiding cases when deciding similar cases, it neither applies a more explicit
concept of the effects of guiding cases nor provides for sanctions for omitting
the application of guiding cases.

First, this chapter discusses the question of what type of binding effect the
SPC grants guiding cases and how the SPC intends to realize this binding
effect. It aims to outline the SPC’s strategy regarding the binding effect
of guiding cases and how the SPC gradually enhances the binding effect
via internal supervision and other supporting mechanisms, such as the
similar-case searching mechanism. It also investigates why the SPC strives to
maintain a low profile of the guiding cases. This part intends to demonstrate
that the SPC attempts to minimize the potential political risks associated with
being accused of adopting “judge-made law” (£ 'E i&1£).

Secondly, this chapter will explain why the SPC does not confer a legal
binding effect on guiding cases as it does with regard to judicial interpreta-
tions, even though both guiding cases and judicial interpretations are used
to steer the application of the law in lower courts. It compares the binding
effect of guiding cases with that of judicial interpretations and analyses the
differences between these two SPC instruments in this aspect. To address this
point, this chapter investigates how judicial interpretations came to have a
legal binding effect in the first place and what the legal basis of guiding cases
and judicial interpretations is.

Thirdly, this chapter will discuss the range of the binding effect of guiding
cases, namely, which part judges shall refer to when applying guiding cases
and how this arrangement affects the application rate of guiding cases.
According to the SPC, only the key points of adjudication in guiding cases
shall be referred to.3* The key points of adjudication provide abstract rules for
judges to refer to when deciding similar cases. This part analyzes the functions
of key points of adjudication in guiding cases and argues that key points of
adjudication are used by the SPC to establish a boundary for judges of lower
courts when they interpret guiding cases, as well as to attempt to ensure amore
predictable and consistent interpretation of guiding cases. Furthermore, this

84 Article 9, Detailed Rules for the Implementation of the Provisions of the Supreme
People's Court on Case Guidance (= A RVERE 5 T2 0115 5 LAERHLE SLhuagnl,
% (2015) 130 5), 27 April 2015.
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part also intends to demonstrate that the guiding-case application rate might
be increased further if the SPC extends the range of the factual binding effect
(ZF5E ERYFTR T7)85 to other parts of a guiding case, such as the reasoning
part. Finally, this section argues that the SPC may not remove the restriction
on the range of the binding effect in guiding cases.

Chapter Four discusses how guiding cases are selected and edited by the
SPC. Examining this process helps us gain a better understanding of which
departments or organs have influence over the selection of guiding cases, how
they differ from their original judgements, and why there are only a small
number of guiding cases. All these factors can potentially affect the application
of guiding cases.

To begin with, Chapter Four focuses on the guiding-case selection and
recommendation work at the highest level. This part investigates how recom-
mended cases are reviewed within the SPC and explains what roles the various
SPC internal departments play in the guiding-case selection, including the
SPC Research Office (iff57 &), the Case Guidance Office in the SPC Research
Office, the SPC trial divisions, the SPC adjudication committee and the SPC
circuit courts. This part demonstrates that the SPC trial divisions play a
more important role than other departments in the selection procedure at
the highest level, as they have a strong incentive to steer the application of
the law in lower courts and possess the relevant experience. Furthermore, the
SPC trial divisions have the authority to take the initiative in selecting cases
from all levels of courts. This part argues further that the huge influence of
the SPC trial divisions on the selection of guiding cases contributes to the low
application rate of guiding cases.

Secondly, this chapter focuses on the recommendation of guiding cases
from local level courts. It addresses the question of how local courts facilitate
the recommendation of guiding cases. This part argues that the procedure
for the selection of guiding cases is a lengthy process and is not suitable to
generate a large number of guiding case recommendations. It investigates
various methods devised by local courts to facilitate the whole process
and enhance the efficiency of guiding-case recommendations. This section
argues that lower courts are incapable of generating a large number of court
rulings that have the potential to be chosen as guiding cases given that the
main function of intermediate and basic courts is to resolve legal disputes.
Furthermore, this part focuses on the cases systems introduced by the high
courts in order to support the work of the guiding cases system. This chapter

85 See: Chapter 3, 111, 2, b.
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demonstrates that the development of work related to guiding cases is highly
unbalanced among different regions and it tries to argue that the directive
cases (B MEZ M| or Z:[# ZE ) on the provincial level cannot serve as a
supplement to guiding cases given the limited resources available in lower
courts for their work with guiding cases and the weakness of the directive cases
compared to the trial work documents (& #1553 {4) of high courts.

Thirdly, this chapter discusses the process of editing guiding cases, includ-
ing the editing of keywords, basic facts and the reasoning part. This section
discusses the question of how different parts of a guiding case are organized
and edited during their selection. By examining this question, it intends to
discover the modifications made by the SPC to the original cases and argues
thatin a guiding case, all the components are organized and edited around the
key points of adjudication, which may have an impact on judges’ willingness
to apply them.

Finally, this chapter demonstrates how lower courts facilitate the recom-
mendations of guiding cases through rewards and performance evaluation.
By examining different parts of the judges’ performance evaluation and
rewards concerning guiding cases, it argues that the tasks relating to the
recommendation of guiding cases do not constitute a significant part of
the performance evaluation of judges; furthermore, whether judges will be
motivated by evaluation or rewards is highly dependent on the working focus
of the courts.

Chapter Five addresses the question of what kinds of adjudications are
selected as guiding cases. This chapter focuses on the content of guiding cases,
as the content may have a direct impact on the application rate of guiding
cases. Therefore, to answer this question, this chapter discusses two aspects:
the substantial standards for court decisions to be selected as guiding cases
and the different types of guiding cases.

To begin with, this chapter addresses which substantial standards the
court decisions are required to meet in order to be selected as guiding
cases, and how these substantial standards affect the application of guiding
cases. Obviously, these substantial standards directly influence the content
of guiding cases and, as a result, ultimately affect the application of guiding
cases. By discussing these substantial requirements, this part argues that
these substantial requirements limit the scope of potential cases and make
it difficult for the SPC to use guiding cases to provide timely guidance to
judicial practice.

Secondly, this chapter discusses the question of what types of guiding
cases are currently available and how different types of guiding cases have an
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impact on the guiding-case application rate. This part classifies guiding cases
according to their functions and the SPC's rationale for selecting particular
cases. Thus, the different types of guiding cases are as follows: those that
demonstrate the application of new law or judicial interpretations, address
public concerns, remedy mistakes in applying law, and amend or supplement
existing law. This part also argues that the application rate of different types
of guiding cases may vary to some extent. Furthermore, it also illustrates that
whether guiding cases create new rules may have no direct positive influence
on the frequency of their application.

Chapter Six investigated how guiding cases are applied and cited in
practice. While the SPC asserts that guiding cases have a factual binding
effect, data reveals that guiding cases have little impact and are not frequently
applied in judicial practice. As a result, it is vital to comprehend how the
guiding cases system actually operates and to ascertain the reasons behind it.
This chapter argues that judges apply guiding cases merely as an instrument
to meet their current needs in judicial practice. Furthermore, this part
demonstrates that judges are not skilled in applying or citing cases in court
rulings due to current legal education and the training of judges.

Secondly, this chapter focuses on how parties refer to guiding cases in
practice. Statistics show that most of the applications of guiding cases come
from parties, and not from judges. This section argues that parties may not
know how to refer to guiding cases correctly and that they have a greater
incentive to propose guiding cases to defend their interests in practice.
Furthermore, this section argues that the number of guiding case applications
might be higher than implied by current statistics. As the current empirical
research regarding the application of guiding cases is based on openly
published court rulings, not all that are proposed by parties during the trial
process are counted, which may also explain their low application rate.

Thirdly, this chapter investigates the question of how guiding cases are
cited in court decisions. It argues that when judges decide to follow guiding
cases, they will not compare them with pending cases in court rulings.
Furthermore, this part discusses the content of guiding cases that judges
cite in court decisions. It also demonstrates that judges cite the key points
of adjudication, case number and the reasoning part of the guiding cases.
Moreover, this section demonstrates that judges are sometimes quite flexible
in citing guiding cases and are not bound by the rules of the SPC. This part
also discusses the question of how judges reject the application of guiding
cases in practice. It argues that judges may have a great deal of discretion in
determining whether to refer to guiding cases. It explains the reasons why
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judges reject guiding cases in court decisions, including differences in facts
and law application and inadequate evidence to apply guiding cases.

Finally, this chapter addresses the question to what extent guiding cases
influence administrative organs. Two dimensions are addressed. It argues
that, in judicial practice, administrative organs rarely propose guiding cases
during trial owing to the fact that the majority of administrative law guiding
cases defend individual rights, which is not in favor of administrative organs.
With regard to administrative regulations and local government rules, this
section demonstrates that guiding cases may be merely one of the factors that
push changes to administrative organs forward.

V. Research methods

In order to answer the central research questions, this study mainly applies
doctrinal methodology supported by empirical findings and comparison with
foreign jurisdictions.

The doctrinal methodology has the function of organizing and system-
atizing legal sources.®® For instance, to answer the questions regarding the
binding effect of guiding cases, this study analyzes the legal sources of the Chi-
nese legal system and provisions issued by the SPC regarding its instruments,
such as guiding cases, judicial interpretations and the similar-case searching
mechanism. Furthermore, to investigate different types of guiding cases and
to find out the relationship between guiding cases and the contents of the
already released judicial interpretations or law, this study analyzes the key
points of adjudication in guiding cases, the relevant judicial interpretations
and law, and compares them with each other in Chapter Five. The doctrinal
method is also applied to outline the selection procedure of guiding cases and
the operation of the similar-case searching mechanism.

This study also refers to the findings of several empirical studies to gain
statistics on guiding cases in terms of their publication and application in
judicial practice. With regard to quantitative empirical research, this study
refers to empirical surveys conducted by various scholars or organizations.
For instance, Chinalawinfo (1t KA {5 E.M) publishes an annual report
on the application of guiding cases and the publication of the previous year,

86 Riithers, Fischer, Birk, Rechtstheorie mit Juristischer Methodenlehre, 11. Aufl., 2020, s.
204, Rn. 321.
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from 2017 to 2021, all of which is based on publicly available court decisions.?”
Furthermore, the Sichuan High Court and Sichuan University collaborated
on an empirical research project regarding the proportion of various types of
cases in the SPC Gazette from 1985 to 2011.8% Quantitative empirical research
is mainly applied in Chapter Six to illustrate how judges and parties cite
guiding cases in judicial practice. Furthermore, in comparing typical cases
with guiding cases (see Chapter Two), quantitative empirical studies are also
used to demonstrate the content of typical cases in the SPC Gazette.

In terms of qualitative empirical research, this study makes substantial
use of news reports, documents or reports issued by state organs and
articles written by officials to illustrate how court decisions are selected as
guiding cases in practice. For instance, articles published by SPC officials are
referred to in order to outline how the recommendations of guiding cases are
initiated, submitted to the SPC, and finally actually approved, which makes
them an important complement to the doctrinal method. This information
originates from the seven volumes of Chinese Case Guidance, published
between 2015 and 2019 by the SPC Research Office (Fz i A\ RIEBE I ) .80

87 Guo Ye (#), Sun Mei (), Report on The Application in Judicial Proceedings of
Supreme People’s Court Guiding Cases (2017) (5 A RiEFE 18 S 1261 2017 75
FVER A ), China Journal of Applied Jurisprudence (FF[E b %), 2018, No.
3, pp. 108-133; Guo Ye (3FH1), Sun Mei (f1%£), Report on The Application in Judicial
Proceedings of Supreme People’s Court Guiding Cases (2018) (5= A RIEFETE S
2151 2018 - BE EIVEN, A 15), China Journal of Applied Jurisprudence (4 [E 5 %
2#),2019, No. 3, pp-146-174; Guo Ye (), Sun Mei (FMEE), Report on The Application
in Judicial Proceedings of Supreme People’s Court Guiding Cases (2019) (fx = AR
VEBEFE SRS 2019 FEE RIVER ), China Journal of Applied Jurisprudence
(HF E B £ 2#), 2020, No. 3, pp. 88-118; Guo Ye (ZhT), Sun Mei (F)I£), Report on
The Application in Judicial Proceedings of Supreme People’s Court Guiding Cases
(2020) (A N RIEBEFE SR 2020 FEERVER ), China Journal of Applied
Jurisprudence (FREI R F%2%), 2021, No. 5, pp- 121-148.

88 Zuo Weimin (& TL[%), Chen Mingguo (FRFA[E) (ed.), The Research on the Guiding
Case System in China (9 [E 45 (8 2 (58 5 I 1 5%), Peking University Press dt=
K2R, 2014, p. 50.

89 Hu Yunteng (ed.) (8 H%), China Case Guidance Vol. 1 (' E 2 5 555 1 ), Law
Press China (Y H kL), 2015; Yan Maokun (ed.) (Bli% ), China Case Guidance
Vol.2 (FEZRHIF5 55 2 4, Law Press China (FE H itt), 2015; Yan Maokun (ed.)
(B%E), China Case Guidance Vol. 3 ({F[E Z 745 55 3 ), Law Press China (£
Hi b #L), 2016; Yan Maokun (ed.) (%), China Case Guidance Vol. 4 (1 E £ 5§
555 4 1), Legal Press China (FEF HiRTt), 2017; Yan Maokun (ed.) (/% 2), China
Case Guidance Vol. 5 ({1 [E Z #5558 5 ), Law Press China (A H fftit), 2017;
Jiang Qibo (ed.) (Z£JFi%), China Case Guidance Vol. 6 (' E Z FIT55: 28 6 ), Law
Press China (JEfE HikfUtL), 2018; Jiang Qibo (ed.) (ZZ25%), China Case Guidance Vol
7 (FEZRHITE S5 7 ), Law Press China (YA Hi i tt), 2019.
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These publications provide sufficient background information as well as its
interpretation by SPC officials, including recommendation work inside the
SPC, the purpose of certain guiding cases and the work related to guiding
cases in local courts. However, the current release lags behind the publication
of guiding cases and covers only part of the guiding cases, namely from
Guiding Case No. I to No. 96.

Additionally, this study makes limited use of comparative legal methodol-
ogy. In terms of a historical perspective, Chapter One compares the guiding
cases system with the cases in the SPC Gazette. Although guiding cases are
a unique invention of the SPC,”° some aspects of guiding cases can also be
compared with similar mechanisms in foreign legal systems. Chapter Two
compares the factual binding effect of guiding cases with the factual validity
of cases in the German legal system.

90 By “unique invention”, it mainly refers to the fact that the guiding cases are not
necessarily the SPC’s adjudications and are issued through the approval of the SPC
adjudication committee, but not created in the way of trial. Furthermore, guiding
cases are no longer the original court decisions and have been edited and reorganized.
Though guiding cases are not regarded as legal sources, the SPC indicates for the first
time in its document that judges shall refer to guiding cases when dealing with similar
cases. See: Article 3, 8, 9, Detailed Rules for the Implementation of the Provisions of the
Supreme People's Court on Case Guidance (5 =1 AF{ERE K T2 5T S TIEMHLE
SEREAEN, ¥ (2015) 130 5), 27 April 2015.
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L Introduction

This chapter contextualizes guiding cases as it compares them with other in-
struments of the SPC to steer the adjudication in lower courts. Although many
scholars describe the guiding cases mechanism as an original innovation of
the SPC, the analysis reveals that most elements of guiding cases resemble
pre-existing measures such as the “typical cases” that are published in the
SPC Gazette. This leads to the question of why the SPC introduced the new
category of guiding cases in the first place and did not simply adjust existing
case guidance mechanisms, such as typical cases in the SPC Gazette, official
replies, or simple replies to requests from lower courts.

To answer this question, the chapter asks: what roles did cases released
by the SPC play before the SPC publicly issued cases; how are guiding cases
different from the typical cases in the SPC Gazette and what is the connection
between them; how do local courts’ experiments of different cases systems
have an impact on guiding cases and what is the SPC’s attitude toward these
local experiments; what are the possible advantages of guiding cases over the
SPC’s other instruments; and, how could a similar-case searching mechanism
support guiding cases?

This chapter first argues that in the early years of the PRC, the cases and
judicial interpretations of the SPC shared a great deal in terms of binding
effect, form of publication and purpose of implementing party policy and the
filling of gaps in Chinese law.

In 1985, the SPC Gazette (5 A RVERE A1) began publishing “typical
cases” (#4722 {1]) with the goal of increasing the transparency of the court’s
everyday work and emphasizing the importance of judges conducting trial
work strictly according to law. In this regard, many typical cases only repeat
the content of legislation and judicial interpretations. Furthermore, typical
cases are intended to serve as guidance to lower courts and to teach judges
how to apply the law correctly. Before the formal introduction of guiding
cases in 2010, typical cases in the SPC Gazette served the role of guiding
cases. However, as the SPC Gazette has been publishing typical cases since
1985, the many typical cases are no longer relevant to current legal disputes
and can potentially be in conflict with current law. In general, guiding cases
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are a reformed and enhanced version of the SPC’s typical cases, though the
progress made by guiding cases is quite limited.

This part further argues that guiding cases are designed to restrain the
judges’ discretion and unify the application of the law. The SPC constantly
related guiding cases to reforms in discretion and sentencing. Furthermore,
the public is unsatisfied with the current state of “treating similar cases
differently” and this situation casts doubts on the SPC’s authority and the
fairness of trial work. It demonstrates that the public has an urgent need
for the consistent and unified implementation of law. According to some
SPC officials, guiding cases are an effective and direct way to address public
needs. Meanwhile, judicial intepretations are still presented in the form
of abstract rules and are incapable of resolving issues regarding discretion
and sentencing, ultimately resulting in “treating similar cases differently”.
Moreover, SPC has to commit additional resources and adhere to a more
rigorous procedure to issue judicial interpretations nowadays.

Another important reason for introducing guiding cases is that they seek
to replace the SPC’s official replies (L&), a form of judicial interpretations,
or simple replies (£ & ). In general, guiding cases are not intended to
replace judicial interpretations. Both the guiding cases and the official replies
or simple replies are based on certain cases. In contrast to the procedure
of official replies or simple replies, the SPC takes the initiative to clarify
its standpoints by publishing guiding cases. Furthermore, by introducing
guiding cases, the SPC may avoid the negative reputation caused by official
replies or simple replies. Current information also indicates that the SPC’s
Case Guidance Office (174553712 %) is currently coordinating with the
relevant SPC internal departments that handle case requests (Z/1571) from
high courts in order to gather more potential guiding cases. However, at
present, official replies and simple replies are unlikely to be fully abolished.

The SPC has also imposed a similar-case searching duty on judges, which
has the potential to increase the guiding-case application rate. When assigned
this duty, judges are more likely to do similar-case searches and refer to
guiding cases when presented with difficult or new types of lawsuits. Because
guiding cases are always listed first, they have a much larger chance of being
consulted. On the other hand, the tiny number of guiding cases restrict the
effect of similar-case searching.

Finally, guiding cases continue to be deficient in terms of more detailed
regulations or support from other procedural law. The impact of guiding
cases was not further strengthened until the SPC introduced a similar-case
searching duty for judges several years after the introduction of guiding cases.
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It demonstrates that the development of guiding cases stagnated for years. In
order to encourage judges to apply guiding cases, the SPC should provide
more specific rules addressing issues of guiding-case application, such as how
to identify similar cases in practice. So far, no procedural law has included
guiding cases as a factor in the trial process. Therefore, the guiding cases
system is far from complete and is not being taken seriously in trial work.

II. State of research
1. Research on the cases issued by the SPC before 1985

Generally speaking, scholars and judges largely agree that the SPC has begun
using cases to guide lower courts since the 1950s.”! The SPC published cases
mostly as internal documents and required judges to refer to and cite them
(H.HR#%5]) before the SPC published typical cases in its Gazette.?2 Similarily,
some argue that cases were binding inside the court system.”®> One argument
points out that during this period, cases issued by the SPC mainly were
aimed at implementing party policies such as the rehabilitation of victims
of injustice committed during the Cultural Revolution or the Strike Hard
Campaign (“/*4]7).9* Meanwhile, there is also a viewpoint indicating that

91 HuYunteng (41 =H%), Yu Tongzhi (T°[F] &), Research on Major Controversial Issues of
Case Guidance System (Z& {5l F5 5:Hl B2 T B A SEMESF LRI ST, Chinese Journal
of Law (J£2£0/147), 2008, No. 6, p. 3; Zhou Daoluan (J&i& %), Historical Development
of Chinese Case System (' [E Z& {7l | £ [ [ % & ), Journal of Law Application (¥%
A& ), 2004, No. 5, p. 4; Zhang Jun (5K %), Making the Full Use of Case Guidance,
Promoting a Fair, Efficient and Authoritative Socialist Judicial System (ﬁﬁ?ﬁ?ﬁ%%
FESVER R A TE R 12 3 S RNEHIEEX), in: Hu Yunteng (ed.) (# =
[f%), China Case Guidance No. 1 (& Z 5|5 55 1 #&), Law Press China (EHEH! it
1), 2015, p. 289; Shi Lei (1 %%), Case System and Category of the People’s Court (A [
VEBE FVEZR 1R R 52 7), Journal of Law Application Judicial Case (1% A 7%
Z51)), 2018, No. 6, p. 36.

92 Zhou Daoluan(J&;iE%5), Historical Development of Chinese Case System (F7E 247
Y 71 52 &% J2), Journal of Law Application (¥£f1E ), 2004, No. 5, p. 4; Shi Lei (f1
#%), Case System and Category of the People’s Court (A FRVERE AEAZR F iR R 5HK7),
Journal of Law Application Judicial Case (JE{EiE FH FI¥EZ ), 2018, No. 6, p. 36.

93 Liu Keyi (Y| 52%%), Effectiveness and Systematization of Chinese Guiding Cases (1275
SPER KI5 T B HAR Z24L), Law and Modernization (FEGEARALIFAY), 2017, No.
5, p. 123.

94 LiShichun (Z¥{t#), Another Path for the Case Guidance System: Restraint Application
of Judicial Activism (Z 645 5l B 1) 57— 2% B —— Rk R s £ e B A TR
& ), Law Science (¥£2£), 2009, No. 6, p. 61.
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besides implementing party policies, these cases were also used to establish
standards for conviction and sentencing when no relevant statutes had been
enacted, as criminal law and criminal procedure law were not issued at that
time.*® Those studies reveal that, in general, cases issued by the SPC during
this period were not openly published, but rather served as administrative
orders. Note that adjudications in the early years of the PRC have not gone
public.”® Due to this lack of transparency and limited information regarding
cases and adjudications in the early years of the PRC, these studies are not
able to reveal more detailed information about the SPC’s case publication or
their applications in court decisions.

2. Research on the typical cases in the SPC Gazette

Regarding the overall evaluation of the typical cases in the SPC Gazette,
Zhou Daoluan’s research and Yao Ying’s essay in People’s Court Daily shed
significant light on the objective, the content and the selection procedure of
typical cases in the SPC Gazette.””

a. Research on the objectives and content

In terms of the objective and content of typical cases, it is widely believed that
typical cases are primarily intended to promote the socialist legal system and
summarize trial experience.”® Concerning the precise meaning of “promoting

95 Shi Lei (f1%%), Case System and Category of the People’s Court (AR EERT FIVEZR il
Z 523, Journal of Law Application Judicial Case (JEEE F "IVEZE 1)), 2018, No.
6, p. 37.

96 For instance, the earliest civil law adjudications included on China Judgement Online
were from1996.1n 1999, the Beijing First Intermediate Court was the first court in China
that allowed the public to have access to its judgements. See: Xu Cong (#4), Judicial
Openness: Breaking the Backroom Deals and Accepting Supervision Proactively (F]{%
AT DEERAE R E B2 W), People’s Court Daily (ARIEREHR), 2017. 3. 5,
Edition. 5; https://wenshu.court.gov.cn/.

97 Zhou Daoluan(J&#;iE%5), Historical Development of Chinese Case System (7 E Z& {5l
JER 3 52 % J2), Journal of Law Application (¥£18i% F), 2004, No. 5, pp. 5-6; Yao Ying
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