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Preface
PrefacePrefaceIn the last few years, the Court of Justice of the European Union (CJEU) has had
to deal with more and more cases concerning direct taxation and the fundamental
freedoms. This is also due to the fact that the European Commission seems to be
more and more willing to criticize national tax law systems and to initiate in-
fringement procedures against EU Member States. As all these cases are of great
interest for academics as well as practitioners, they need to be analysed carefully.

From 21 to 23 November 2019, the conference “Recent and Pending Cases at the
CJEU on Direct Taxation” took place in Vienna. A great number of experts on
European and international tax law accepted our invitation to attend the confer-
ence and took part in the discussions. At the conference, cases in the field of di-
rect taxation now pending before or recently decided by the CJEU were presented
by experts from the respective countries. These national reporters provided in-
sights into the national as well as the European background of the cases. Their
presentations were the basis for further lively discussions among the international
participants. Possible consequences of these cases, the likely future CJEU deci-
sions and future trends in the CJEU case law were discussed and analysed in
detail. The results of the conference are published in this book.

The conference would not have been possible without the City of Vienna to whom
we would like to express our thanks. In addition, we would like to express our sincere
thanks to the authors who contributed to the conference by presenting the cases
from their countries at the conference and getting actively involved in the discus-
sions. Furthermore, they supported the entire project and the publication of this
book by committing themselves to a strict time schedule. We are also grateful to the
Linde publishing house for the co-operation and the quick realization of the publica-
tion of this book. Linde has generously agreed to include this book in its catalogue.

Our particular thanks go to Renée Pestuka and Layomi Gunatilleke-Jester for the
smooth organization of the conference, to Eleanor Campbell, who edited and pol-
ished the texts of the authors, and to Robin Damberger and Valentina Emanuele,
who supported us in deciding on the structure of the conference and in the prepa-
ration and publication of this book.

Michael Lang
Alexander Rust
Claus Staringer

Pasquale Pistone
Josef Schuch

Alfred Storck
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1.  Introduction
The interaction between EU law and international tax law has always been a
source of discontent and confusion for tax specialists. One may for example think
of the groundbreaking Schumacker case of the CJEU (C-279/93) that shed new
light on the generally accepted distinction in international tax law between resi-
dent and non-resident taxpayers. It should not come as a surprise therefore that
the initiatives of the European Commission to review advance pricing agree-
ments (“APAs”) of Member States have given rise to a substantial amount of crit-
ical commentary in academic literature.1

Essentially, these initiatives of the European Commission are concerned with the
interaction between EU State aid law (as laid down in Article 107 of the TFEU)
and the norms of national and international tax law that regulate the allocation of
profits within a multinational company (i.e “transfer pricing law”). Given the
central importance of the arm’s length principle as the core of transfer pricing
law, it is not surprising that the very introduction of the so-called EU arm’s length
principle, as being an element of EU State aid law, has given rise to a substantial
number of disapproving comments.2 The European Commission has reverted to
this principle to challenge APAs concluded by Member States, like the Nether-
lands and Luxembourg, that adhere to the arm’s length principle on the basis of
their respective national tax law. These include, amongst others, APAs concluded
with Starbucks and FIAT.3 Even more intriguingly, the European Commission
has challenged Ireland, which did not follow the arm’s length principle at the time
when it concluded the contested APA with Apple.4

Given the ongoing uncertainty about the relationship between EU State aid law and
transfer pricing law, the rulings of the General Court of the European Union (the
“Court”) in the Starbucks case5 and the FIAT case6 have been eagerly awaited.7 The

1 See, for example, D. Kyriazis, From soft law to soft law through hard law: The commission’s approach to
the state aid assessment of tax rulings, European State Aid Law Quarterly 2016, pp. 428–439 and D. Smit,
International income allocation under EU tax law: tinker, tailor, soldier, sailor, EC Tax Review 2017,
pp. 67–74. 

2 See, for example, R. Bonnici, The European Commission’s arm’s length standard: relationship and
compatibility with the arm’s length principle under transfer pricing, International Transfer Pricing
Journal 2019, pp. 57–64 and F. Todhe, The rise of an (autonomous) arm’s length principle in EU state
aid rules?, European State Aid Law Quarterly 2019, pp. 249–263.

3 Decision of the European Commission of 21 October 2015 in the Starbucks case (SA.38374) and the
decision of the European Commission of 21 October 2015 in the FIAT case (SA.38375). 

4 Decision of the European Commission of 30 August 2016 in the Apple case (SA.38373).
5 General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Netherlands

and Starbucks vs. European Commission, ECLI:EU:T:2019:669.
6 General Court, 24 September 2019, joint cases T-755/15 and T-759/15, Grand Duchy of Luxembourg

and FIAT vs. European Commission, ECLI:EU:T:2019:670.
7 The decision of the General Court of 14 February 2019 in the Belgian excess profits case provided the first

insights into this subject-matter. General Court, 14 February 2019, joint cases T-131/16 and T-263/16,
Kingdom of Belgium and Magnetrol International vs. European Commission, ECLI:EU:T:2019:91.
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purpose of this chapter is to analyse the decision regarding the APA of Starbucks
Manufacturing EMEA BV (“Starbucks” or “SMBV”) from the point of view of the
aforementioned tension between EU State aid law and transfer pricing law.8 The re-
search question investigated in this chapter is to ascertain what the decision of the
Court in the Starbucks case makes clear about the interaction between EU State aid
law and transfer pricing law and to what extent this ruling can serve as a stepping
stone towards a sustainable interaction between these fields of law. To this end, the
chapter analyses the following aspects of the EU arm’s length principle: the mere
existence and function of the principle (sections 2 and 3), the conditional applica-
tion of the principle (section 4), the substantive scope of the principle (section 5)
and the burden of proof (section 6). This analysis leads to a proposal for a sustain-
able solution on the basis of the decision of the Court (section 7) and a conclusion
(section 8).

2. Confirmation of an EU arm’s length principle
The starting point of the analysis of the relationship between EU State aid law and
transfer pricing law is the question whether there actually exists such a thing as an
EU arm’s length principle. The most notable part of the decision of the Court is
therefore the confirmation by the Court that there actually is such a principle.
After intense debate about the policy choices of the European Commission and
the use of its legitimation narratives,9 it is actually almost reassuring to read that
the Court introduces the EU arm’s length principle with the help of the well-
known dictum that “[a]ccording to settled case-law, while direct taxation, as EU
law currently stands, falls within the competence of the Member States, they must
nonetheless exercise that competence consistently with EU law”..10 This means, in
other words, that the national competence of the Member States to grant APAs
does not escape from the scrutiny of EU fiscal State aid control.11 It is, in my view,
without a doubt correct that the Court firmly rejects the arguments of The Nether-
lands and the taxpayer that such supervision would amount to de facto tax har-

8 The fact pattern of this case and the initial steps in the process are already well enough known. See, for
example, E. Kemmeren, The Netherlands I: Fiscal Unity, Groupe Steria’s Per-Element Approach and
Currency Losses relating to a Non-Resident Subsidiary (C-399/16[X NV]); Starbucks and State Aid
(T-760/15 and T-636/16), in M. Lang, P. Pistone, A. Rust, J. Schuch, C. Staringer, & A. Storck (eds.),
CJEU – Recent Developments in Direct Taxation 2016 (Vienna: Linde Verlag, 2017), pp. 117–162 and
B. Vos, State aid, taxation & transfer pricing: illegal fiscal state aid granted to Starbucks?, EC Tax Re-
view 2018, pp. 113–120.

9 See C. Peters, Tax Policy Convergence and EU Fiscal State Aid Control, EC Tax Review 2019, pp. 6–17
and C. Peters, The legitimacy of EU fiscal state aid control: What is your legitimation narrative? in
C. De Pietro (eds.), New perspectives on fiscal state aid: Legitimacy and effectiveness of fiscal state
aid control (Alphen aan den Rijn: Kluwer Law International BV, 2019), pp. 5–30.

10 General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Netherlands
and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 142.

11 See also General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Neth-
erlands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 158-159.
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monization. This rejection is well-founded, since it is difficult to understand why
the “incoming tide of EU law”, to borrow Lord Denning’s famous metaphor,
would need to stop at this very point of European integration. On the basis of the
supremacy of EU law there simply can be no doubt that EU State aid law sets aside
(the selective application of) national tax law in the event that it could have the ef-
fect of distorting competition within the internal market.

In order to justify the existence of an EU arm’s length principle, the Court seems
to rely strongly on the argument that Article 107(1) of the TFEU presupposes a
principle of equal treatment.12 This follows most explicitly from paragraph 149
where the Court explicitly draws a conditional (see below in section 4) compari-
son between integrated undertakings and stand-alone undertakings. We read in
that paragraph that the European Commission derives from Article 107(1) the
power to “compare the fiscal burden of such an integrated undertaking resulting
from the application of that fiscal measure with the fiscal burden resulting from the
application of the normal rules of taxation under national law of an undertaking,
placed in a comparable factual situation, carrying on its activities under market
conditions.” Even though this foundation seems rather clear, it is my view that a
somewhat more elaborative foundation for this equality-inspired interpretation
of Article 107(1) of the TFEU would have added to the persuasiveness of the dic-
tum. Nevertheless, the Court should be applauded for taking away the worries of
the Netherlands and Ireland, and some scholars,13 that Article 107(1) of the TFEU
amounts to a “general principle of equal treatment in taxation that would allow no
different treatment of the profits of stand-alone companies and integrated compa-
nies.”.14 The Court usefully specifies that the EU arm’s length principle should be
seen in the specific context of testing whether inter-company transactions are
remunerated as if they were agreed upon by independent parties.

The first, and most significant, conclusion of this ruling is therefore that the Court
is confirming that the conclusion of APAs does not escape the application of EU
fiscal State aid control. In this regard, the Court makes clear that the so-called EU
arm’s length principle should oversee the application of transfer pricing law. The
contextualization of the EU arm’s length principle within the framework of trans-
fer pricing law illustrates that the Court is at pains to manoeuvre between the
arm’s length principle that we know from national and international tax law and
the EU arm’s length principle that is now supposed to be part of Article 107(1) of

12 The Court regards the judgment of the ECJ in the Forum 187 case (C-182/03 and C-217/03) to be of
a supportive nature in this respect. See paragraph 150. A critical analysis of this particular argument
can be found in T. Joris and W. de Cock, Is Belgium and Forum 187 v. Commission a suitable legal
source for an EU ‘at arm’s length principle’?, European State Aid Quarterly 2017, pp. 607–616.

13 See S. Buriak and I. Lazarov, Between state aid and the fundamental freedoms: the arm’s length princi-
ple and EU law, Common Market Law Review 2019, pp. 919–922.

14 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 167–169.
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the TFEU. It is, in other words, making an attempt to illustrate that this EU arm’s
length principle is an element of EU competition law that is needed to test the ap-
plication of the arm’s length standard that we know from national and interna-
tional tax law. In this way, the Court is clearly operating along the lines of the po-
sition of Wattel who usefully categorized the EU arm’s length principle, as it was
being used by the European Commission, as an element of EU competition law
that should be distinguished from the arm’s length principle that we know from
national and international tax law.15 This principle is therefore, in Wattel’s words,
“aimed at protecting a level playing field for all economic operators in the internal
market, i.e. at protecting free competition, rather than at tax base protection or pre-
vention of double taxation.”16

3. The function of the EU arm’s length principle: 
tool or principle?

The mere recognition of an EU arm’s length principle makes it necessary to better
understand the function that this principle is supposed to perform at the interface
of EU State aid law and the national and international norms of transfer pricing
law. In this regard it seems confusing that the Court is constantly labelling the
“‘EU arm’s length principle’ as a “tool”.17 In this way, it is wholeheartedly repro-
ducing the somewhat semantic terminology of the European Commission that
was, incidentally, only introduced during the hearing.18 During the hearing, the
European Commission had labelled the EU arm’s length principle, for the first
time, as “a tool for assessing the price level of intra-group transactions”.19 The
Court follows this definition, for example, in paragraph 157 where reference is
made to “a useful tool that can be used to verify that intra-group transactions are
remunerated as if they had been negotiated between stand-alone undertakings.”20

These references of the Court should be seen in the light of its efforts to make
clear what function the EU arm’s length principle performs as an element of EU

15 See P. Wattel, Stateless Income, State Aid and the (Which?) Arm’s Length Principle, Intertax 2016,
pp. 791–801. It is a separate question whether the EU arm’s length principle is an autonomous part of
competition law or of internal market law. Compare C. Peters, Staatssteun en tax rulings: over com-
petitie tussen staten en de doodlopende weg van het recht, Weekblad Fiscaal Recht, 2017/87.

16 P. Wattel, Stateless Income, State Aid and the (Which?) Arm’s Length Principle, Intertax 2016,
pp. 791–801.

17 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 151, 152, 157, 163, 169
and 199.

18 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 138.

19 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 138.

20 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 157.
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competition law. With the consistent use of the word “tool” it is trying to make
clear that the principle should first of all be seen as a way to give substance to the
existence of an advantage within the meaning of Article 107(1) of the TFEU.
With reference to the existing case law of the CJEU it rules in paragraph 146 that
“[i]n the case of tax measures, the very existence of an advantage may be estab-
lished only when compared with ‘normal’ taxation”. This particular context also
explains why the Court relates this tool not only to the determination of relevant
prices, but also to the comparison of the taxable profit of an integrated company
with the taxable profit that is generated under market conditions..21 The particular
character of integrated companies (where inter-company transactions are not de-
termined by market forces) makes it ultimately necessary to make such a compar-
ison in order to determine the existence of a tax advantage. The Court is very well
aware of this distinct character of the transfer pricing problem, since it expressly
emphasizes this issue in the context of its analysis of the advantage test.22 The ap-
plication of the advantage test in this specific context requires investigation into
what the taxable profit of an integrated company would amount to if it were not
determined by the specific transfer pricing rules currently being used.23

The prudent approach of the Court to tweak the advantage test (i.e. EU State aid
law) to the particular requirements of the transfer pricing problem (i.e. national
and international tax law) confirms that the current case law of the CJEU is sim-
ply not up to this particular task. The imprecise and somewhat subjective nature
of determining transfer prices simply cannot be squared with the need to estab-
lish the existence of a tax advantage (as part of the State aid requirements laid
down in article 107(1) of the TFEU) in an objective and clear-cut way.24 It is ex-
actly this troublesome relationship between the existing case law concerning the
advantage test and the application of the arm’s length standard in individual cases
that has set the European Commission on an adventurous course to find its way.
The use of the market economy operator test and the conflation of the advantage
test and selectivity test into the EU arm’s length principle, which is now consid-
ered to be a “tool”, are merely efforts to adjust the application of the advantage
test to the particular exigencies of the transfer pricing problem.25

21 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 152.

22 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 148.

23 See also General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 147 where the Court rules
that “in order to determine whether there is a tax advantage, the position of the recipient as a result of
the application of the measure at issue must be compared with his position in the absence of the meas-
ure at issue (…) and under the normal rules of taxation.”

24 See J. Monsenego, Selectivity in State Aid Law and the Methods for the Allocation of the Corporate Tax
Base (Alphen aan den Rijn: Kluwer Law International B.V. (EUCOTAX Series), 2018, pp. 136–144.

25 See C. Peters, supra footnote 12.
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The efforts of the Court to provide clarity on the function of the EU arm’s length
principle within the context of the interaction between EU State aid law and
transfer pricing law are applaudable. The only question is whether it has provided
sufficient clarification on the interaction between EU State aid law and transfer
pricing law. Section 5 will therefore deal with the way that the Court has actually
given substance to the EU arm’s length principle. This should make it possible to
analyse whether the approach chosen by the Court in this Starbucks case consti-
tutes a proper solution to the problem of applying the advantage test in the con-
text of transfer pricing law. For now, it is sufficient to conclude that the way in
which the Court has framed the problem is a good starting point in this respect.

4. Application depends on choice of the Member State: 
equality by choice?

The mere recognition of an EU arm’s length principle and the attempt of the Court
to define the function of this principle in the particular context of the interaction
between EU State aid law and transfer pricing law are important milestones arising
from the ruling. Another crucial element of the ruling is the condition that the
Court has attached to the application of the EU arm’s length principle. Crucially,
the application of EU fiscal State aid control is made dependent on the taxation of
integrated companies under national tax law. We read in the central paragraph 149
that “[w]here national tax law does not make a distinction between integrated under-
takings and stand-alone undertakings for the purposes of their liability to corporate
income tax, that law is intended to tax the profit arising from the economic activity of
such an integrated undertaking as though it had arisen from transactions carried out
at market prices.” Subsequently, the Court makes clear that the application of the
EU arm’s length tool is triggered only when this particular condition is met. After
all, this deliberate choice of the Member State implies that it wants to establish equal
treatment between the taxation of stand-alone companies and the taxation of inte-
grated companies. This particular aspect of national tax law therefore has the effect,
according to the Court, that it is up to EU State aid law to supervise whether the
Member State is actually delivering this promise of equal treatment. Consequently,
in the words of the Court in the same paragraph, “the Commission may compare the
fiscal burden of such an integrated undertaking resulting from the application of that
fiscal measure with the fiscal burden resulting from the application of the normal
rules of taxation under national law of an undertaking, placed in a comparable fac-
tual situation, carrying on its activities under market conditions.” The Court seems
therefore to conclude, without an explicit analysis, that stand-alone companies and
integrated companies are in a comparable (factual and legal) situation from the
point of view of the application of national corporate income tax.26

26 This position is not undisputed. See, for example, R. Luja, Taxation, state aid and distortions of compe-
tition: General Report Topic II – FIDE Conference 2018, XXVIII FIDE Congress – Volume 2, Coimbra,
Almedina 2018, para. 4.3.
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This conditional application of the EU arm’s length principle is predominantly an
attempt to substantiate the delineation of competences between the Member
States and the relevant European institutions in relation to EU fiscal State aid
control. It suggests that the Member States are still able to make autonomous
choices about the taxation of multinational companies. More particularly, this
line of reasoning implies that the Member States have autonomy in choosing the
‘allocation method’ needed to organize the international allocation of the profits
of multinational companies.27 At the same time, it goes without saying that the
Netherlands (in this case) and the very great majority of other Member States are
actually applying the arm’s length standard to perform this allocative function.
This effectively makes the conditional nature of the application of Article 107 of
the TFEU a dead letter in this particular context. The use of the arm’s length
standard in a national corporate income tax system automatically enforces the
application of the EU arm’s length principle that should supervise whether the
application of this arm’s length standard establishes the envisaged equal treat-
ment between the taxation of stand-alone companies and the taxation of inte-
grated companies.

Obviously, this leads to the fundamental question whether a Member State, let’s
say Ireland, may also choose not to include an allocation method in its corporate
income tax system. Or does EU competition law prescribe that the proper func-
tioning of the internal market is impaired when a corporate income tax system
does not attempt to guarantee equal treatment between integrated companies and
stand-alone companies? These are the fireworks we are anxiously waiting for in
the pending Apple case. In my view, the Court is not yet putting its cards on the
table in this Starbucks decision. At the same time, the decision leaves me with the
impression that Apple and Ireland will lose their case. Briefly put, my conclusion
boils down to fact that in a properly functioning internal market it is simply a
reckless choice for a Member State to tax the separate legal entities of a multina-
tional company in an independent way, while not drawing the conclusion from
this starting point that there should be an allocation mechanism in place that does
justice to the particularities of taxing such multinational companies. The Court
does not wholeheartedly reject this argument (in paragraph 164) in the Starbucks
case, but obviously since it is a case about the Dutch corporate income tax system,
it did not have to do so. At the same time, it is undoubtedly true that the Court
has explicitly followed- up on the already mentioned ‘incoming tide’ metaphor
when it rules “that the Commission does not have, at this stage of the development
of EU law, competence to allow it to define in an autonomous manner the ‘normal’
taxation of an integrated undertaking, by disregarding national tax rules”..28 That

27 Compare the analysis of J. Monsenego, supra footnote 21.
28 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-

lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 159.
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phrase would seem to suggest that Ireland does not have to include the arm’s
length standard in its national tax law to guarantee equal treatment between multi-
national companies and stand-alone companies. Upon closer reading, however,
this formulation does not provide clarity on the question of the competence of a
Member State (like Ireland) to choose not to include an allocation method in its
corporate income tax system. In my view, the Court only wants to make clear
with this reference that the mere fact that the application of the EU arm’s length
principle is triggered (resulting from the aforementioned ‘autonomous’ choice of
the Member State), does not imply that the European Commission is at liberty to
prescribe the substantive scope of such a principle (tool) in a completely auto-
nomous way. I will get back to this in the next section.

5. Substantiation of the EU arm’s length principle: 
what is the benchmark for determining the normal 
level of taxation?

These considerations lead in turn to the more problematic parts of the decision of
the Court namely, the explication of the substantive scope of the EU arm’s length
principle and the subsequent application of the principle to the facts of the case. A
considerable part of the debate about the EU arm’s length principle was focused
on whether it has an autonomous meaning and to what extent the national trans-
fer pricing regulations and the OECD Transfer Pricing Guidelines are relevant for
its interpretation.29 In my view, the Court has unfortunately not managed to find
a proper solution to the challenging task of tweaking the advantage test to the par-
ticularities of the transfer pricing problem. Its decision to follow the Commis-
sion’s semantic use of the word “tool” has the effect that the definition and the
application of this tool goes awry.
It is in itself understandable that the Court denies the claim of the Netherlands
that the European Commission has failed to substantiate the content of the EU
arm’s length principle.30 Any principle that is derived from the principle of equal-
ity has an empty ‘shell’ that needs to be ‘substantiated’. This implies however that
a Court which is applying such a principle should provide clear insight into the
criteria that are relevant for its equality-based analysis. In the context of the case
under review, this would imply that the Court should have made it crystal-clear
which sources of law are relevant to give substance to the EU arm’s length prin-
ciple. Only such a clear indication of the relevant sources of law would make it
possible to establish the relevant reference system in an unequivocal way. How-
ever, the Court fails to give complete clarity on this crucial matter.

29 Compare, for example, A. Gunn and J. Luts, Tax rulings, APA’s and state aid: legal issues, EC Tax Re-
view 2015, pp. 119–125. 

30 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 157.

fb-cjeu-dirtax-2019.book  Seite 9  Mittwoch, 3. Juni 2020  3:21 15



The Starbucks decision of the General Court (Cases T-760/15 and T-636/16)

Lang et al (Eds), CJEU – Recent Developments in Direct Taxation 2019, Linde10   

In any case, the Court does not explicate wholeheartedly that Dutch national tax
law constitutes the relevant source of tax law to determine the required bench-
mark of the advantage test. It definitely alludes to this starting point several times,
but it does not completely exclude that other sources of law could also be relevant.
We can read for example in paragraph 137 that it should be assessed whether “the
APA derogates from the general Netherlands corporate income tax system”.31 In
paragraph 171 the Court even dismisses the claim of the Netherlands and Star-
bucks that the European Commission failed to determine the existence of an ad-
vantage on the basis of national tax law. It explains that it was clear from the rele-
vant decision that the European Commission examined this issue “by reference to
the general Netherlands corporate income tax system”. These clear references to
Dutch national tax law are however alternated with some paragraphs that leave
room for a broader interpretation of the EU arm’s length principle. In particular,
the Court does not dismiss the possibility that the European Commission may
apply any other ‘appropriate methodology’, provided that it is properly justified,
to determine the existence of an advantage in the context of determining transfer
prices.32 This leaves open the possibility that the EU arm’s length principle has a
different meaning than the arm’s length principle that is laid down in Dutch na-
tional tax law.
When it comes to the application of the “tool” however, it seems that the Court is
effectively relying exclusively on Dutch national tax law to determine the applica-
ble prices and – consequently – the normal level of taxation. This reliance on
Dutch national tax law is most unequivocal in paragraphs 237–239 where the
Court follows the position of the European Commission that “the rules of the gen-
eral Netherlands corporate income tax system” (paragraph 238) constitute the rel-
evant set of rules to assess the APA. In other parts of the judgment, this explicit
reliance on Dutch national tax law is unfortunately somewhat less clear.
With regard to the role of the OECD Transfer Pricing Guidelines on the other
hand, the Court seems somewhat more explicit in the judgment. It establishes in
paragraph 155 that “those guidelines are based on important work carried out by
groups of renowned experts, that they reflect the international consensus achieved
with regard to transfer pricing and that they thus have a certain practical signi-
ficance in the interpretation of issues relating to transfer pricing”. The Court makes
this rather firm statement to illustrate that the European Commission cannot
simply put aside the OECD Transfer Pricing Guidelines in order to give a more
explicitly autonomous interpretation to the EU arm’s length principle. Even
though it is certainly true that it leaves open such an autonomous interpretation

31 Compare also the references to “the normal rules of taxation under national law” (para. 149), “the
normal rules of taxation in Netherlands law” and “the normal tax rules under Netherlands law” (both
in para. 153).

32 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 154 and also 172.
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by emphasizing that the Commission “cannot be formally bound” by the Guide-
lines, the general tenor of this paragraph is to keep in check the eagerness of the
European Commission to create its own set of substantive transfer pricing rules
that go against the international consensus.

This process of discouraging the enthusiasm of the European Commission is also
apparent in the subsequent parts of the decision. A good example is the dispute
concerning the alleged need to prioritize the direct CUP method over the more
indirect TNMM. The European Commission claimed, against the (current) odds
of the international consensus, that Starbucks should have applied the CUP
method in a mandatory way in this particular case and that it does not have a free
choice to apply the TNMM to determine the remuneration for the production
and distribution activities of SMBV.33 It took the view that there is support for
this position in the OECD Transfer Pricing Guidelines.34 The Court dismisses this
claim by deciding, amongst other things, that there is no need for a taxpayer to as-
sess all potential transfer pricing methods in order to determine which method is
most appropriate for the facts of the case.35 It bases this claim on the 2001 Dutch
Transfer Pricing Decree which indeed makes it explicitly clear in section 2 that
the taxpayer is in principle free to choose a transfer pricing method as long as the
selected method leads to a result that is in conformity with the arm’s length prin-
ciple.36 The Court subsequently rules, almost superfluously, that this Dutch posi-
tion is completely in accordance with paragraph 1.68 of the 1995 OECD Transfer
Pricing Guidelines.37 In this way, it effectively neutralizes the argument of the
European Commission that its own interpretation of the OECD Transfer Pricing
Guidelines should be decisive to give substance to the EU arm’s length principle.
The Court uses a similar line of reasoning to dismantle the argument of the Euro-
pean Commission that the Guidelines prescribe strict rules regarding the identifi-
cation of the tested party.38

The conclusion of this section is therefore that the Court fails to provide unequiv-
ocal clarity on the substantiation of the EU arm’s length principle. It is insuffi-
ciently clear how the Court defines the benchmark to determine the normal level
of taxation that is so crucial for the interpretation of the advantage test. National
transfer pricing rules seem to be decisive but at the same time the Court does not
completely rule out that the European Commission may take a different approach

33 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 208.

34 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 183.

35 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 214.

36 Idem.
37 Idem.
38 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-

lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 433 and 434.
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than Guidelines of the OECD to which it attaches so much importance. It rules,
on the one hand, that the Commission “cannot be formally bound” by the Guide-
lines, whereas it decides, at the same time, “that the Commission does not have, at
this stage of the development of EU law, competence to allow it to define in an au-
tonomous manner the ‘normal’ taxation of an integrated undertaking, by disre-
garding national tax rules”.39 This is a problematic middle course, since the Euro-
pean Commission has always insisted on such an autonomous interpretation of
the EU arm’s length principle.

Consequently, this decision of the Court does not quite clarify the relationship
between the national, the international (i.e. OECD) and the EU positions on the
interpretation of the arm’s length principle. The Court emphasizes several times
the congruence between the Dutch Transfer Pricing Decree and the OECD
Transfer Pricing Guidelines.40 This combined position seems to serve as a strong
buffer against an overtly enthusiastic effort of the European Commission to cre-
ate a separate substantive set of EU transfer pricing rules in this case. We will
need to wait for other cases to understand what would happen if the national po-
sition were to deviate substantially from the OECD position. Would the Court
then follow this national approach, tilt towards the “international consensus” of
the Guidelines or might it even allow the European Commission more leeway to
come up with an autonomous interpretation of the EU arm’s length principle?

6. Substantiation of the EU arm’s length principle: 
how to prove a deviation from the benchmark?

This latent uncertainty about the sources of law that are relevant to establish the
normal level of taxation is obviously directly related to the ascertainment of the
burden of proof concerning the alleged deviation from that benchmark. The
Court deals with this matter by deciding unequivocally, in paragraph 194, that it
follows from the case law of the CJEU that the European Commission has the
burden of proof in relation to substantiating the existence of State aid. It subse-
quently attempts to define this burden of proof more explicitly in the context of
the determination of transfer prices for transactions within a multinational com-
pany. In this regard, its deals in a very detailed way with the various claims of the
European Commission concerning, amongst others, the payment of the variable
royalty by SMBV to ALKI LP in the United Kingdom and the purchase price of
green coffee beans that the company paid to Starbucks Coffee Trading SARL in
Switzerland.

39 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 159.

40 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 7, 10 and 214.
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With regard to the burden of proof, the Court accentuates several times the some-
what imprecise nature of establishing transfer prices. We can read for example in
paragraph 152 that “the Commission can identify an advantage within the mean-
ing of Article 107(1) TFEU only if the variation between the two comparables goes
beyond the inaccuracies inherent in the methodology used to obtain that approxi-
mation.” It expounds on this somewhat cryptic formulation in paragraph 199
where it lays down that, given this approximate nature, “(t)he purpose of the
Court’s review is (…) to verify whether the errors identified in the contested deci-
sion, and on the basis of which the Commission found there to be an advantage, go
beyond the inaccuracies inherent in the application of a method designed to obtain
a reliable approximation of a market-based outcome.”41

It follows from this wording and the subsequent review of the various claims of
the European Commission that the Court is very much focused on “methodolog-
ical errors”. This implies that the European Commission should prove that the
taxpayer has obtained an advantage because it has applied the relevant transfer
pricing methodology in an erroneous way. However, it is not clear exactly how er-
roneous this misapplication should be. After all, as we read in paragraph 201,
“mere non-compliance with methodological requirements does not necessarily lead
to a reduction of the tax burden”. The European Commission should also “demon-
strate that the methodological errors that it identified in the APA do not allow a re-
liable approximation of an arm’s length outcome to be reached and that they led to
a reduction in the taxable profit compared with the tax burden resulting from the
application of normal taxation rules under national law on an undertaking placed
in a comparable factual situation to SMBV and carrying out its activities under
market conditions.”42 This implies that the European Commission should ex-
pressly prove that this methodological error has effectively resulted in a tax ad-
vantage for the taxpayer.

This burden of proof turns out to be the major obstacle for the European Com-
mission in this case. The Court dismisses the various claims that methodological
errors of the taxpayer have resulted in an advantage within the meaning of Article
107(1) of the TFEU. With regard to the aforementioned issue concerning the ap-
plication of the CUP method as an alternative to the TNMM, it rules, somewhat
hypothetically, in paragraph 211 that the mere demonstration of “errors in the
choice or application of the transfer pricing method” is not enough to prove the ex-
istence of an advantage in the sense of a reduction of the tax burden. It consist-
ently repeats this dictum in paragraph 427 in order to dismiss the claim of the
European Commission that the taxpayer made a methodological error when it

41 See also General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Neth-
erlands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 196, 498 and 512.

42 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 201.
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chose SMBV as the relevant tested entity. The Court also rules that a wrong
choice of tested party (i.e. the least complex entity) does not necessarily result in
an advantage for the taxpayer.43

7. Towards a sustainable solution?
One may wonder where the position of the Court on the application of the EU
arm’s length principle in the Starbucks case leads us. Without a doubt it does not
result in the very much needed clarity on the interpretation of the advantage test
within the particular context of transfer pricing law. The imprecise substantiation
of the principle (see section 5) and the emphasis on the burden of proof (see sec-
tion 6) have the effect that it is not possible to argue with any accuracy, in which
situations the conclusion of an APA could be contrary to the imperatives of EU
fiscal State aid control. In this regard, the ruling of the Court does not provide
satisfactory clarification on the interaction between EU State aid law and transfer
pricing law .
All the same, there does seem to be an underlying, albeit somewhat hidden, logic in
the reasoning of the Court that could appropriately explain the interpretation of
the advantage test in this particular context. This logic emerges from the juxtapo-
sition of two separate parts of the ruling on the variable nature of the royalty pay-
ments by SMBV to ALKI LP in the United Kingdom. On the one hand, there is the
position of the Court in paragraph 366 of the ruling in which it rebukes the trans-
fer pricing analysis of the taxpayer (as followed by the tax authorities) in a rather
strong way. It questions, to some extent, the economic rationality of the royalty
with a variable nature and rules that “the Kingdom of the Netherlands and Star-
bucks have not provided any convincing explanation justifying the choice of an un-
usual method to determine the level of the royalty”.44 At the same time, it rules in
paragraph 262 that the mere fact that SMBV is actually paying a royalty in order to
be entitled to use the intellectual property regarding the roasting of coffee beans “is
not devoid of all economic rationality”. It decides that SMBV simply needs this par-
ticular knowledge in order to pursue its economic activity. Consequently, it rules
“that SMBV does indeed derive added value from the use of the roasting IP, without
which it could not then resell the roasted coffee to Starbucks stores.”45

The contrast between these two positions itself illustrates the underlying rationale
of a sustainable reconciliation between EU State aid law and transfer pricing law.
This solution entails that the goal of the advantage test in this particular (transfer

43 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, paras. 436 and 437.

44 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 366.

45 See General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the Nether-
lands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 262.
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pricing) context is not the assessment of the actual allocation of taxing rights, but
rather the scrutiny of the establishment of that allocation of taxing rights. Conse-
quently, the residual profit allocation (to ALKI in the United Kingdom) that ulti-
mately results from the disputed royalty payments may be difficult to justify as
such, but it does not amount to the granting of a tax advantage.46 What matters is
that the payment of these royalties is properly justified in the functional analysis
that underlies the APA.47 This implies that the tax authorities need to control the
transfer pricing documentation, and in particular the functional analysis, of the
taxpayer in an adequate way before they grant the tax ruling. Such careful scru-
tiny should specifically include ascertaining that the functional analysis of the
taxpayer is in line with its actual process of value creation. As long as the tax au-
thorities perform this examination in a proper way, it should not be possible to
conclude that the APA grants a (selective) tax advantage to the taxpayer.48 Given
the fact that SMBV did not perform any relevant functions in relation to this in-
tellectual property in the Netherlands, it cannot be argued that the Dutch tax au-
thorities accepted a functional analysis that was out of line with the economic re-
ality.49 Assuming that the transfer pricing document was otherwise in order, this
finding should be sufficient to conclude that the Netherlands did not grant a tax
advantage to Starbucks.

8. Conclusion
Following the decision of the European Commission to investigate APA’s that
were concluded by Member States a lot of questions have been raised about the
potential impact of EU fiscal State aid control on the norms of national and inter-

46 See also General Court, 24 September 2019, joint cases T-760/15 and T-636/16, Kingdom of the
Netherlands and Starbucks vs. European Commission, ECLI:EU:T:2019:669, para. 367: “However,
the residual nature of that royalty simply means that it was calculated, in principle, from the deter-
mination of the level of other relevant charges and incomes as well as from an estimate of the level
of SMBV’s taxable profit. If those parameters were correctly identified, the mere residual nature of
the royalty would not preclude the level of the residual royalty from corresponding to its economic
value.”

47 Also compare the way the Court dismisses, in paragraphs 200–205, the claim of the European Com-
mission that the royalty payment at stake was not properly identified and analysed in the transfer
pricing report or the APA. It even decides explicitly in paragraph 204 “that the transfer pricing report
in no way disregards the licensing arrangement concluded between SMBV and Alki. That arrangement
is mentioned both in the description of the Starbucks group’s activities in the EMEA region and the
Netherlands and in the graphic representation of the EMEA region’s transactions. Therefore, the Star-
bucks group’s tax advisor did indeed take into account those transactions when he proposed SMBV’s re-
muneration.”

48 It is this very issue that distinguishes the ruling of the Court in the Starbucks case from the FIAT case
on the same day. Considering the limitation of this chapter to the Starbucks case, it is outside the
scope of this chapter to analyse the FIAT case and this issue in more detail. 

49 Compare J. Monsenego, Some observation on Starbucks, FIAT, and their potential impact on future
amendments to the arm’s length principle, Kluwer Competition Law Blog, 26 September 2009, http://
competitionlawblog.kluwercompetitionlaw.com/2019/09/26/some-observations-on-starbucks-fiat-
and-their-potential-impact-on-future-amendments-to-the-arms-length-principle/?print=print.
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national tax law that regulate the allocation of profits within multinational com-
panies. Tax scholars and practitioners were therefore impatiently waiting for the
decision of the Court in the Starbucks and FIAT cases to clarify this issue. The re-
search question in this chapter was to ascertain what the decision of the Court in
the Starbucks case has made clear about the interaction between EU State aid law
and transfer pricing law and to what extent this ruling can serve as a stepping
stone towards a sustainable interaction between these fields of law.
The main conclusion of the analysis is that the relationship between both fields of
law is beginning to take shape. The Court deserves credit for its efforts to deliver
a judgment that interprets EU State aid law in the particular context of transfer
pricing law. It rightly leaves no doubt about the existence of an EU arm’s length
principle as an element of EU State aid law that oversees the application of the
norms of national and international tax law. The ruling also makes clear that this
EU arm’s length principle should in the first place be seen in the context of the ad-
vantage test as an element of EU State aid law. It describes this principle, some-
what confusingly, as a tool that should give substance to this advantage test within
the particular framework of transfer pricing law. Unfortunately, this laudable ef-
fort to build a solid bridge between both fields of law ultimately fails, because the
judgment does not make sufficiently clear what sources of law substantiate the
EU arm’s length principle. The judgment seems to roughly follow the interpreta-
tion of Dutch national tax law, but at the same time it leaves room for an auto-
nomous meaning that is independent from these traditional sources of national
and international tax law. Furthermore, the Court sets the bar very high for the
European Commission to prove the existence of an advantage. This position is
not completely free from inconsistencies that would deserve clarification.
Nevertheless, it is the view of the author that the decision of the Court actually
serves as a stepping stone towards a sustainable relationship between EU State aid
law and transfer pricing law. Building on the fundaments of this ruling a solution
seems to be emerging that implies that the rationale of the advantage test in the
context of transfer pricing is not the assessment of the actual allocation of taxing
rights, but the scrutiny of the establishment of that allocation of taxing rights. As
long as the tax authorities carefully monitor the transfer pricing documentation
of the taxpayer, and in particular check that the functional analysis, is both com-
plete and in accordance with the actual process of value creation of the taxpayer,
there should be no State aid risk for the relevant APA. This implies that the actual
allocation of the taxing rights, including potential double non-taxation, should
play no role in this assessment. Admittedly, the ruling of the court does not com-
pletely follow this position, but the underlying logic of the decision definitely
points in this direction. Therefore, it can certainly serve as a stepping stone to-
wards a sustainable relationship between EU State aid law and transfer pricing
law. More work is needed though to sharpen the interpretation of the advantage
test in accordance with this rationale.
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