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Chapter 1 

Introduction 

Medical confidentiality lies at the very heart of the physician-patient relationship 
and is relevant to all areas of medical law. It is universally recognised as a value 
worth protecting, and there is widespread agreement that physicians should not, in 
principle, announce to the world that which the patients have confided in them. 
This principle was already recognised by the Hippocratic Oath which provided that: 

Whatsoever things I see or hear concerning the life of men, in my attendance on the sick 
or even apart therefrom, which ought not to be noised abroad, I will keep silence thereon, 
counting such things to be as sacred secrets. 

The concept of medical confidentiality is now an integral part of International 
Conventions, such as the Declaration of Geneva of 1994, and an obligation to 
maintain medical confidentiality is imposed on physicians by the rules of their 
profession. Many legal systems guarantee the protection of medical confidentiality 
in various ways. At the European level, the importance of medical confidentiality 
was recently confmned by the European Convention on Human Rights and 
Biomedicine, and by the Data Protection Directive 1995 addressing the particular 
threats to the confidentiality of personal (including medical) data which are being 
processed by automatic or non-automatic means; in the U.S., the significance of 
patient privacy has been stressed by the Privacy Rule. 1 

As with many other areas in which there is a general consensus that a particular 
interest deserves protection, the principle of medical confidentiality is 
uncontroversial as long as it does not conflict with other interests. Such conflicts, 
however, frequently arise where the physician holds confidential patient 
information which may be relevant for the purposes of crime prevention or criminal 
prosecution. A physician may, for example, receive information in confidence that 
the patient has committed a serious crime, or that the patient intends to commit 
such a crime. It is also possible that the physician holds confidential information 
that would exonerate a person who is accused in criminal proceedings, or at least 
assist that person's defence. In these cases, the interest in medical confidentiality 
can compete with a number of other interests: that of fmding the truth in the course 
of criminal proceedings; the general public interest in 'crime prevention and 
criminal prosecution; the interests of parties who are wrongly accused in criminal 
proceedings; and defence rights. To resolve such conflicts of interests, a balance 

I Standards for Privacy Protection of Individually Identifiable Health Information (65 FR 
82462). 
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must be struck to decide how to accommodate the competing interests. The 
outcome of such a balancing exercise is largely based on policy considerations and 
deeply rooted moral concepts. In order to resolve these conflicts of interests, it is 
thus essential to be clear about the reasons for which the various interests that are at 
stake receive legal protection. 

Despite the general agreement that medical confidentiality should, in principle, be 
guaranteed, opinions differ when it comes to explaining why exactly medical 
confidentiality should be protected. Is medical confidentiality mainly protected in 
the interests of the patient, and if so, how, exactly, can the patient's interest in 
medical confidentiality be defmed? Or is medical confidentiality mainly protected 
in the interests of the physician? The physician's job may be made much easier if 
he/she has the right to refuse any disclosure of confidential patient information, as 
many patients will only be willing to reveal all information necessary for diagnosis 
and treatment if they can rely on the physician's silence. Alternatively, is medical 
confidentiality mainly protected in the public interest, as patients might, for 
example, be deterred from seeking medical advice and treatment if they fear the 
disclosure of their medical secrets? It can easily be seen that the answers to these 
questions are of more than academic relevance, as the approach adopted towards 
potential conflicts depends largely on the reasons for which the different interests 
receive protection. If, for example, the main emphasis were to be placed on the 
protection of the physician's interests, it would be sensible to give the physician 
discretion in deciding whether or not to disclose certain confidential patient 
information, regardless of the wishes of the patient. If, on the other hand, medical 
confidentiality is mainly protected to pay heed to the interests of the patient, the 
existence or absence of the patient's consent to disclosure would have a decisive 
role to play. If the public interest were to be the most significant consideration 
behind the protection of medical confidentiality, the scope and limits of 
confidentiality protection would mainly depend on an analysis of how these public 
interests could best be secured. 

The idea for this book was born when the author, who had trained as a German 
lawyer and took it for granted that confidential patient information should receive 
protection from disclosure in criminal proceedings, realised that English lawyers 
fmd it just as natural that the interests in the administration of justice in principle 
prevail over medical confidentiality. This raised academic questions about the 
reasons behind such a difference in approach, such as whether this can be explained 
by a different legal tradition, a divergence in moral thinking, or whether it is just 
accidental that the two systems have developed differently. Moreover, it raises the 
question of which of the approaches, if any, reflects sounder legal and moral 
principles. From a German perspective, the main interest ,in comparing different 
approaches to medical confidentiality in the context of crime prevention and 
criminal prosecution would be to identifY better and more consistent ways of 
balancing the competing interests in certain problem areas. From an English 
perspective, until the coming into force of the Human Rights Act 1998, a 
discussion of the potential merits of introducing a medical privilege in criminal 


