QPTIMIZE LAW REVISION

‘These books help students take their learning up a notch’
- Emily Allbon, Senior Lecturer in Law and creator of Lawbore, City University

EUROPEAN

UNDERSTAND THE GET THE MOST

AVOID COMMON

LAW AND REMEMBER MISTAKES

THE DETAILS

FROM YOUR
REVISION




Optimize
European Union
Law

Second Edition



QPTIMIZE LAW REVISION

Titles in the series:
Contract Law
Equity and Trusts
Land Law

Public Law

EU Law

Tort Law

The Optimize series’ academic advisors are:

— Michael Bromby, Higher Education Academy Discipline Lead for Law 2011-2013,
Reader in Law at Glasgow Caledonian University.

‘The use of visualisation in Optimize will help students to focus on the key issues
when revising.’

- Emily Allbon, Senior Lecturer in Law and creator of Lawbore, City University.

‘Partnering well-explained, comprehensive content with visual tools like maps and
flowcharts is what makes the Optimize series so unique. These books help
students take their learning up a notch; offering support in grappling with the
subject, as well as insight into what will help make their work stand out.’

— Sanmeet Kaur Dua, Lecturer in Law, co-creator of Lawbore, City University.

‘This series sets out the essential concepts and principles that students need to
grasp in a logical way by combining memorable visual diagrams and text.
Students will find that they will not easily forget what they read in this series as
the unique aim higher and interaction points will leave a blueprint in their minds.’

— Zoe Swan, Senior Lecturer in Law, University of Greenwich.

‘The wide range of visual material includes diagrams, charts, tables and maps to
enable students to check their knowledge and understanding on each topic area,
every step of the way ... When combined with carefully explained legal principles
and solid, understandable examples, students will find this series provides them
with a win-win solution to the study of law and developing revision techniques.’



Optimize
European Union
Law

Second Edition

Glenn Robinson

£ ¥} Routledge

g Taylor &Francis Group

LONDON AND NEW YORK



Second edition published 2017
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business
© 2017 Glenn Robinson

The right of Glenn Robinson to be identified as author of this work has been
asserted by him in accordance with sections 77 and 78 of the Copyright,
Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or
utilised in any form or by any electronic, mechanical, or other means, now
known or hereafter invented, including photocopying and recording, or in any
information storage or retrieval system, without permission in writing from
the publishers.

Trademark notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for identification and explanation
without intent to infringe.

First edition published by Routledge 2014

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging in Publication Data

Names: Robinson, Glenn, author.

Title: Optimize European Union law/Glenn Robinson.

Description: 2nd edition. | New York: Routledge, 2016. | Series: Optimize series |
Includes index.

Identifiers: LCCN 2016022855 (print) | LCCN 2016023203 (ebook) | ISBN
9781138670839 (pbk.) | ISBN 9781315617428 (e-Book) | ISBN 9781317207917
(Web PDF) | ISBN 9781317207900 (ePub) | ISBN 9781317207894 (Mobipocket)
Subjects: LCSH: Law—European Union countries.

Classification: LCC KJE947. R63 2016 (print) | LCC KJE947 (ebook) | DDC
341.242/2-dc23

LC record available at https: //lccn.loc.gov/2016022855

ISBN: 978-1-138-67083-9 (pbk)
ISBN: 978-1-315-61742-8 (ebk)

Typeset in The Sans
by Wearset Ltd, Boldon, Tyne and Wear

Visit the companion website: www.routledge.com/cw/optimizelawrevision


https: //lccn.loc.gov/2016022855
http://www.routledge.com/cw/optimizelawrevision

GContents

Optimize — Your Blueprint for Exam Success

Preface

Guide to Using the Book and the Companion Website
Table of Cases and Statutes

N =

6‘&0 co~N OV AW

The EU: History, Institutions and Sources of Law
Enforcement Actions Against Member States and Preliminary
Rulings

European Law Supremacy and Direct Effect

Indirect Effect and State Liability

Free Movement of Goods 1: Articles 28—30 and 110 TFEU

Free Movement of Goods 2: Articles 34—36 TFEU

Personal Mobility: Citizenship and Free Movement of Persons
Freedom of Establishment and Freedom to Provide Services
Competition Law 1: Article 101 TFEU

Competition Law 2: Article 102 TFEU

Index

vii

xiii
XV

31
47
69
91
M
137

167
205
231

253



Taylor & Francis

Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

Optimize — Your Blueprint for
Exam Success

Why Optimize?

In developing the ‘Optimize’ format, Routledge have spent a lot of time talking to
law lecturers and examiners about assessment, teaching and learning, and exam
preparation. The aim of our series is to help you make the most of your knowledge
to gain good marks —to optimize your revision.

Students

Students told us that there was a huge amount to learn and that visual features
such as diagrams, tables and flowcharts made the law easier to follow. Learning
and remembering cases was an area of difficulty, as was applying these in
problem questions. Revision guides could make this easier by presenting the law
succinctly, showing concepts in a visual format and highlighting how important
cases can be applied in assessment.

Lecturers

Lecturers agreed that visual features were effective to aid learning, but were con-
cerned that students learned by rote when using revision guides. To succeed in
assessment, they wanted to encourage them to get their teeth into arguments, to
support their answers with authority and show they had truly understood the
principles underlying their questions. In short, they wanted students to show that
they understood how they were assessed on the law, rather than repeating the
basic principles.

Assessment criteria

If you want to do well in exams, it's important to understand how you will be
assessed. In order to get the best out of your exam or essay question, your first
port of call should be to make yourself familiar with the marking criteria available
from your law school; this will help you to identify and recognise the skills and
knowledge you will need to succeed. Like course outlines, assessment criteria can
differ from school to school, so if you can get hold of a copy of these criteria, this
will be invaluable. To give you a clear idea of what these criteria look like, we've
collated the most common terms from 64 marking schemes for core curriculum
courses in the UK.
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Common Assessment Criteria, Routledge Subject Assessment Survey

Optimizing the law

The format of this ‘Optimize Law’ volume has been developed with these assess-
ment criteria and the learning needs of students firmly in mind.

2

% Visual format: Our expert series advisors have brought a wealth of knowledge
about visual learning to help us to develop the books’ visual format.

Tailored coverage: Each book is tailored to the needs of your core curriculum
course and presents all commonly taught topics.

Assessment led-revision: Our authors are experienced teachers with an
interest in how students learn, and they have structured each chapter around
revision objectives that relate to the criteria you will be assessed on.
Assessment led-pedagogy: The ‘Aim Higher’, ‘Common Pitfalls’, ‘Up for
Debate’ and ‘Case Precedent’ features used in these books are closely linked to
common assessment criteria — showing you how to gain the best marks, avoid
the worst pitfalls, apply the law and think critically about it.

% Putting it into practice: Each chapter presents example essays or problem
questions and template answers to show you how to apply what you have
learned.
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Routledge and the ‘Optimize’ team wish you the very best of luck in your exams
and essays!



For many students EU law can be a challenge; at times, the perceived legislative
density of this essentially civil law subject can appear impenetrable. One of the
aims of this text is to provide a way in to this subject by providing the key informa-
tion in a series of manageable steps allowing the reader to walk through the most
essential topics in a visual and stimulating way.

As most students will be familiar with the common law approach with the focus
on case law precedent and the relative rigidity of the stare decisis doctrine, it is
worth explaining at this point how EU law departs from the binding precedent
template and to emphasise the importance of legislation in this system.

In one important way, EU law differs from UK law in that the use of precedent in
the overwhelming majority of Member States within the union is persuasive; the
judiciary are guided by previous cases, but are not necessarily bound to follow
them. In this European approach, the case can be followed by the judge, but there
is a greater freedom about the choices and pathways available in the judicial
decision-making process.

Another notable difference between the two systems, the UK common law and
the civil law prevalent in mainland Europe is the role of statutes or as they are
more commonly termed within the EU Member States, codes. Whereas, in the UK,
a statute is typically written in a detailed way with precise definitions where pos-
sible, in Europe and as we shall see in the EU, the legislation acts a starting point
for the judiciary to interpret and apply in an arguably more dynamic way.

As | am sure you know, in the UK, the traditional approach to statutory interpretation
has always been the literal rule, the so-called ‘dictionary rule’ which compels the judge
to produce meanings for the words in the statute which are arguably limited to the
obvious, literal meanings of the words. This can lead to absurdities where the clear
literal meaning is out of date or does not produce the intended outcome which the
statute was designed to achieve. Jurisprudence is littered with many such examples.

By way of contrast, the European approach has developed along teleological lines
and has come to be known commonly in the UK as the ‘purposive’ rule. Using this
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tool, the European judge will focus on the reason for the legislation. Broadly speak-
ing, instead of asking the question: What does the statute say? A European judge
will ask: What is the purpose of the code?

This approach throws up some interesting issues relating to the role of the judge
in Europe and the way in which legislation is produced in the EU Member States
and, by extension, the EU itself.

Starting with the first issue: the role of the judge. In the Court of Justice of the
European Union, the judges will treat the legislation in front of them as a ‘living
document’ to be interpreted and upgraded as social circumstances and legal
necessity demand. For example, in 1957 in the original Treaty of Rome, sex discrim-
ination was provided for in only a limited way. The original Article 119 (now Article
157 TFEU), merely stated that men and women should have equal pay.

This legal area developed greatly over the years through a progressive series of
judgments which drove the law forward and expanded the notion of sex discrimi-
nation. Over this period, issues such as work of equal value, discrimination against
pregnant women, equal rights for those who have changed gender or have been
discriminated against on the grounds of their sexuality have all been raised and
formed the basis for judgments in the European Court. Through this purposive
approach, the original EU law has been re-interpreted in line with prevailing con-
temporary attitudes without the need to change the legislation at all.

However, this leads on to my next point, concerning the role of legislation. First,
the law in the EU does clearly change over time. The cases outlined above in rela-
tion to sex discrimination have led to revisions in the EU through new Treaty
articles, or the introduction of regulations or directives. This usually happens fol-
lowing a sequence of cases which have flagged up an area as especially complex or
in need of clarification. Here, the legislation fulfils the roles of law reform and codi-
fication of the case law.

Second, in regard to legislation, it is worth noting that, in contrast to UK statutes,
EU law is worded in a ‘looser’, less precise and less definitive manner. This allows
the judiciary greater freedom in their approach and is typical of the European, civil
law modus operandi. In this way, through a combination of the mode of language
deployed, the persuasive use of precedent and the purposive interpretative
approach, the law of the EU continues to develop and grow to meet the challenges
of an ever-growing Union.

There is a further introductory point to make.
The law-making powers of the institution and the interpretative powers of the

judiciary are bounded. This is in line with the approach prevalent in a common law
system.
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In the UK, common law is driven forward by the courts, hence the name, ‘judge-
made’ law. It is possible for law to be taken in unexpected directions and, when
there is no obvious precedent or it is clearly time for a change, it is now accepted
that British judges enjoy some freedom in this area.

Arguably, this is not the case in the EU. The Treaties as outlined in the next chapter
act as the starting point for the law to develop. This operates in two ways.

First, when new secondary legislation is planned, it must emerge from the founda-
tion treaty: put simply, the EU could not produce legislation on free movement of
goods unless a Treaty article on this area was already in existence.

Second, when deciding cases, the judges of the CJEU must produce judgments
which sit within the overarching EU legal framework of Treaty Articles, and sec-
ondary legislation.

This means that the common law freedom arguably enjoyed by judges in the UK is
not available to their colleagues in the EU. The closest topics to the common law
approach are arguably those of direct effect, indirect effect and state liability
where the judges creatively introduced these doctrines. However, in all three, justi-
fication for the judicial approach was found within the body of the treaties —again
illustrating the bounded nature of the EU system.

In terms of learning the law contained in this text, there is a very useful approach
which my students have found helpful in ‘seeing’ their way through.

When asked a legal question relating to UK law, the habitual answer of the
student is to cite case law and precedent. This needs to be modified when
studying EU law.

When you are asked a similar question on EU law — you should invariably start
with the Treaty Article relating to that area. As you will note in the majority of the
following chapters, each topic area cites the relevant Treaty Articles first. This is
important as the primary legislation, the Article, will lay out the framework for the
area and provide the requisite legal permission for secondary legislation to be
introduced to broaden out the area and fill in any gaps which appear as the law is
used and applied.

Once the relevant Article has been engaged, two routes of exploration open up.
First, what are the key cases relating to that Article — how has the legal content of
the Article been interpreted and applied in the courts? Each Article thus has asso-
ciated case law whereby the judges tell us what the language of the Article
means. As noted previously, these judgments are persuasive and can change
over time.
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Second, once you have an overview of the base Articles and their interpreting
cases, you should turn to any secondary legislation which is relevant. This law
develops, codifies and expands the law but can only be produced by the EU institu-
tions if related to a Treaty Article. The format of this secondary legislation is typic-
ally as regulations or as directives.

You should then familiarise yourself with any cases which interpret and explain
the provisions of this secondary legislation in the same way that you did for those
cases relating to Articles above.

In this way, a ‘paper trail’ should develop which you can use to plot your way
through each topic:

Article
Regulation or Directive
Supporting cases.

If you remember to do this and construct your study notes accordingly, it is hard to
go wrong.

This latest edition of Optimize European Union Law has been updated to include:

% Anew chapter on Freedom of Establishment and Services;

“ new cases and legislation;

% enhanced parts on EU supremacy and the relationship between the EU and
the UK.
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The Routledge ‘Optimize’ revision series is designed to provide students with a clear
overview of the core topics in their course, and to contextualise this overview within
a narrative that offers straightforward, practical advice relating to assessment.

Revision objectives

A brief introduction to the core themes and issues you will encounter in each
chapter.

Chapter Topic Maps

Visually link all of the key topics in each chapter to tie together understanding of
key issues.

lllustrative diagrams

A series of diagrams and tables are used to help facilitate the understanding of
concepts and interrelationships within key topics.

Up for Debate

‘Up for Debate’ helps you to critique current law and reflect on how and in which
direction it may develop in the future.

Case precedent boxes

A variety of landmark cases are highlighted in text boxes for ease of reference.
The facts, principle and application for the case are presented to help students
understand how these courses are used in legal problems.

Aim Higher and Common Pitfalls

These assessment-focused sections show students how to get the best marks, and
avoid the most common mistakes.
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Table of key cases

Drawing together the key cases from each chapter.

Companion Website

www.routledge.com/cw/optimizelawrevision

Visit the Law Revision website to discover a comprehensive range of resources
designed to enhance your learning experience.

QPTIMIZE LAW REVISION

Series Feedback

Welcome to the Routledge Optimize website.

The Optimize series is designed to show you how to apply your knowledge in assessment. These concise revision
guides cover the most commonly taught topics, and provide you with the tools to:

@ Understand the law and remember the details
® Contextualise your knowledge

® Avoid common misunderstandings and errors
® Reflect critically on the law

@ Apply what you have learned in assessment

PUBLIC | TORT
LAW | LAW

Resources for Optimize Law revision
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Revision tips podcasts

Topic overview podcasts

Subject maps for each topic

Downloadable versions of Chapter Maps and other diagrams
Flashcard Glossary

MCQ questions
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History of the EU

Introduction

At the conclusion of the Second World War with Europe in a state of economic,
political and moral turmoil, it was clear that a pathway was needed for reconstruc-
tion and cooperation between the European states. The first step was the Council
of Europe formed in 1949 for closer political integration.

However in economic terms it was from the Schuman Plan that the current Euro-
pean Union developed.

The Schuman Plan envisaged the merging of production of what, at that time,
were the two wartime necessities, coal and steel, to ensure these could not be
used to promote war. With this in mind it proposed that the control of these sec-
tions of the economy was given over to an independent international authority,
the High Authority, comprising individuals who were not Government representa-
tives but who were given the power to fix prices and ensure compliance with com-
petition rules.

The Schuman experiment in economic cooperation involved the removal of these
vital wartime industries from the control of the national governments in the hope
of providing a sounder foundation for peace and stability in Europe.

While the original plan (drafted by French statesman Jean Monnet and the French
Foreign Minister Robert Schuman) only envisaged France and Germany acceding
to this Treaty, Schuman invited the rest of Western Europe to join.

In the resulting conference (1950) France, Germany, Italy and the Benelux nations
produced the draft treaty (1951) that created the European Coal and Steel Com-
munity (ECSC).

Significantly, the Treaty aimed at a federal Europe.
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The beginning

Following these early steps, the EU was created as outlined below:

Foundations of the EU

( ) )
European Atomic Energy
1951 1
% 957 Treaty (EURATOM)
(. J/ J/
I [ [
( ) )
Treaty of Paris Treaty of Rome Cooperation in the atomic

energy industry

European Coal and
Steel Community (ECSC)

. J

European Economic
Community (EEC)

( )
All trade barriers in coal and
steel had to be removed, trade
was expanded and the High
Authority established a
common pricing policy and
production limits

rationalising production
. J

The next step

However, the ambitions of the Member States did not stop there and the EU really
came into being following the Maastricht reforms and innovations in 1992.

The EU overlays all the European
communities, which, at the time,
were constituted by the EEC,
Euratom and the ECSC

The EEC was renamed the
European Community (EC)
at this time

It provided for the process of
economic cooperation to be
taken forward towards Economic
and Monetary Union

The EU

\ [

Maastricht 1993

Treaty of European
Union (TOTEU)

\

( N\ (

\

Pillar I; the EC,
Euratom and,
originally, the ECSC

J U

Pillar Il; Common
Foreign and
Security Policy

N\
Pillar Ill; Police and
Judicial Cooperation
in Criminal Matters

These four treaties, the ECSC Treaty, the Euratom Treaty, the EC Treaty and the
TOTEU, are the founding treaties of the EU.



