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FOREWORD

This book is the outcome of a colloquium held at the Institute of International
Shipping and Trade Law (IISTL) at Swansea University in late 2013. As an attendee
I can vouch for it being a striking example of the valuable work being conducted by
the IISTL. The topics are all of pressing interest, since it is easy to forget that there
is more to shipping practice than cargo, collision and charterparty claims. Offshore
operations now account for a very sizeable proportion of all marine lawyers’ time. In
sheer value, much of the equipment involved would put a capesize container vessel
in the shade; the logistics of utilising it to advantage are on the grandest scale; the
losses at stake if it is disabled or unexploitable are massive; and all accidents import
the hot breath of the coastal government unceasing in its desire to make sure
everything is being done by the book. To deal with this, specialised forms are
necessary: profits and losses turn on accuracy in the placing of risk and the correct
positioning of insurance: and in between the ever-increasing whims of regulators and
governments have to be humoured. It is these practical necessities that form the
inspiration for this work. Thus, WINDTIME, specially adapted for offshore wind
energy, is not only analysed but, more importantly, related to SUPPLYTIME, of
which it is a variant: and there is excellent coverage of the vital HEAVYCON, perhaps
one of the only forms where what is being carried is normally larger than what is
carrying it. The channelling of liability gets, as it should, wide coverage, with very
perceptive pieces on knock-for-knock agreements and the containing of consequential
losses (both vital elements in the control of risk and avoidance of double insurance).
Coupled with that is an excellent piece on precisely what insurance forms are
appropriate, making the point that many participants in failing to use properly drafted
clauses are greatly adding to their exposure. Added to all this are two pieces on public
law (Norwegian offshore pollution liability and the planning aspects of offshore
operations), and a chapter on the often-forgotten subject of personal injury liability.
You have here a book, ably produced by Professors Soyer and Tettenborn, which
anyone in offshore practice will need, if only because the other side will probably
have it already.

Sir David Steel

Former Fudge of the Commercial and Admiralty Courts
Maritime Arbitrator
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PREFACE

Good money, they say, should go to those prepared to take risks to earn it. This is
obviously true of those employed to work on offshore structures at the sharp end:
but, as any practitioner will be happy to confirm, the same rule also applies in spades
to a firm extending its commercial practice into areas where few lawyers previously
ventured. Boosted billings there may be: but these come packaged with uncertainty,
unpredictability and unquantifiable hazards.

This book, the product of the Ninth Annual Colloquium of the Institute of
International Shipping and Trade Law (IISTL), held in September 2013, attempts
to deal with one such area of uncharted legal waters: namely, liabilities arising from
offshore operations, whether these be to pump oil, to mine manganese or to satisfy
the insatiable appetite of politicians, industrialists and the thinking middle classes for
unlimited guilt-free energy.

Like all the best books on developing parts of the law not previously subject to
detailed coverage, this one starts with the tools lawyers actually use: in particular, the
new, and thus esoteric, standard forms, such as WINDTIME or HEAVYCON. A
number of experts take them apart, or point out why we need new agreements rather
than trying to shoe-horn offshore agreements into the old forms, or provide an
overview of the vital efforts of BIMCO in the background, without which confusion
would have been confounded much worse. Passing on from that, we deal with ways
of controlling the enormous potential liabilities that, like the grey North Sea swell,
eddy ceaselessly round any offshore project with profits in the tens of millions, and
hardware in the billions, constantly in hazard. In such a case pin-point accuracy in
such matters as knock-for-knock agreements, exclusions, indemnities and the
apportionment of consequential losses is necessary. Then, third, we take the oppor-
tunity to home in on the nature of some of these losses, be they property damage,
personal injuries, environmental liabilities or whatever, before finally looking at the
impact of planning and administrative considerations.

We are enormously grateful to many for making possible the Colloquium out of
which this book grew. Swansea University, as ever, provided its unparalleled logistical
support; the staff of the IISTL, who provided the essential unsung back-up without
which these things cannot happen; the speakers and chairmen; and, in particular, the
publishers Informa, whose constant and unstinting support has been a feature of the
IISTL Colloquia for as long as some of us can remember. We would also like to take
this opportunity to thank staff at Informa, in particular Faye Mousley and Alexia
Sutton, for their assistance during the production of this book.
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PREFACE

We sincerely hope that this collection will contribute to the understanding of law
in this area, which is likely to expand in size in the near future due to the existence
of a strong correlation between economic development and further exploitation of
seabed mineral resources.

Baris Soyer

Andrew Tettenborn
February 2014, Swansea
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CHAPTER 1

BIMCO’S OFFSHORE
CONTRACTS

Grant Hunter*

I. Introduction.......ccccoccvvviiniunennnn. 3 V. Offshore contracts:

. .. content, contractual structure
II. Main characteristics of >

BIMCO standard contracts........ 4 and methodology..........c............ 8
IIl. Specialisation and offshore VI. Winds of change..........c............ 9
CXPANSION cevvuevererieeineereerieenanns 5 VII. A new SUPPLYTIME............ 10

IV. New strategy, new documents... 6

I. INTRODUCTION

The BIMCO! is renowned worldwide for its work on developing standard forms
of contract for the shipping industry. Sitting alongside the multitude of conventional
cargo charterparties is a suite of offshore standard contracts, most notably
SUPPLYTIME, which is one of the organisation’s most widely used contracts. The
offshore sector has become a major focus for BIMCO’s documentary work. The wide
range of specialised offshore-related contracts represent a significant and important
part of BIMCO’s portfolio of standard forms. Sales of SUPPLYTIME outstrip even
that of conventional dry cargo voyage charterparties such as the GENCON form.

The involvement of BIMCO in the offshore sector dates back to the nascent
beginnings of North Sea oil and gas exploration. But BIMCO?’s involvement in the
development of standard forms of charterparty goes back much further. The historical
aspect of BIMCO’s work has played a major role in building the organisation’s
reputation and establishing trust from non-traditional sectors of the shipping industry
in BIMCO’s documentary products.

In 2013, BIMCO’s Documentary Committee, which is responsible for reviewing
and approving all new and revised BIMCO clauses and contracts, celebrated its

* Chief Officer for Legal and Contractual Affairs, BIMCO.

1 BIMCO is an international shipping association providing a wide range of services to its global
membership of stakeholders who have vested interests in the shipping industry, including shipowners,
operators, managers, brokers and agents. The association’s main objective is to facilitate the commercial
operations of its membership by means of developing standard contracts and clauses, and providing quality
information, advice and education.
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centenary in Paris where the first meeting took place. The inaugural meeting in the
spring of 1913 brought together the so-called ‘Copenhagen Committee’ (a small
group of BIMCO members who drafted the organisation’s first ever charterparty,
BALTCON, in 1908), members of the UK Chamber of Shipping’s own Documentary
Committee, and lastly, but most significantly, representatives of the major P&I clubs.

In 1913 BIMCO’s documentary aspirations were to create the first truly inter-
national standard forms of charterparty. The objective was to draw up contracts that
were fair, balanced and acceptable to each party and couched in terms that could be
readily understood by laymen. Changing market fortunes with roller-coaster freight
rates were as much a feature of shipping in the early years of the twentieth century
as they are in present times. Recognising that a charterparty written to address only
the current status of the market would have a short shelf-life, BIMCO resolved to
prepare contracts that were ‘market neutral’ — suitable for use by shipowners in both
good and bad times.

The involvement of the major P&I clubs from the very outset was critical to the
success of the venture. By inviting the major P&I clubs to participate in its
documentary work, BIMCO aimed to create charterparties that shipowners could
use without the need for modification, safe in the knowledge that their P&I cover
would not be prejudiced by their use. While the shipping industry has seen some
dramatic developments during the last 100 years, these basic principles continue to
form the bedrock of BIMCO’s documentary activities today.

The shipowners and P&I club representatives that gathered in Paris in 1913 to
discuss uniform terms for charterparties would be much heartened to learn that their
ambition to create harmonised internationally acceptable contracts and clauses has
continued to resonate through the decades to the present time. To the highly risk-
aware offshore oil and gas sector, the ‘risk-management’ philosophy instilled into
BIMCO’s documentary work from earliest times is an important factor in the appeal
of using BIMCO contracts.

II. MAIN CHARACTERISTICS OF BIMCO
STANDARD CONTRACTS

A. Uniformity

One of the key features of BIMCOQO’s diverse range of standard forms of contract is
uniform terms. Back in 1913, voyage charterparties for the coal, grain and timber
trades were the predominant contract in use in the industry and were commonly issued
by individual merchants incorporating terms generally favourable to themselves. The
concept of developing “‘uniform terms of charter’ to make it less easy for the advantaged
to impose unreasonable terms upon the disadvantaged in a freight rate negotiation
was proposed by Adolf Carl, the first President of BIMCO, in 1905. In 1908, the
Baltic and White Sea Conference (as BIMCO was then known) adopted its very first
charterparty, BALTCON.
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B. Ethical dimension

BALTCON succeeded because it introduced an ‘ethical dimension’ to charterparties
of ‘fairness’ and ‘balance’ — characteristics sadly lacking in the charterparties prevalent
at the time. Although there was initial scepticism about BIMCO’s objectives, it was
soon realised that balanced documents conferred a long-term benefit on an industry
which, even in those days, was exposed to the same turbulent freight market conditions
that we have today. Uniformity of charterparty terms also brought with it the pros-
pect of reducing the risk of potential disputes by the consistent use of clear and com-
prehensible language. BIMCO takes pride in the fact that its standard forms of contract
are rarely the subject of court cases or arbitration solely on the basis of the
interpretation of their terms alone.

ITI. SPECIALISATION AND OFFSHORE EXPANSION

In the years that followed the Second World War new specialised shipping activities
emerged. Containerisation, reefers, liquefied gas and chemical carriers, and cement
carriers all required the use of specialised charterparties.

In the mid-1970s, BIMCO expanded its range of charterparties to include an
offshore support vessel time charterparty — SUPPLYTIME - its first foray into the
offshore world. Although BIMCO has subsequently developed a comprehensive
portfolio of offshore industry-related standard forms, the ‘mother’ of all these contracts
is undoubtedly the SUPPLYTIME form, first published in 1975 and subsequently
amended in 1989 and 2005.

SUPPLYTIME was born out of the rapid expansion of oil and gas exploration
and production into the deeper waters of the North Sea and other areas of the world
in the 1970s, and the need for a uniform set of contractual terms to govern the
provision of services by the specialist vessels needed to support these activities. Prior
to the development of SUPPLYTIME, many support vessels were chartered using
in-house contracts or adapted standard time charter forms, neither of which were
ideally suited to address the peculiarities and hazards of this special trade. The
publication of SUPPLYTIME created a relationship between BIMCO and the
offshore industry that has continued for nearly forty years. The offshore sector has
become the most supportive user of BIMCO standard forms of contract and regularly
approaches the organisation with requests for revisions of well-used forms to reflect
changes in commercial practice or legal developments as well as with requests for
new types of contract.

SUPPLYTIME has for many years been among the top-ten BIMCO forms sold
to the industry. It has stood shoulder-to-shoulder next to other BIMCO contract
stalwarts such as GENCON, BARECON and SHIPMAN. In 2013, SUPPLYTIME
2005 became BIMCO’s number-one best-selling document — reflecting not only the
continuing growth in this sector, but also the importance that the offshore industry
places on the availability and use of BIMCO standard contracts. However, the
original SUPPLYTIME from 1975 was highly favourable towards owners and
encountered resistance in the industry. Its development was further evidence of a
general malaise that had worked its way into BIMCO’s approach to standard
charterparties at that time.
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By the 1970s many in the shipping industry felt that BIMCO had in some way
lost sight of its original objective to produce ‘balanced’ charterparties and felt that
many of its products had become too owner-friendly and favourable towards certain
shipping nations.

IV. NEW STRATEGY, NEW DOCUMENTS

In the mid-1980s, under the presidency of Dr Helmut Sohmen and Documentary
Chairmanship of Nils-Gustaf Palmgren, BIMCO developed a new documentary
strategy to reaffirm its position as the leading producer of standard forms of contract
for the shipping industry.

It was decided that the organisation should focus on developing one document for
each niche of shipping and to establish a thorough and consistent process to govern
the review and adoption of new and revised documents by the Documentary
Committee. Most importantly, the strategy re-introduced the need for balance in
BIMCO forms — to ensure that the interests of both parties were fairly represented.
In addition, the new strategy recognised the need to broaden the scope of BIMCO
charterparties to encompass other jurisdictions such as the United States. It was at
this point that BIMCO also introduced what has become its trademark box-layout
that has featured in the majority of its contracts ever since.

A. TOWCON and TOWHIRE

With the new strategy to develop a contract for each shipping niche, BIMCO
embarked on a campaign to increase its range of specialised documents for the growing
offshore oil and gas sector. International ocean towage was one key area lacking
uniform charter terms. The International Salvage Union and the European Tug
Association approached BIMCO in the 1980s with a request for assistance in drawing
up two standard ocean towing agreements: TOWCON and TOWHIRE. These
ground-breaking contracts introduced a mutual allocation of risk for international
towage whereby each party bore the risks to their own vessel and obtained insurance
to cover those specific risks. This so-called ‘knock-for-knock’ regime helped to avoid
duplicate insurance and reduced claims. In line with the documentary strategy the
towage agreements also brought a greater degree of balance between the parties than
previously used contracts, which heavily favoured tug owners.

Published in 1985, TOWCON and TOWHIRE quickly gained widespread
acceptance in the ocean towage sector and remain the predominant form used for
this activity today. The forms were revised in 2008 to reflect changes in commercial
practice, law and regulations and to bring greater clarity to some of the provisions
which had, over the course of time, been the subject of disputes.

B. HEAVYCON

With the need to develop offshore infrastructure in ever deeper waters came a new
type of ship designed to carry very large, heavy and voluminous ‘cargo’: the super-
heavylift float-on/float-off ship used to transport very large offshore structures from
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fabrication yards to offshore sites. BIMCO responded to industry demand for a
standard charterparty for this type of ship with the publication in 1987 of HEAVY-
CON, which was most recently revised in 2007.

C. HEAVYLIFTVOY

Whereas HEAVYCON is designed for single very large items carried on deck, the
heavylift sector also operates ‘mid-sized’ heavylift vessels used for transporting project
cargoes. These mid-sized ‘lift-on/lift-off’ carriers often transport equipment above and
below deck and carry cargo for more than one client. Until HEAVYLIFTVOY was
developed, contracts for these types of cargoes were frequently concluded using liner
booking notes, which were a less than ideal vehicle for the purpose. Following the
revision of HEAVYCON in 2007, it was proposed to draft a new charterparty
specifically for this sector. The result was the 2000 HEAVYLIFTVOY, which provides
heavylift operators with a choice of contract depending on the type of heavylift
operation in which they are engaged.

D. BARGEHIRE

While specialised super heavylift vessels play an essential role in transporting the very
largest and most voluminous cargoes for the offshore industry, specialised semi-
submersible barges towed by tugs are the more common method of transportation
for the majority of offshore-related equipment and infrastructure. The benefit of using
a barge is that it can be delivered to the place where the cargo is to be loaded and
then left until cargo securing operations have been completed and tug assistance is
once again required. Barges are commonly hired on a bareboat charter basis, and in
1994 BIMCO developed BARGEHIRE 94 based on the widely used BARECON 89
bareboat charterparty form. BARGEHIRE was updated in 2008 to reflect changes
in commercial practice and new regulations, such as those relating to ballast water
management. Of significant note is the insurance arrangements for the barge, which
are commonly the responsibility of the barge owners under BARGEHIRE. This has
created an interesting variant of a pure bareboat charterparty more akin to short term
or seasonal bareboat charters sometimes used in the ferry or cruise industry.

E. PROJECTCON

The use of semi-submersible barges for the transportation of large cargoes for the
offshore sector requires the use of ocean-going tugs. However, the overall operation
of tug and barge with cargo often relies on the use of several contracts, such as
TOWCON for the tug and BARGEHIRE or HEAVYCON for the barge. The
differing contractual structures between these contracts has on occasion given rise
to a conflict of provisions. To address this problem and provide the industry with a
purpose-made ‘special projects’ charterparty for tug and barge combinations, BIMCO
developed PROJECTCON in 2005, which incorporated the same ‘knock-for-knock’
liability regime found in SUPPLYTIME and TOWCON/TOWHIRE.
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F. WINDTIME

The most recent addition to the suite of BIMCO offshore contracts is the
WINDTIME time charterparty for offshore wind farm personnel transfer vessels. As
countries, particularly around Western Europe, seek alternative methods of generating
power, the offshore wind farm industry has grown rapidly in response in the past few
years. The world’s largest offshore wind farm is located in UK waters and is capable
of generating enough electricity to power half a million homes through its 175
turbines.

BIMCO has worked together with wind farm companies, such as Dong and
Siemens, and crew transfer vessel operators, such as Turbines Transfers Ltd, over a
period of two-and-a-half years to develop the first standard contract for this new sector
of the offshore industry. WINDTIME, which is modelled on the SUPPLYTIME
2005 contract, was published in July 2013. A first fixture was concluded in August
the same year, and numerous fixtures have followed during 2013.

V. OFFSHORE CONTRACTS:
CONTENT, CONTRACTUAL STRUCTURE AND
METHODOLOGY

Throughout its history of developing standard forms of contract BIMCO has relied
on its own Documentary Committee and wider membership to provide the necessary
expertise. Wherever possible, representatives of both sides to a contract are invited
to participate in the drafting process. BIMCO is a practical organisation and the focus
is very much on the commercial aspects of the contract to ensure that the commercial
needs of the relevant industry are properly taken into account when drafting. Essential
legal and insurance input is provided mainly through the members of the Documentary
Committee, many of whom are lawyers or P&I practitioners. In some instances, major
law firms will offer their assistance with particular projects and this help is always
gratefully accepted.

The role of the BIMCO Secretariat is to ensure that standard forms of contract
produced by various sub-committees all have the same ‘look and feel’ and structure
as other recently produced BIMCO contracts. The sub-committees rely on the
Secretariat to inform them of the latest editions of core clauses such as War Risks
and Dispute Resolution that are common to almost all BIMCO forms.

The common factor between the sub-committees of six to ten people who draft
the contracts and the sixty-strong Documentary Committee that reviews and
ultimately approves each new or revised standard form is that they all give their time
freely to the various projects. BIMCO does not ‘employ’ people to draft its documents
— they are written for the industry by those in the industry with appropriate knowledge
and expertise who share the firm belief in the benefits to a particular sector of the
industry that a standard form of contract brings.

The development of a new contract or the revision of an existing one is not a quick
process, but it is thorough. BIMCO standard forms can often take two years or more
to reach the point where they are approved for publication by the Documentary
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Committee.? During that time the Committee will have reviewed the progress of the
draft document every six months and provided feedback and comment. Sub-
committees often meet as regularly as once a month for a full day’s drafting work.

When revising a contract, the sub-committee will have to take into account a most
important factor: how much of the contract should be revised? Changes in commercial
practice and legal and regulatory developments are obvious reasons for amendments,
but sub-committees also have to consider whether poorly worded provisions that have
not given rise to any known disputes should be improved or left alone. The temptation
is, of course, to try to produce the most clearly worded document possible. However,
for users of a current edition of a widely used standard form, ‘improved’ wordings
in a revised edition can sometimes be a double-edged sword. A change of wording
may suggest a problem with the old wording — even though the old provision may
not have given rise to any issues in practice.

Changes often bring uncertainty. New versions of standard forms are not adopted
by the industry overnight: they take time, often several years, to ‘bed in’. Too many
changes to a very successful standard document can make it difficult for users to get
the contract accepted by their counterparts. If the industry does not embrace a new
edition within the first few years, chances are the document may fail and the industry
will continue to use the earlier edition.

This was the dilemma faced by the sub-committee tasked with the revision of the
highly successful but perhaps not so elegantly worded SUPPLYTIME 89. Time and
again the sub-committee deliberated over provisions that were poorly phrased but
which were not known to have given rise to any problems in commercial practice.
The sub-committee resolved, in most cases, not to try to fix what wasn’t broken.
Some may say this was a missed opportunity to clarify some ‘grey areas’, but the fact
is SUPPLYTIME 2005 has become BIMCQO’s number-one best-selling document.
No-one can know for sure whether a significant re-write of SUPPLYTIME 89 would
have been equally well received by the industry, but back in 2003 the sub-committee
was of the unanimous view that a complete re-write, even if it brought greater clarity,
would not be welcomed by the offshore sector who were so familiar with and relied
upon the SUPPLYTIME 89 wording.

VI. WINDS OF CHANGE

During the drafting of WINDTIME the sub-committee conducted a fairly critical
analysis of the SUPPLYTIME 2005 provisions on which the wind farm contract is
based. The wind farm sector is very differently constructed to the offshore oil and
gas industry and feels less hide-bound by the risk—reward ratio arguments around
which some of the provisions of SUPPLYTIME are based. As a result WINDTIME
is arguably more ‘balanced’ than SUPPLYTIME. More importantly, its refined
provisions attempt to resolve many of the concerns levelled towards some of the less
well-worded provisions of SUPPLYTIME.

2 For the current membership of the Documentary Committee, see www.bimco.org/About/Board_
Committees/Documentary_Committee.aspx, accessed 31 January 2014.
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Many of the owners who operate in the wind farm industry as well as in the offshore
oil and gas sector will no doubt read with interest what the WINDTIME sub-
committee has done to produce the new variant of SUPPLYTIME. It is quite likely
that we may see users of SUPPLYTIME beginning to ‘borrow’ provisions from
WINDTIME. This is not in the best interests of ‘standardisation’ of contract forms
as it is likely to result in an uneven approach and the development of various in-house
‘hybrid’ versions of SUPPLYTIME.

VII. A NEW SUPPLYTIME

In November 2013 BIMCO Documentary Committee met in Copenhagen and
agreed that the revision of SUPPLYTIME 2005 should be given priority on the
organisation’s work programme for 2014.3 Useful lessons were learned from the
development of WINDTIME and these will no doubt be applied by the members of
the sub-committee that will be appointed to undertake the revision of SUPPLYTIME.
This is a project that will be very closely followed by the offshore industry. Stakeholders
will be invited to have their say and to contribute ideas and suggestions. Case law
will provide important reading material for the drafters who will be selected for the
task based on commercial, operational, legal and P&I expertise.

Although the revision of SUPPLYTIME is unlikely to be a swift process it will be
a thorough one. BIMCO’s Documentary Committee will want to review the draft at
each stage of the development process until it is entirely satisfied that it meets the
needs of the industry and conforms to BIMCO documentary policy. Before it is put
forward for adoption, the new draft SUPPLYTIME will be the subject of an industry-
wide consultation — making sure that users have the opportunity to review and
comment on the draft before it reaches the publication stage. The offshore industry
has always taken a very proactive stance towards BIMCO documents, always keen
to suggest new types of contract and to press for the revision of existing ones when
they are felt to have become outdated. More than ever, BIMCO will work together
with the offshore sector on the revision of SUPPLYTIME to give it the clarity and
consistency of wording that will provide users with a greater degree of certainty when
using the form.

3 The other significant ongoing projects relate to the revision of NYPE 93 and Standard Bunker
Contract 2001.
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I. BACKGROUND!

Work on the standard BIMCO charterparty for offshore wind farm personnel transfer
and support vessels began in 2010. Representatives of the English National Workboat
Association, which among other things services the wind farm industry with crew
transfer vessels (‘CTVs’) felt the need for a standard contract that could reduce time-
consuming negotiations and allow contracts to be concluded smoothly. BIMCO was
approached with the suggestion that the organisation should take on producing a
standard contract for the industry. BIMCO agreed and formed a sub-committee
consisting of representatives from shipowners, charterers, brokers and P&I clubs, as
well as lawyers with industry experience.

The aim of the sub-committee was to draft a contract that was in sync with the
practical reality of the business and which could simplify contracting. It was decided
to base the contract on SUPPLYTIME 2005, which has been the basis for many
offshore wind farm charterparties, involving both installation and crew transfer vessels.
This standard form is, however, not a balanced document and could in some respects
benefit from amendment.?

SUPPLYTIME 20053 has been used in the industry for a number of years.
Possibly, this is because some of the pioneers in the market came with an offshore
oil and gas background and because this standard form appears to be the most
appropriate among the forms available (or maybe the least inappropriate). Soon,
however, significant changes to suit the purpose of the individual contract were
required by charterers. Often these changes were aimed at achieving contract terms

* Partner, Kromann Reumert, Copenhagen.

1 The history of the charterparty is described in detail in the explanatory notes published by BIMCO.

2 S. Rainey, The Law of Tug and Tow and Offshore Contracts, 3rd edn (Informa, 2011), contains helpful
comments on the SUPPLYTIME 2005 form and identifies issues for consideration. This book is referred
to below simply as ‘Rainey’.

3 Frequently referred to in the industry as the ‘BIMCO form’.
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