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introduction: Respecting  
and Caring

What is libertarianism? A philosophy book usually starts with definitions. But 
 libertarianism refers to a body of related views on politics, justice, and economics. 
Libertarianism has the integrity of a neighborhood rather than a house. Asking what is 
libertarianism is more like asking what distinguishes Georgetown from Foggy Bottom 
than asking how the White House fits together.

There are such things as libertarian conclusions. By contrast, there seems to be no 
comparable sense in which there are libertarian premises, except insofar as a conclusion 
can be packaged as a premise. To us, this point—that there are libertarian conclusions but 
not libertarian premises—seems obvious, but it also seems to be minority view. It seems 
to be a respected way of passing the time in philosophy to argue that so-called “libertar-
ian premises” can be jiggled and tweaked until they appear to entail non-libertarian con-
clusions. No one who argues that way, we would conjecture, has seriously claimed to be a 
libertarian while so arguing. If they did claim to be a libertarian, they would be treated as 
making a joke or perhaps as not knowing what the word really means. 

Each of us has been told more than once that we’re not real libertarians. We can’t say 
we’ve lost any sleep over worrying whether it’s true. Real libertarians, we hear from our 
non-libertarian academic colleagues, dogmatically assume that people are robust self-
owners and then dogmatically take that premise to its logical implications, biting what-
ever bullets come with it. We can’t say we’re attracted to that kind of philosophy, and we 
don’t see any of our libertarian colleagues in the academy doing this kind of work. But the 
fact is that friends and foes of the view want to simplify the view; friends to make it easy 
to defend, foes to make it easy to attack.

Caveats aside, here’s a workable characterization of libertarianism. Libertarians conclude 
respect for individual liberty is the central requirement of justice. Libertarians advocate a free 
and open society of cooperation, tolerance, and mutual respect. They conclude each individ-
ual should be granted a wide sphere of personal and economic freedom to decide for herself 
how she will live. They conclude that healthy relationships and true  communities are based on 
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consent. They conclude each person possesses an inviolability, founded on justice, that forbids 
others from sacrificing them to achieve greater social stability, economic efficiency, or desir-
able cultural ends. And they conclude that the strength of this inviolability does not depend 
on one’s social or economic place in society.

Libertarians also typically believe that, in general if not always, granting everyone a 
wide scope of personal and economic liberty has good consequences, while restrictions 
on liberty have bad consequences. Libertarians argue that free societies, compared to rela-
tively less-free societies, tend to produce more wealth, happiness, prosperity, peace, good 
character, scientific knowledge, culture and the arts, and generalized trust. Libertarians 
do not deny that free societies encounter problems. They accept that markets and civil 
society sometimes fail. They do tend to be skeptical about the actual empirical tendency 
of interventionist government to make things better. They worry that the power we give 
to agents of government for the purpose of saving us will instead be used for whatever 
purposes that led those agents to seek the power that we gave them.

To a contemporary philosopher or student of philosophy, these sound like different 
sets of arguments or reasons. They would call the first set deontological and the second set 
consequentialist. Deontological arguments for libertarianism try to establish that libertar-
ian institutions are intrinsically just, while consequentialist arguments try to establish 
that such institutions are useful for generating good outcomes.

Early classical liberals such as Adam Smith or John Locke were not enamored of, and 
not quite aware of, the deontology-versus-consequentialism distinction. They made both 
sets of arguments with no apparent worry about any sort of conflict. 

By the twentieth century, philosophers came to believe that these ways of thinking 
were deeply at odds. Not surprisingly, and perhaps as a result, we saw a split in libertarian 
thought. Libertarian economists and social scientists tended to emphasize the conse-
quences of market. For instance, Milton Friedman and other economists in the Chicago 
School pushed the idea that markets, and civil society more broadly, work better than 
most people think. James Buchanan and other economists in the Virginia school empha-
sized the apparently revolutionary ideas that we should judge government by how it in 
fact performs rather than how it ought to perform, and that we should not pretend that 
government agents are angels rather than people. For them, the argument was as follows: 
Markets fail. So do governments. But, generally if not always, markets fail less badly. 

In contrast, libertarian philosophers tended to argue that in order to respect others as 
members of the moral community and as ends in themselves, we owe them an extensive 
sphere of personal liberty. They argued that we cannot treat individuals as tools to be 
exploited and discarded so as to promote the good of others or society as a whole. 

In footnotes here and there, the libertarian philosopher Robert Nozick hinted that he 
thinks it’s important that markets work well. Nevertheless, his main style of argument 
was to say to those on the left, “Your argument for regulating the market applies equally 
well as an argument for regulating friendship, but you think it only ‘works’ as an argu-
ment for state control of the economy and not state control of friendship. Why? Do you 
have a principled, non-question-begging reason to distinguish the two?” For whatever 
reason, Nozick was read as saying that justice demands libertarianism though the sky 
falls and though it would “starve or humiliate ten percent of [Nozick’s] fellow citizens” 
(Barry 1975, p. 332). For a while, academics interested in Nozick seemed to take the bait; 
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they thought their job really was to show that the bitter pill was worth swallowing, never 
mind that Nozick never meant that.

Contemporary libertarian thought has more in common with Adam Smith’s classical 
liberalism than what we see in Murray Rothbard or Nozick. Adam Smith, David Hume, 
and other early classical liberals saw themselves as philosophers studying the humane 
sciences, which encompassed and integrated the fields we would now call philosophy, 
economics, political science, and sociology. Interestingly, the majority of the libertar-
ian scholars we invited to participate in this volume would call themselves specialists in 
politics, philosophy, and economics or PPE. Adam Smith famously began the Wealth of 
Nations by extolling the division of labor, but contemporary libertarian scholars seem 
to think that the division of intellectual labor—in particular, dividing the questions of 
what’s just from the question of what works—has gone too far. It is as if we said, “The 
job of philosophy is to ponder how unfair it is that some people have green lights and 
some people have red lights. But to really focus on the deep theoretical, conceptual, ideal 
theory issues, we have to set aside practical problems like how to manage traffic.” 

Perhaps everyone now agrees that consequences matter. Institutions are more like 
hammers than they are like people. We value hammers for what they help us to do. If 
a hammer fails to do its job, or if an institution (such as private property, markets, or 
democracy) fails to help us live together in peace and prosperity, it’s time to look for a 
better tool. Good institutions are good because of what they help us to do, not because of 
what they symbolize or who made them.

Still, knowing that we should care about consequences doesn’t tell us exactly how to 
care about them. It’s an easy mistake to think that if some outcome is required by justice, 
it follows, for that reason alone, that it is government’s job to make the outcome happen 
through direct means or to guarantee that it occurs. For instance, if one thinks that a 
hallmark of a good society is that it produces high culture, one might conclude that gov-
ernment ought to subsidize the arts.

Consider: Karl Marx said the problem with liberal society is that only guarantees “for-
mal liberty.” In a spirit of liberal equity, it guarantees to both the homeless person and the 
billionaire that no one will steal any yachts or mansions they happen to have. But, Marx 
said, surely what matters in the first place is that people actually have stuff. It’s only of 
secondary importance that they feel secure that their neighbors and their government 
won’t confiscate their stuff. Real freedom is a matter of what workers can do, not what 
others can’t do to them.

Marx is onto something. Still, libertarians (or, really, anyone familiar with standard 
economics) have a response: that “real freedom” is found in commercial society and 
almost nowhere else. That’s not an accident. The resources needed for people to enjoy 
such freedom need producing. And production happens only when workers and employ-
ers alike are secure in their rights.

Contemporary left-liberals sometimes take their cue from Marx. They aren’t by any 
means Marxists, but there’s an expressed desire to “fix” classical liberalism so as to insu-
late it from Marx’s critique. Left-liberals sometimes say, following Marx, that what justi-
fies social institutions is that they promote most people’s welfare. They then conclude 
that this implies that government ought to guarantee that people achieve a certain level 
of welfare.
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Do we want government to issue legal guarantees that people will achieve a certain 
level of welfare? We don’t answer that question by stressing that human welfare is impor-
tant. Rather, the answer depends on what actually happens when government issues those 
guarantees and tries to fulfill them. That depends on how competently, efficiently, and 
reliably government can fulfill those guarantees compared to all the alternative means of 
generating the same results. It thus also depends on how people react to the guarantees. 
There is a difference between guaranteeing in the sense of rendering something inevitable 
(as when an economist says that capping the price of gas at $1/gallon right now would 
guarantee a shortage) versus guaranteeing as expressing a firm commitment to achieve a 
goal (as when the Bush administration guaranteed no child would be left behind). 

In contrast, libertarians and classical liberals infer from general observation that most 
social goals are best pursued indirectly, in particular, through spontaneous orders (Hayek 
1960; Schmidtz and Brennan 2010). A commercial market is a paradigm of a spontane-
ous order. To produce even a lowly pencil requires mobilizing a massive complex sys-
tem of actors: foresters, miners, sailors, metallurgists, chemists, gluers, accountants, and 
more. The market mobilizes the army of people who make the pencil, but not one plays 
the role of general. The cooperative system that produces pencils is a product of human 
action but not of human design. 

Oddly, one of the best defenders of these ideas was the early John Rawls. Rawls asks 
us to consider the point of a game, such as baseball. We want the game to be fun and 
exciting. But it doesn’t follow, though we want the game to be fun and exciting, that the 
umpires or players should “aim” to make the game fun. Umpires on the field are not sup-
posed to judge individual moves or plays on the field with goal of maximizing fun. If they 
did that, it would mess up the game—the game would not end up being much fun. Part 
of what produces the fun is the tension and challenge created by having set rules. The 
rules can be changed or modified for various reasons (for instance, to make the game 
more fun, safer, quicker, or whatnot), but individual umpires are not supposed to change 
the rules on the field, and individual plays are not supposed to be refereed with the goal 
of maximizing fun.

A libertarian might extend the lesson as follows: If you want to make sure everybody 
has pie, perhaps you should worry less about distributing pie and more about respect-
ing bakers. 

That sounds like something a libertarian would say, but in a sense it’s just textbook 
economics. The dominant view in development economics is that the “least advantaged” 
enjoy a high standard of living only in societies that have experience sustained economic 
growth, and that sustained economic growth results from having good economic and 
political institutions (Acemoglu, Johnson, and Robinson 2005; Acemoglu and Robinson 
2012; Rodrik, Subramanian, and Trebbi 2004). These institutions include private prop-
erty, stable government, and open markets.

Societies flourish, in other words, when they treat the people within them as something 
like self-owners. Libertarians see this as a key part of the argument for self-ownership. We 
see self-ownership as a moral principle but not one that figures as a basic premise in our 
thinking, let alone a self-evident one. We consider people self-owners because of what 
the rejection of that idea implies, both for societies as a whole and for the individuals that 
make them what they are. The big questions are: For each person, who gets control rights 
over that person, society, or the person herself? Who has the right to say yes and who has 
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the right to say no? Around the world, we see the following trends: The places that see 
individuals as ends in themselves and their institutions as tools for supporting individu-
als are happy, prosperous, and progressive. The places that see their institutions as ends in 
themselves and their individuals as tools for supporting the institutions are the opposite.

This book explores the contours of libertarian (also sometimes called classical lib-
eral) thinking on justice, institutions, interpersonal ethics, government, and political 
economy. We’ve invited leading critics to say what they think libertarians get right and 
leading libertarian theorists to say what they think libertarians get wrong. We’ve asked 
scholars to help us rethink what libertarianism has been and could be, and why it mat-
ters. Libertarians bill their theory as an alternative to the traditional Left and Right. This 
volume will help readers explore this alternative without preaching it to them.

Part I asks, what should libertarianism learn from other theories of justice, and what 
should defenders of other theories of justice learn from libertarianism? Part II asks, what 
are some of the deepest problems facing libertarian theories? Part III asks, what is the 
right way to think about property rights and the market? Part IV asks, how should we 
think about the state? Finally, part V asks, how well (or badly) can libertarianism deal 
with some of the major policy challenges of our day, such as the questions of immigration 
and trade, religion in politics, or whether paternalism is justifiable in the face of consum-
ers’ irrationality?
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learning from libertarianism:  
Thanks from an unrepentant  

social democrat

Richard W. Miller

Like many, probably most, political philosophers, I support laws that would 
 substantially reduce economic inequalities that capitalism otherwise creates and 
would not dream of describing myself as a libertarian. Yet I will argue that libertarians 
have had important lessons to teach the likes of us. These lessons are deep. They ought 
to transform our typical premises and projects, even though they need not transform 
us into libertarians.

The nature and scope of these lessons is obscured by difficulties in categorizing the 
typical outlook of those with much to learn. “Egalitarian” is sometimes used to evoke 
our most pervasive common feature. But like all labels in political philosophy, including 
“libertarian,” “egalitarian” threatens to be either parodic or soporific. Few philosophers 
who would accept the label are levellers with a goal of economic equality, yet the treat-
ment of people as equals is not a distinctive philosophical stance. Deepening the prob-
lem of characterizing the two sides in the productive exchange, most philosophers who 
would not dream of calling themselves “libertarian” think, nonetheless, that protection 
of the most important liberties is the most important political goal. They do not accord 
all freedoms this special status, especially in the economic realm, but this limitation does 
not distinguish them from most self-described libertarians. Few self-described libertar-
ians are defenders of freedom from all interference with self-advancement that does not 
itself interfere. For example, few complain of taxation to fund fire departments and the 
construction and maintenance of highways.

The best way to make clear the importance of learning from libertarianism is to 
make the target of instruction political as well as philosophical. Most philosophers who 
would not dream of calling themselves libertarian seek to provide moral foundations 
that could sustain a familiar political program whose least misleading label is probably 
“social democracy.” After briefly describing this program in what are, I hope, boringly 
familiar terms, I will describe important lessons that philosophical social democrats 
should learn from libertarians. Libertarians have demolished the foundations in fairness 
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for social democracy that philosophical social democrats have tried to construct. They 
have rightly emphasized the inherent value of forms of commercial self-advancement 
that philosophical social democrats have typically regarded as, at most, instrumentally 
important. Libertarians have correctly insisted that economic justice has no pattern. 
While all of these lessons can be absorbed by social democrats, the infusion makes a dif-
ference to their goals of economic justice; it does not just evoke new arguments for old  
prescriptions.

Granted, if all these lessons can be absorbed by social democracy, that is a reason for 
libertarians to consider becoming social democrats, or, in any case, to base opposition 
to social democracy on empirical criticisms of efficacy, not moral characterizations of 
what constitutes oppression. For libertarianism has distinctive problems of its own. The 
outcome of social democrats’ learning from libertarianism might, then, be reconciliation, 
in which each side has reason to be grateful to the other. 

social democRaTs and libeRTaRians

The audience for the libertarian lessons that I will describe are philosophers who share 
(and share with many millions of nonphilosophers) a political perspective with the fol-
lowing elements, which often lead to the complaint, “There is too much economic ine-
quality in my country.” While these philosophers are not opposed to a market-based 
economy, they support political measures to improve people’s lives that would substan-
tially reduce economic inequalities that capitalist enterprise would otherwise create. 
While the improvement that they seek includes help for those who are poor, they think 
that many others, who are not poor, should also be helped to meet a variety of needs 
through measures that reduce the income of the best-off in their societies. For example, 
along with anti-poverty programs and assurance to the poor of care for severe illness, 
they want government to provide extensive access to educational and cultural resources 
and assurance to all of adequate care for illness in general. They want policies for taxation 
and growth that give strong preference to the income of those who are not rich over those 
who are. They believe that these measures would be enacted if their fellow citizens were 
well-informed and fulfilled their political duties. 

People with this shared political perspective identify themselves through a variety of 
labels. In the United States, they call themselves “liberals” or “progressives.” Elsewhere, 
they may call themselves “social democrats” or “socialists.” Since “liberal” evokes a very 
different outlook outside of North America, “progressive” claims a presumptuous title to 
the way forward, and “socialist” evokes obsolete critiques of capitalism, “social democrat” 
is the least misleading name.

Social democrats seek to use the state to help some people by means that require tak-
ing from others. The help that they seek ranges far and wide among sources of wellbeing. 
This use of the state is morally wrong unless it is impartial; it is wrong to force people to 
contribute to an endeavor in which they count for less than others. So, on philosophical 
reflection, the general goal of social democrats, in matters of domestic economic justice, 
ought to be, at least to a first approximation, the impartial promotion of the wellbeing of 
members of their society. Taking the failure of utilitarianism as a lesson already learned 
from powerful critics including John Rawls in their camp and Robert Nozick among  
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libertarians, philosophical social democrats should regard the endeavor of impartial 
political promotion of wellbeing as appropriately monitored by some version of Rawls’ 
device of “the original position.” A variant of the original position of representatives that 
Rawls came to favor after A Theory of Justice1 is well-suited to this task: A system of laws 
and policies that shapes people’s lives throughout a society is relevantly impartial if one 
would choose it if one sought to advance the wellbeing of someone for whom one is 
responsible, among those who will be affected, but did not know who this is.

Of course, the general aspiration to laws that impartially promote wellbeing might 
not be effectively pursued by the social democratic political program. Its uses of the state 
might be pervasively self-defeating. This dependence on empirical facts is nothing to be 
ashamed of. To the contrary: only fanatics base political programs on moral principles 
alone. At the same time, in the division of labor that advances principled political argu-
ment, the philosophers whom I have just described have the distinctive task of finding 
sound moral foundations for social democracy, moral principles that yield social democ-
racy when combined with empirically warranted claims about efficacy. So, they should 
be on the lookout for productive challenges from partisans of moral principles different 
from their own. 

The challenges whose productivity I will celebrate come from libertarians. Who are 
they? In answering this question, one can take advantage of the universal opinion that 
Robert Nozick was a libertarian when he wrote Anarchy, State and Utopia. At the start 
of his book, he summarized his stance as the view that any state that goes beyond “the 
narrow functions of protection against force, theft, fraud, enforcement of contracts, and 
so on … will violate persons’ rights not to be forced to do certain things, and is unjusti-
fied” (1974: ix). Unfortunately, “and so on” is vague, and the measurement of functions 
as “narrow” depends on shifting terms of political and philosophical combat. Many of 
those who regard themselves as libertarians and who look to Anarchy, State and Utopia 
as a central source of insight would locate in that “so on” governmental endeavors, cop-
ing with public goods problems, externalities and other obstacles to self-advancement, 
which include tax-funded fire protection, construction and maintenance of highways, 
elementary education, and the imposition of patent-protection and limits to liability for 
unpaid debts. The distinctive feature of the activities that they support, shared with those 
that Nozick names, is that these general endeavors advance the self-chosen projects of 
some and have expected net lifetime costs for no one on account of their expected ben-
efits. (The absence of net costs for anyone, despite the imposition of some costs, is also 
the feature to which Nozick himself appeals in justifying the state that he countenances in 
the face of anarchist objections.) The crucial contrast with the general aspiration of social 
democracy is the “noteworthy implication” that Nozick immediately presents: “the state 
may not use its coercive apparatus for the purpose of getting some citizens to aid oth-
ers.” Someone who accepts this much breadth to Nozick’s “and so on” will have a corre-
sponding understanding of economic entitlement: holdings that result from noncoercive 
work, nonfraudulent exchange and voluntary transfer ought not to be interfered with in 
ways that can be expected to impose net costs on some who advance themselves through  
those processes. 

Someone who endorses these views of just political coercion and morally protected 
self-advancement, for reasons that do not depend on empirical beliefs about further 
beneficent consequences, should be regarded as a libertarian. Since nothing is gained by 
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stringent definitions of affiliation (least of all from someone who would not dream of affil-
iating), I will also include those who regard these views as much closer to the truth than 
current rival perspectives and derive insight from them to criticize those perspectives.

lesson �: The limiTs of faiRness

Few philosophical social democrats think that there is a general duty to choose as one 
would from a standpoint of impartial concern for everyone. Yet they have a political pro-
gram based on impartial political concern, and they ask fellow citizens to join them as a 
matter of moral duty. What could be the grounds for this moral appeal? The reasons that 
they give have been reasons of fairness, presented or prefigured by Rawls in A Theory of 
Justice, where he labeled his theory “justice as fairness.” Libertarians’ criticisms of those 
reasons, presented or prefigured by Nozick in Anarchy, State and Utopia, have created 
cracks in these foundations for social democracy that have not been repaired.

It might seem that the requirement of impartiality in what a government does is all 
that is needed to sustain a requirement that political choice express impartial concern. 
But that quick inference would show a misunderstanding of the limits to the proper func-
tions of government at the core of libertarianism. Within its proper sphere, government 
should be impartial. But what is this proper sphere? The issue is whether people have a 
duty to support the extension of political coercion beyond endeavors that improve the 
lives of some, with no significant risk of imposing net lifetime costs on others, into the 
endeavor of impartial political provision of help that does impose a significant risk of net 
lifetime costs on some. A rationale is needed for this further step, a rationale that a cluster 
of considerations that stand behind the label “justice as fairness” seeks to provide.

One rationale, suggested by several passages in A Theory of Justice, is that those who 
benefit from undeserved advantages, such as birth in a favorable situation, must ignore 
those benefits when they consider whether laws conforming to proposed distribu-
tive standards would treat them justly.2 But it does not seem that people do something 
wrong in making good use of undeserved advantages so long as those advantages are not 
wrongly obtained. Why, then, should they ignore these benefits in considering whether 
laws treat them justly?3 

Another rationale is suggested by Rawls’ claim that reliance on the original position 
reconciles the imposition of a basic structure with the autonomy of those on whom it is 
imposed, so that “society … comes as close as a society can to being a voluntary scheme” 
(1999a: 12). Developing this theme, those who have joined Rawls in refusing to extrapo-
late his account of justice beyond national borders have emphasized the special moral 
challenge posed by political coercion. (See, for example, Miller 1998; Blake 2002; Nagel 
2005.) The corresponding rationale would be that political coercion is unjust unless it 
has an adequate justification to those subject to it; the justification must be based on a 
standard for judging the total system of laws that each would choose as best promot-
ing his or her interests as a whole in the course of his or her life if ignorant of the spe-
cial features of those interests. But the need for impartiality in laws that can be justified 
to all citizens despite their coerciveness does not obviously require a general commit-
ment to use government to impartially advance every citizen’s interests as a whole. Laws 
protecting against theft, fraud, murder, and rape should be financed and administered 
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 impartially. But why should those on whom the laws are imposed take on further projects 
of  redistribution?4 

Another rationale appeals to everyone’s profound dependence on a shared system of 
social cooperation. Since each would have hardly anything in the absence of a shared 
cooperative scheme, the right framework (the argument goes) must distribute benefits in 
a way that each would choose in seeking to advance his or her life prospects as a whole 
without knowing his or her actual advantages under the current scheme. (See, for exam-
ple, Rawls 1999a: 4, 88.) However, the profound extent to which each of us depends on 
others’ initiatives in production and exchange (including the contributions of the long 
dead) would seem to be appropriately acknowledged through participation in produc-
tion and exchange, helping to continue progress without insisting on impartial distri-
bution (as Schmidtz forcefully argues in 2006: 90–3). People invest their own energy, 
initiative, and ingenuity and take their own risks in making use of the facilities they share 
in order to advance their legitimate goals. If the facilities are fully and fairly paid for, why 
do the more successful users have an obligation – indeed, an enforceable obligation – to 
give up gains to help those with less?

The difficulties that I have described also make it difficult to justify other proposed foun-
dations in fairness, such as the imperative to minimize burdens of inferior brute luck (see, for 
example, Arneson 1989; Cohen 1989) or Ronald Dworkin’s conception of the sovereign vir-
tue of economic equality (Dworkin 2000). A philosophical social democrat might hope that 
these cracks in the standard foundations in fairness of social democracy will be patched up. 
But this project of repair has not gotten very far in the course of four decades. Alternatively, 
she might concede that there is no duty of fairness to support the impartial political pro-
motion of wellbeing. Indeed, she might concede that not everyone has a duty to support 
this endeavor (a concession that I will recommend). These concessions will transform the 
standard moral foundations for social democracy but will not, by themselves, force aban-
donment of the program as one conscientious political choice. However, if that political pro-
gram is wrong, if it is unjustly oppressive, the social democrat must abandon it. Libertarians 
think that social democrats are unwitting oppressors because of their intrusions on property 
rights. Here too, they have much to teach, even if the intended lesson is too harsh. 

lesson �: pRoTecTing self-Reliance

Libertarians insist that it is wrong to take what someone has acquired through nonco-
ercive, nondeceptive activities in order to help others even when the resulting holdings 
are morally preferable apart from their history. Social democrats should accept that such 
taking can be wrong. The mere fact that Friday’s taking yams and dried fish from Crusoe’s 
hut would lead to a better set of holdings (say, because Friday has a young child to take 
care of) does not make the taking all right. Granted, the fact that taking benefits of free 
enterprise to help others is sometimes wrong does not entail that it is always wrong. That 
extreme claim has always been a burden for libertarianism. If Friday Junior is drown-
ing, and Crusoe refuses to let Friday toss a life preserver that he uses to ornament his 
hut toward the drowning child, since the waves might carry it off, it does not seem that 
Friday does wrong in taking and tossing. But social democrats cannot exclusively rely 
on convictions about such extreme cases. The program they support takes from some to 
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help others to avoid deprivations that are not dire, such as merely uncomfortable illness 
and lack of affordable access to advanced education. If this were not so, they would be 
ordinary conservatives, not social democrats. 

In general, because of the breadth of the needs it serves, political reliance on impar-
tial concern evokes the specter of an intrusive Nanny State using the threat of forcible 
confinement to take from some to help others without proper regard for property rights. 
A partisan of social democracy has to absorb the libertarian lesson that property rights 
matter apart from beneficial effects on holdings without introducing constraints that rule 
out social democracy. This need is the second major challenge from which philosophical 
social democrats must learn. Nozick says as much in a footnote to his most celebrated 
example, the fable of Wilt Chamberlain, where he notes that “here and elsewhere …, 
a theory which incorporates elements of pure procedural justice might find what I say 
acceptable, if kept in its proper place” (1974: 162) but challenges theorists who would 
regulate the social consequences of free enterprise to justify their mixture of protections 
for free enterprise and constraints on its social outcome. 

In fact, respect for property rights is essential to, not in tension with, impartial con-
cern for persons. A Nanny State that takes greater material need to be enough to dictate 
transfers to those in greater need is negligent, not tender-hearted, blithely ignoring the 
need for self-reliance.

If I am concerned for someone, if I want her life to go well, I must be concerned that 
she form worthwhile goals, including long-term goals, expressing what she cares about in 
life, and that she pursue them through her own efforts, with sufficient success that these 
personal goals give point and value to her choices. This object of concern is what I mean 
by the need for self-reliance. Indifference as to whether people are helped to get ahead by 
handouts or by their own efforts shows contempt for them, not concern.

Of course, acquiring what one has in the right way is not the whole story of wellbe-
ing. Concern for people is also a desire that they have access to a variety of successes in 
living, for example, the enjoyment, development, and expression of personal affection 
and friendship; inquiry whose complexity, content, and demands suits their curiosity, 
interests, temperament, and capacity for learning; meaningful work and reciprocation 
for others’ contributions in cooperation; the fulfillment of responsibilities that grow with 
growing capacities; the enjoyment of beauty; having fun. These and other aspects of liv-
ing well have independent value, sometimes overriding self-reliance. If someone resolves 
never to go to a publicly subsidized museum because of the loss of self-reliance, he has 
turned an important aspect of wellbeing into an obsession. A similar qualification about 
balance applies to any dimension of wellbeing. Just as the obsessive independent impov-
erishes his life by rejecting all help, the good-for-nothing who only cares about having 
fun without seeking to achieve anything, the lazy aesthete who relishes high culture with-
out caring about doing anything in return for what she relishes, and the workaholic who 
can only engage with his work lead lives that are worse because they are ill-balanced. 

For most of us, these judgments of what lives are better or worse are among our most 
secure convictions. Of course, diverse sets of emphases are good, and no one combina-
tion is perfect, because of tensions among the dimensions of wellbeing (accomplishment 
and having fun, for example). Appreciation of the diversity of both dimensions of wellbe-
ing and of emphases among them in well-balanced lives will inform the choices of repre-
sentatives in the original position of impartial concern.
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Because self-reliance is an important need, the political expression of impartial 
 concern favors a system of property rights. People only have access to lives shaped by 
their self-reliant pursuit of goals through which they express their temperaments and 
interests if they have a secure expectation that resources they could acquire through a 
broad range of activities that do not intrude on others’ self-advancement will be available 
to them to pursue those goals, including goals involving long-term plans. Without this 
protection, they must be overly dependent on others to advance their interests, devote 
themselves to defensive maneuvers, or confine themselves to a limited range of activities 
that may not reflect their temperaments, interests, and talents. 

The property rights expressing due concern for self-reliance will not protect the reten-
tion of all results of noncoercive production and voluntary nonfraudulent exchange 
from all taxation to help others. Anyone can pursue a suitably wide range of suitably 
self-expressive worthwhile goals despite knowledge that some portion of the gains from 
work and contract will be taken for use in public causes. Still, outside of isolated and 
extreme emergencies, taking the results of free enterprise must be done through laws, not 
freelance taking, with its tendency to destroy long-term plans, dictate self-defense, and 
replace aspiration with rational anxiety. When laws are the basis for taking from some 
to help others, this must be justifiable as an impartial way of advancing needs other than 
self-reliance that are sufficiently serious that wellbeing is promoted despite the reduction 
of self-reliance. Moreover, there must be strong reluctance to suddenly, sharply increase 
the legally required transfers, since uncertainty concerning such incursion makes it hard 
to pursue long-term plans. 

Impartial political concern is, similarly, supportive of, not in tension with, other rights 
and liberties, including those that both libertarians and social democrats seek to protect. 
For example, if one cannot openly express what one thinks or feels or must do so in the 
face of publicly endorsed contempt, this stifling and exclusion profoundly worsen one’s 
life. No one who properly values her life would put protection of these aspects of her life 
in jeopardy for mere material gains; so a representative in the relevant original position 
would not make this gamble, either. The protection would be especially stringent and 
absolute in spheres that are central to a self-directed life, such as religion and intimate 
relations among consenting adults. 

Despite its similarity to Rawls’ reliance on morally justified “fundamental interests” 
in his later years, this moral foundation for social democracy is not “political–liberal,” 
since it relies on assessments of ways of living as worthwhile and appropriately balanced. 
These assessments are part of impartial concern for persons. Perhaps they are not needed 
for justice as fairness, but that foundation for social democracy seems best abandoned in 
the face of libertarian attacks. This does not mean that people should steer others toward 
better ways of life through criminal penalties or should support the public branding of 
ways of life as inferior just because the rating is correct. These activities typically worsen 
lives by thwarting important needs for self-development and inclusion. But due concern 
for these needs does not paralyze other concerns. For example, support for education 
that depends on valuing insightful enjoyment of cultural achievements or a preference 
for improving opportunities over increasing transfer payments can justifiably, to some 
extent, marginalize people who do not care about culture or contribution, weakening 
inclusion in order to avoid sufficiently serious nonfulfillment of other important needs. 
While this perfectionism will not be welcomed by libertarians, philosophical social 
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 democrats should be grateful to them for revealing its presence in the moral foundation 
with the greatest promise of surviving libertarian criticisms.

In exorcising the specter of the Nanny State, I have sketched an argument that the poli-
tics of impartial concern wrongs no one and supports appropriate restrictions of what a 
government may do to its citizens. But the fact that impartial political concern for peo-
ple’s wellbeing is morally legitimate, in this sense, does not entail that a morally conscien-
tious citizen has a duty to support it. Other choices (perhaps including the minimal state 
or protection of civil and political liberties supplemented by a low safety net) could be 
morally permissible on her part, even if the different dictates of impartial concern are a 
morally permissible choice, as well. “Justice as fairness” might have filled this gap through 
appeal to a duty to treat others fairly. But the first lesson from libertarianism, the critique 
of “justice as fairness,” stands in the way of this appeal. Haunted by the apparent failure 
of the foundations in fairness, social democrats have to ask whether they can continue, 
in good faith, to invite people to join their movement as a matter of moral duty. Perhaps 
self-interest is their only positive appeal. 

This conclusion would not merely be disheartening in itself. It would cast in doubt 
the claim that the goals and demands of social democracy would be the outcome of 
impartial political concern. If social democracy achieves majority support, as its demo-
cratic aspiration requires, the minority who do not share the dominant interests would 
be excluded from significant political argument, a harm of exclusion that worsens their 
lives. For those in the dominant coalition of interests, political life would have less value 
because it strives for the imposition of laws on people with no reason to actively support 
them. While there is nothing incoherent in an appeal to shared interests among some 
that is qualified by a commitment to political impartiality toward all, this is, in practice, 
an unstable combination, encouraging pork-barrel politics in which competing interest 
groups strive for favoritism. From the perspective of impartial concern, such costs in the 
coarsening of political life could be justified by dramatic gains in liberation from poverty. 
But the broader aspirations of social democracy, extending well beyond relief from pov-
erty, are seriously threatened if they would entail these costs.

Taking the defeat of justice as fairness to heart, social democrats can still base their 
movement on a moral appeal. Even though impartial beneficence is not a general dictate 
of morality, one ought to be concerned for others. A general principle of concern along 
the following lines would express appreciation of the equal moral worth of all: Everyone’s 
underlying concern for others ought to be sufficiently great that greater concern would 
impose a significant risk of worsening his or her life, if he or she fulfilled all further 
responsibilities; but apart from special relationships or interactions, it does not have to 
be more demanding than this. By “a significant risk of worsening one’s life,” I mean a 
nontrivial chance that one’s life as a whole will be worse than it would otherwise be. 
What is jeopardized is one’s ability to pursue enjoyably and well-worthwhile goals with 
which one intelligently identifies and from which one cannot readily detach. Neither the 
goal of concern nor the proviso about nonworsening requires prevention or avoidance of 
every loss that might otherwise be encountered, regardless of scale. Ordinary rain on an 
ordinary picnic does not produce a worse life than a sunny stretch. (Those who disagree 
on the grounds that the rain makes a picnicker’s life worse, but not significantly, should 
understand all relevant sentences in this essay as implicitly including their adverb.)5
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Suppose that social democrats are right in their indispensable empirical claim that 
their program will, impartially, advance wellbeing. (Since self-reliance is an aspect of 
wellbeing and inadequately justified coercion reduces wellbeing, their program must, 
then, substantially improve on self-help and private charity.) Suppose, too, as I have 
argued, that such a political endeavor of social democracy does not wrong anyone by 
intruding on her rights to be left alone. Then, a moderate principle of concern such as I 
have sketched creates a duty to support social democracy among those who satisfy the 
nonworsening clause. 

These will include people who have sufficient expected benefits from social democracy 
that they should expect no net lifetime costs from this political program when they com-
pare lifetime expectations under political programs compatible with their commitment 
to political impartiality. In addition, there are many well-off people, with considerable 
resources for self-help, who can expect net lifetime costs but not costs that make their 
lives worse. Going to less wonderful restaurants, drinking less wonderful wines, and buy-
ing fewer antiques makes a way of living less expensive, but it does not follow that it 
makes a life worse. Granted, wellbeing requires commitment to specific goals, expressing 
and shaping one’s identity and guiding one’s choices, in attachments whose disruption 
can worsen one’s life. Social democrats can and should reduce this disruption among 
those attached to worthwhile expensive goals through gradualism, which the proper val-
uing of self-reliance in any case requires. Further reducing the extent of such disruption, 
they can and should support policies that channel gains from increased productivity to 
those with more significant unmet needs, avoiding the production of new attachments to 
expensive goals through use of these gains by the best off. 

At least in developed countries, this circle of shared concern and duty would include 
the vast majority, if social democracy impartially promotes wellbeing. Since those in the 
minority whose lives would be worsened are not wronged (or so I have argued), they 
should yield without resentment to a vast social democratic majority who are pursuing a 
legitimate political goal in response to relevant reasons and compelling moral demands. 
Indeed, it would be rational for someone in such a minority to embrace social democracy 
as a personal commitment, sufficiently important to him that the sacrifices its success 
entails do not worsen his life. In this way, he would overcome pointless political loneli-
ness, converting reluctant sacrifices into sources of pride.

There may be countries in which the majority have no duty of concern to support 
social democracy because of a significant risk that their lives will be worsened. (These 
might be people living on the coast of a country with an impoverished inland province.) 
Still, if social democracy has the moral legitimacy for which I have argued, someone in 
this majority has a duty of concern to support measures that promote wellbeing beyond 
what self-help and private charity accomplish, to some extent—an extent that does not 
impose a significant risk of worsening her life. So, if social democracy accurately expresses 
impartial political concern for wellbeing, an appeal to moral duty can still sustain demo-
cratic movement in the direction of social democracy, partly implementing impartial 
political concern for wellbeing. Combined with economic progress, which makes it easier 
to meet needs through self-help and reduces the impact on wellbeing of paying a given 
amount in taxes, this movement will eventually widen the circle of duty-bound support 
for social democracy to include the vast majority.
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Like the establishment of fundamental respect for property rights, this response to 
libertarian criticisms is not simply a means of fending off those criticisms. Philosophical 
social democrats have tended to dismiss significant economic losses to the more advan-
taged as being of no moral significance when they are necessary for improving the life 
prospects of the least advantaged. But if the effort to ground social democracy in a duty of 
fairness is abandoned in favor of a duty of concern, acknowledgment of the proviso about 
non-self-worsening makes significant losses of the best-off morally important, regardless 
of gains to the worst-off. This concession is a major lesson from libertarianism, even if its 
consequences are less prohibitive than libertarians suppose. 

lesson �: Value (nonexploiTiVe) capiTalism

Social democrats are not Marxists. They believe that some form of capitalism is prefer-
able to any feasible form of noncapitalism. In particular, they think that some form of 
capitalism is preferable to state socialism, which does a worse job of delivering goods 
to those who need them and is a bad basis for democracy. In all of this, philosophical 
social democrats agree with libertarians. But the terms in which capitalism is endorsed 
tend to be very different, and not just because different forms of capitalism are approved. 
Philosophical social democrats rarely celebrate commerce, including the buying and 
selling of labor, as an inherently valuable human relationship. While appreciating that 
Marx’s proposal for replacing capitalism failed, they are often receptive to his writings as 
a source of moral insight. In particular, they are often receptive to the assessment of the 
buying and selling of labor under capitalism as exploitive in typical cases, not just in the 
cases of extreme misery and drudgery that are atypical in advanced capitalist economies. 
For their part, libertarians regard capitalist commerce as a relationship that merits pro-
tection apart from its special capacity to deliver the goods and sustain democracy. They 
celebrate capitalism as an economic way of life.

I believe that merely instrumental endorsement of capitalist commerce (which can 
seem tinged with old-fashioned aristocrats’ disdain for those in trade) is inadequate. Social 
democrats should endorse capitalist commerce as a valuable relationship of mutual help, 
to the extent to which what each party gains reflects the desirability of what each party 
offers. In addition to properly valuing a form of success that people are rightly proud of, 
learning this lesson from libertarianism helps to extract a grain of truth from the critique 
of capitalist exploitation. In contrast to gains from commerce as mutual help, gains from 
unequal bargaining power are nothing to be proud of. Yet they are a typical (though not 
universal) feature of the buying and selling of labor. The contrast between the value of 
the one form of activity and the lack of value of the other should play a role in political 
choice. In this way, learning a lesson from libertarianism helps in learning a lesson from 
Marxism, a lesson that yields criticisms of actual capitalism that are stalwartly bourgeois. 

As usual in the moral scrutiny of economic relationships, The Wealth of Nations is a 
good place to begin. In his celebration of the virtues of “the propensity to truck, barter, 
and exchange one thing for another,” Adam Smith notes that it answers to everyone’s need 
at all times “in civilized society … of the cooperation and assistance of great multitudes” 
(2000 [1776]: book I, ch.2, 14). Commerce is a way to gain help from a great many people 
by offering help, transcending the necessarily narrow circle of genuine friendship without 
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seeking strangers’ benevolent attention to one’s needs. “Give me that which I want, and 
you shall have this that you want,” which Smith describes as “the meaning of every such 
offer” (ibid.) is not a token of love or friendship. But it expresses a valuable relationship of 
economic interdependence, in which people sustain reciprocity while minding their own 
business, rather than cluttering their lives with constant inquiries into others’ needs and 
constant efforts to gain others’ benevolent attention. 

The realization that commerce, including the purchase of labor, can be a valuable form 
of mutual aid is quite compatible with another thought, implicit in Smith’s discussion of 
actual wage bargains, that gaining from commerce can lack inherent value and increase 
the burdens of others’ deficiencies to the extent to which it derives from others’ inferior 
bargaining power. By “inferior bargaining power,” I mean lesser ability than another with 
whom one engages in selling or buying to use this process to advance one’s interests, 
lesser ability that is not due to the other’s degree of interest in what one offers. To the 
extent that someone gains from superior bargaining power, his benefit from exchange 
with another does not depend on how much he helps her achieve her goals but on her 
lesser capability as an exchanger to convert help to him to help by him. 

In his discussion of labor markets, Smith argues that “masters” are typically superior 
to “workmen” in this way, on account of greater time pressure on workmen to reach an 
agreement and lesser competitive pressure on masters (2000 [1776]: book I, ch. 8, 76). 
Indeed, his praise of economic regimes is largely based on their tendency to reduce these 
advantages, without eliminating them, by creating strong incentives to expand employ-
ment. While he sometimes notes the impact of measures that do not burden workers 
now, such as legal prohibitions of strikes, his basic argument is plausible today. 

A modern version of Smith’s argument might begin with such facts as these. Apart 
from managers, professionals, and highly skilled workers, most of those who work or seek 
work in every capitalist economy have few reserves of liquid financial assets, not enough 
to live on for a substantial period of time. Labor market studies consistently report that in 
normal circumstances, “vacancy rates are low, that there are typically many applicants for 
vacancies, and that average vacancy durations are very short (particularly in comparison 
with the duration of spells of unemployment)” (Manning 2003: 271). The market entry 
that could create countervailing competitive pressure on the employers’ side is perva-
sively limited by insiders’ advantages such as innovations based on proprietary informa-
tion (often protected by patents), established reputations (often based on brand names), 
a secure network of suppliers and distributors, economies of scale, and risks of entering a 
market when investments in production facilities can only be liquidated at a substantial 
loss in case of failure.

Suppose that a case can be made for the modern prevalence of the sort of inequal-
ity of bargaining power that Smith discerned in typical labor markets in Britain in his 
time.6 What would be the moral consequence? While deriving benefit from another’s 
inferior bargaining power is nothing to be proud of, neither does it seem wrong, as such, 
even when the role of superior bargaining power is clear. A snow-plow operator who 
cruises highways in a newly settled tract in Alaska, extracting higher fees on account of 
the absence of competition and the urgency of stranded motorists’ needs for a tow, will do 
wrong if he charges very burdensome fees for uncostly rescues or leaves people in misery 
if they cannot afford his normal charge. But these are wrongs of callousness. If he avoids 
them, his mere profit from superior bargaining power does not seem wrong.7
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Still, the contrast between gaining from superior bargaining power and the mutual 
self-advancement that Smith celebrates makes a moral difference. It makes a moral dif-
ference in the assessment of laws. Suppose that a law has been passed through appropri-
ate procedures and that it takes due care to avoid unpredictable disruption. Someone’s 
protest, “But this will make it harder for me to get ahead by providing others with what 
they want,” deserves consideration as a relevant complaint. In contrast, someone’s protest, 
“But this will make it harder for me to benefit from others’ inferior bargaining power” 
seems absurdly inappropriate, like the complaint against a law requiring labels that iden-
tify ingredients: “This will make it harder for me to benefit from people’s ignorance.” 

If the Smithian claim about typical workers’ inferior bargaining power is right, then 
Smith’s implicit distinction between two forms of commerce can help to justify laws 
protecting labor-union organizing and strengthening labor unions’ power. While these 
laws impede noncoercive, nonfraudulent self-advancement by employers, what would 
be impeded is benefitting from bargaining superiority, an activity with no inherent value 
that increases the burdens of deficiencies rather than helping to relieve them. Similarly, 
arguments for a tax-and-transfer policy will be stronger if it transfers gains from supe-
rior bargaining power. For example, if the disproportionate economic gains of the top  
1 percent in the United States in recent decades and the vastly disproportionate gains of 
the top tenth of 1 percent are due to bargaining advantages (such as collusion with like-
minded boards of directors at the very top), the case for redistribution is strengthened, 
just as critics of the New Gilded Age suppose. This devaluing of gains from bargaining 
superiority moves far beyond criticisms of “corporate welfare” that libertarians press. But 
like the libertarian criticisms, it depends on a contrast with thoroughly capitalist com-
mercial activities deserving respect, respect that is not as deep as it should be among 
many philosophical social democrats.

lesson �: JusTice has no paTTeRn

Most philosophical social democrats agree with libertarians that utilitarianism is wrong 
and that justice is not a maximizing project. Most of this majority seems to think that 
economic justice is, instead, shaped in its major features by a distributive principle, that 
is, a determinate general principle regulating differences in benefits from economic activ-
ity throughout any society as a whole. Reflecting this assumption, they often use “distrib-
utive justice” as an equivalent of “economic justice.” Their major internal controversies 
concern the right pattern for the crucial distribution and the nature of what the pattern 
regulates. In contrast, libertarians deny that economic justice has any distributive pattern.

The question of what the distributive pattern ought to be has been a source of end-
less controversy among philosophical social democrats. Large gaps in their focal text,  
A Theory of Justice, were signs of troubles to come. There, distributive justice is regulated 
by two principles, to be realized so far as a prior principle of civil and political liberty 
allows. The first principle of economic justice, which has absolute priority over the second, 
requires fair equality of opportunity, which, Rawls writes, demands that “In all sectors of 
society there should be roughly equal prospects of culture and achievement for every-
one similarly motivated and endowed” (1999a: 63). The permissible range of this rough-
ness is not further specified, and the priority is asserted without significant  justification.  
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The second principle, regulating “in the first approximation … the distribution of income 
and wealth” (53), is introduced as requiring an equal distribution unless inequality is to 
everyone’s advantage. But this principle, the difference principle (the center of attention 
despite its secondary standing), turns out to be an injunction to “maximize the welfare 
of the worst off representative” individual, going up the ladder in maximization so far as 
maximization in the lower rungs allows (72). While much depends on how the worst-off 
representative individual is specified, Rawls only offers two tentative alternative specifica-
tions, confessing, “Any procedure [for setting a reasonable social minimum] is bound to 
be somewhat ad hoc” (84). 

This reticent open-mindedness was a great virtue of Rawls, entirely appropriate in 
the pioneering endeavors of a great book. But in the decades since, his sketch has not 
become an adequate pattern. Improving opportunities afforded by education and early 
environment has special importance in the impartial promotion of wellbeing because of 
the importance of self-reliance. But strict priority for a principle of equal opportunity 
seems inappropriate. The commitment of labor time, skills, and facilities to education can 
divert too much from other forms of provision and sources of self-advancement and can 
create skills too far in excess of employment opportunities. At the same time, the proper 
valuing of relations among family, neighbors, and friends limits the governmental shap-
ing of childhood environments. Concerning the question of “how to specify and weight 
the opportunity principle,” Rawls himself eventually acknowledged, “I do not know what 
is best here and simply register my uncertainty” (2001: 163). 

If they turn to the difference principle as a source of guidance, social democrats have 
to make a principled choice among different worst-off groups whose average wellbeing is 
identified with the lot of the worst-off representative individual—and there is no princi-
pled choice. If this is a small group burdened by a combination of stringent disadvantages, 
these disadvantages (say, of upbringing, neighborhood, and social networks) may be suffi-
ciently resistant to the improvement of lifetime income and wealth that enacting laws and 
policies that maximize income and wealth among the worst off is a project that would be 
rejected from an impartial point of view. People in the rest of society may have too much 
to lose. Maximizing the income and wealth typical of a larger group, say, those with no 
more than unskilled workers, would not be as difficult. But perhaps not enough would be 
done, from the standpoint of impartial concern, for those in a smaller worst-off group.

Rawls’ principles are not the only proposed distributive pattern. But the newer pat-
terns have problems of their own. One tendency, to the left of Rawls, proposes that an 
extreme version of equality of opportunity is the central principle of distributive justice, a 
principle requiring maximization of access to advantage of those with inferior brute luck 
(see, for example, Cohen 1989). The apparent injunction to transfer cheering resources 
from cheerful people to somewhat grumpy people and the apparent approval of neglect 
of those who suffer from bad choices for which they are responsible strike many philo-
sophical social democrats as defects in this pattern. Many worry that the elimination by 
political means of inferiority in brute luck (including the brute luck of early upbringing) 
could be excessively intrusive. To cope with such liabilities, first-person prerogatives are 
typically allowed, deprivation resulting from freely chosen options is accepted as a reason 
to help, and a possible need to restrict luck equalization in the name of liberty is admit-
ted.8 But nothing is done to show that the favored pattern of equality is of central impor-
tance once these and other considerations are given their proper scope. 
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In search of a more plausible pattern, some (for example, Anderson 1999: 321–6) 
 propose that equality of status is the hallmark of economic justice. But this seems to entail 
that working people and their children need not be helped by government programs to 
have access to culture, interesting leisure, lessened physical discomfort, and work lives 
suiting their temperaments and aptitudes if deficiencies do not lead to condescension 
by the better off or expectations of servile deference. This thought is ill-suited to social 
democracy. Of course, the grit of those who work hard and do not earn much merits 
admiration, not condescension, but the currency of such appreciation would not make 
worries about how little they earn, how hard they work, and the difficulties of advance-
ment for themselves and for their children irrelevant to political choice.

The continuing search for the pattern that shapes economic justice is due, in part, to 
the attempt to base social democracy on fairness. In Nozick’s quip (1974: 198), those 
rationales often treat benefits due to the exercise of traits that no one deserves or the use 
of legal frameworks and technological legacies on which all are utterly dependent as if 
they were manna from heaven, of which everyone should get an equal share unless she 
has good reasons to accept an unequal arrangement because it gives her more absolutely. 
If social democrats should abandon justice as fairness in the face of libertarian criticisms, 
as I have proposed, they lack those reasons to continue their troubled search for the pat-
tern of distributive justice.

Instead, they can absorb the libertarian lesson that justice has no pattern. In the prac-
tice of ordinary principled political argument, such patterns play no role. In this practice, 
social democrats argue that the projects of government help that they support, includ-
ing but going well beyond help to the poor, promote the general welfare. Philosophical 
social democrats can explicate this goal as one of impartial concern, to be monitored 
by asking what one would chose if one sought to promote the wellbeing of a member of 
society one represented but did not know who he or she was. To this extent, they benefit 
from Rawls’ legacy. But the choice of political measures as informed and rational ways of 
implementing impartial concern in current circumstances does not require the applica-
tion of a determinate comprehensive distributive principle dictating the right choice in 
all circumstances when combined with empirical facts. In this respect, as in others, the 
lesson that philosophical social democrats should gratefully learn from the insights of 
libertarians is to be more like ordinary social democrats.

insTRucTion and illusion fRom public choice TheoRy

Even if social democrats are right to argue that private enterprise and private charity 
are seriously deficient in meeting needs, there are systematic liabilities of the resort to 
government. Although such reasons for caution have often been described in work by 
social scientists who are social democrats, they are welcomed with special warmth by 
libertarians. In particular, they urge attention to liabilities exposed by the theory of public 
choice, the study of general mechanisms by which people’s interests and resources tend 
to shape political outcomes, in which Mancur Olson and James Buchanan are seminal 
figures. These are valuable warnings against one-sided attention to the deficiencies of 
private choice, warnings that ought to inform political judgment.
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Olson emphasizes the interaction of the costs and benefits to individuals of their 
own political initiatives with the effective political activity of groups in which their 
interests are shared. If a collective that would benefit from political influence is large 
and the impact of a policy choice on each member is not large, then, all else being equal, 
a typical member will not let political engagement distract her from private endeavors, 
since she will make hardly any difference in a process lacking major impact on her 
life. So, there is a tendency, all else being equal, for small groups with especially strong 
interests to be more effective, even when their success limits the impartial promotion of 
wellbeing in society as a whole. While this all-else-being-equal tendency is the central 
theme of The Logic of Collective Action (1965), Olson notes countervailing factors, as 
well. To some extent, the tendency can be countered by the leadership of large, politi-
cally active formal organizations, such as large labor unions or federations of unions, 
that favor members in the provision of special benefits, creating a special incentive 
to contribute to a strong collective (16, 43, 51, 68–9, 73, 140). Further countering the 
tendency favoring small special-interest groups, organizations and movements can be 
sustained by individuals’ sense of “personal moral worth” derived from participation 
rather than their estimate of the difference they make (160; see also Buchanan 2000 
[1975]: 138). Leaderships of political parties are a further counter, strongly motivated 
by the desire to be elected to public office on the basis of a platform with suitably broad 
support (Olson 1965: 165; see also Buchanan 2000: 198). 

Buchanan emphasizes the impact of the self-interest of members of the electorate on 
votes determining legislation. If the rule is “majority wins,” then trading of support for 
legislation among groups with distinct interests or their representatives may, over time, 
produce total expenditure that is excessive from the standpoint of most or even all. On 
the other hand, this “log rolling” can produce a better fit with impartial concern than its 
absence, since the trades reflect intensity of interest.9 

Attention to the mechanisms that public choice theorists describe should and does 
inform social democrats’ preferences among laws and strategies. For example, realism 
about public choice and special interests gives social democrats special reasons to inte-
grate mandates to tax and spend in an overall budget whose fiscal burdens are transpar-
ent and readily debated; to favor broadly based labor organizations in which the breadth 
of membership gives the leadership cause for concern for the impact of political meas-
ures on the economy as a whole (see Olson 1982: 48, 90); and to prefer relatively simple 
regulations aimed at problems with extensive serious impact to microregulations that 
engage the intense attention and energy of small interest groups.

The mechanisms producing all-else-being-equal tendencies that public choice theo-
rists describe must be distinguished from their guesses about the actual long-term 
course of politics, which often seem quaint in retrospect. In 1965 (162–5), Olson pro-
posed that political parties will have weak organizational resources and limited financial 
resources, except for municipal political machines. In 1975, Buchanan asserted a con-
tinual powerful general tendency of politicians to support expansion of the fiscal budget’s 
role in the economy and the government’s role in society (2000: 199). In 1982 (40–1), 
Olson proposed that organizations and collusions for collective action that are strong— 
paradigmatically, labor unions—will remain strong indefinitely in the absence of new 
legal constraints or destructive disorder. Such guesses about the net impact of incen-
tives and resources could support the rejection of social democratic advocacy from the 
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standpoint of impartial concern. Without them, public choice theorists simply free social 
democrats from chains of naïve optimism.

A realistic appraisal of the role of people’s interests and resources in the democratic 
political process does not just improve the efficacy of social democracy, it also strengthens 
the case for a social democratic political movement. There is always a significant political 
party or coalition of parties with great strength depending on appeals to citizens’ desire to 
cut taxes and reduce government spending to help meet needs. This strength is ensured by 
many people’s tendency to pay more attention to the immediate gain to their net income 
from tax cuts than to long-term consequences, their generalization from particular fail-
ures or excesses of government to typical incompetence (which the leaders of those parties 
have a vital interest in encouraging), and their reluctance to consider their own depend-
ence on government benefits. Those with great wealth and income have disproportionate 
capacities to make political contributions and contribute to lobbying and advertisements 
influencing public opinion, while their potential losses from social democracy tend to 
encourage opposition to taxing-and-spending and regulation intended to help those 
worse off. Those at the commanding heights of the private economy, with special interests 
in reducing their tax and regulatory burdens, have reasons and resources for detailed 
attention to public policy making, while policy makers, whatever their political affilia-
tions, must rely on them for advice and have reasons to fear the economic consequences 
of their distrust. If capitalism, along with its many benefits, leaves many serious needs 
unmet that could in principle be met without morally significant loss (a claim that pub-
lic choice theory does not reject), then, on a realistic appraisal of mechanisms of public 
choice, a social democratic political movement is a beneficial countervailing force.

an inViTaTion

The lessons that social democrats should learn from libertarians can have an impact on 
libertarians as well. Those lessons strengthen the case for leaving libertarianism and join-
ing social democracy.

Many libertarians carry a burden: consequences of their general commitments that 
they find hard to accept. If libertarianism is right, then Friday does wrong to gently yet 
firmly wrest the life preserver from selfish Crusoe’s hands, and a government does wrong 
to impose any tax to finance any medical care for the destitute that does not serve the 
interests of billionaires. The minimal state’s coercive protection of free enterprise extends 
both to the protection of wealth in the presence of dire need and to the enforcement of 
contracts by which people escape from dire need by selling themselves into slavery for 
life. The minimal state enforces clauses in deeds conveying property on the condition that 
it not be sold to Jews. Employers must be free not to hire African-Americans and restau-
rant owners must be free not to serve them, no matter how stringent the reduction of 
options by these racist associational preferences. If a selfish scientist using her own funds 
and brainpower finds a cure for cancer and holds out for 20 trillion dollars in compensa-
tion, the threat to the global economy must not be evaded by invading her hard drive 
to take the formula while presenting her with 50 billion instead (see Nozick 1974: 181).

Suppose that someone, initially a libertarian, finds these consequences hard to accept. 
She might, on the one hand, back away from full-fledged libertarianism by accepting that 
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in these cases, the protection of the use of fruits of free enterprise by some is overridden 
by the seriousness of the competing needs of others. But then, she will be hard-pressed to 
find a principled reason to reject the distinctive goals of social democracy as inappropri-
ate objectives for the use of state power. Lack of access to the productive exercise of one’s 
talents in ways that suit one’s temperament and interests, to insightful appreciation of 
cultural achievements, to achievable relief from persistent discomfort, to the enjoyable 
exercise of one’s curiosity or one’s love of nature; lack of an alternative to both drudgery 
and impoverished unemployment; lack of a realistic expectation of finding work in which 
one is not bossed around; and insecurity that interferes with long-term plans and current 
enjoyment are also deprivations. Once the extreme prohibitions of full-fledged libertari-
anism are rejected, it is hard to see why the burdens of being taxed or regulated by social 
democracy would not be justified as means of relieving those deprivations in a regime of 
impartial political concern. 

Alternatively, the libertarian could stand fast on the ground that adequate side-
constraints against coercion can only be based on the blanket prohibitions of libertarian-
ism, despite a residue of unmet needs that she regrets. But, according to the argument 
that I previously sketched, impartial political concern is supportive of, not in tension 
with, the rights that are secure convictions of most who find it hard to accept the con-
sequences of libertarianism noted at the start of this section. Through a commitment to 
impartial political concern, someone who is repelled by those consequences can preserve 
what is most plausible in her initial commitment to libertarianism, avoid those conse-
quences, and avoid ad hoc distinctions. 

She should, nonetheless, resist philosophical social democrats’ appeals to fairness and 
distributive patterns and their inadequate appreciation of the moral significance of capi-
talist self-advancement. Here, the lessons from libertarianism are crucial. This resistance 
can and should be met by the reconstruction of the moral foundations of social democ-
racy that learns from her resistance. 

The additional, necessary empirical defense of social democracy as an informed 
expression of impartial concern, a project that would stretch beyond the limits of this 
essay, would, combined with the arguments of this essay, offer a basis for accepting an 
invitation to join social democracy. This should be a grateful invitation to join a non-
libertarian movement whose moral basis is enriched by the challenge of libertarianism.

noTes

1. See Rawls (1993: 24; 2001: 24; 1999b: 30–31). 
2. See, for example, Rawls (1999a: 82, 86, 122). All passages to which I will refer occur in the original 1971 

edition, as well.
3. See Nozick (1974: 215–25) for a classic elaboration of this challenge, and, for related doubts, extending 

to desert itself, Lomasky (1987) and Schmidtz (2002).
4. In the justification of state coercion in Part I of Anarchy, State and Utopia, Nozick’s arguments about 

protection and compensation do not require more-than-libertarian political goals. Without endorsing 
Nozick’s specific justifications of state coercion or his libertarianism, Arneson (2005) notes implausible 
features of the extrapolation of a special duty to uphold distributive justice from the enforcement of laws.

5. In a world as needy as ours, a principle of concern such as I have put forward is much less demanding 
than Peter Singer’s requirement (e.g., in 1972: 235, 241) always to forgo purchase of a luxury or frill 
when there is the opportunity to use the money instead to prevent something very bad from happening.  
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Nearly all of us identify with worthwhile goals, giving point and value to our choices, that require the 
occasional purchase of a luxury or frill. Dressing in a way that expresses one’s aesthetic judgment and 
engages in the fun of mutual aesthetic recognition is an obvious example. I have argued elsewhere (2004; 
2010: ch.1) that my more moderate requirement expresses an appreciation of the equal moral worth of 
everyone and can account for the duties to rescue to which Singer appeals. Since stronger demands for 
beneficence will, if politically relevant, stray even farther from libertarianism than I recommend, I will 
not pursue this argument here.

6. This case would have Alfred Marshall as another distinguished procapitalist precursor and could include 
work of the most incisive critic of the economic failures of state socialism, Janos Kornai. See, for example, 
Marshall (1920: 567–72) and Kornai (2014: 88–105).

7. This is a variant of an example in Wertheimer (1996: 208, 218–9).
8. Such concessions are a recurrent theme in Cohen (2008), the most extensive defense of luck egalitarian-

ism as correcting deficient egalitarianism in Rawls. 
9. See Buchanan and Tullock (1962: ch.10). Buchanan would not approve of the assessment of the politi-

cal process by social democracy’s criterion of impartial concern. He thinks that a society’s rules must 
not be subject to rational rejection by anyone advancing his interests through free enterprise and using 
advantages that do not depend on interference with the free enterprise of others. This assumed criterion 
shapes Buchanan’s choice of what models and consequences to explore (ibid. 6). But it is an assumption 
for which he presents no significant justification, not a conclusion from his derivations of consequences 
of his models.
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Toward a non-lockean libertarianism

Jacob T. Levy

locke’s libeRTaRian legacy

Libertarian thought and antecedent forms of classical liberalism have often accorded 
centrality to a cluster of ideas derived from John Locke (1689): that individual rights in 
general and property rights in particular are moral or “natural,” finding their justification 
and authority outside or prior to their recognition by political or legal actors; that politi-
cal, coercive government derives its legitimacy from the (often tacit or imputed) consent 
of the governed; that such consent is given (if at all) for the purpose of the protection of 
those prior rights; and thus political governing bodies may therefore not violate indi-
vidual rights without losing their legitimacy.

Lockean rights, and the impermissibility of their violation, were of course central 
to the canonical statement of libertarianism in academic political philosophy, Robert 
Nozick’s Anarchy, State, and Utopia, although Nozick offered an alternative to contrac-
tarian theories of legitimacy. But Nozick has hardly been alone in seeing libertarian 
theory as founded on Lockean premises or in attempting to build a more complete and 
satisfactory theory on such premises. James Buchanan’s (1975) effort to deploy social 
contract theory as a way to build a libertarian political philosophy “between anarchy 
and leviathan” treats Locke’s own effort as unsuccessful but, it seems to me, offers an 
attempt to succeed at Locke’s enterprise (not at Hobbes, Rousseau’s, or Kant’s, for exam-
ple). Richard Epstein (1985) has sought to repair and rehabilitate Lockean theory as the 
cornerstone for property rights and a libertarian theory of the limits of state action. Jan 
Narveson (1988) explicitly sought to join Nozick’s neo-Lockean theory of property rights 
to David Gauthier’s adaptation of social contract theory in order to build a libertarian-
ism with proper foundations. Randy Barnett (2000) puts the Lockean consent-contract 
theory along with natural-rights theory at the center of his justification of the authority 
of the constitutionally limited state. The economist Murray Rothbard, whose popular-
ized systematic libertarian doctrine has been highly influential outside the academy, was 
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a theorist of self-ownership and of natural property rights grounded in a labor theory 
of acquisition. He was clear that his doctrine built on, while radicalizing, Locke, calling 
the Second Treatise “one of the first systematic elaborations of libertarian, individualistic, 
natural-rights theory” and calling attention to “the similarity between Locke’ s view and 
the theory set forth below” in his book The Ethics of Liberty (1982: 20).1

Outside the academy, the Lockean combination has featured prominently in American 
liberal individualistic rights theory from the Declaration of Independence and Thomas 
Paine’s Rights of Man onward. The strand of rights theory that developed into anar-
chism, including Henry David Thoreau and Lysander Spooner in the nineteenth century 
through to Rothbard and his followers in the twentieth, often accepted the structure of 
these Lockean positions while denying that consent has ever actually been given or that 
coercive government is compatible with the non-violation of rights, thus concluding that 
government is illegitimate. Indeed, the idea that there is something distinctively friendly 
to libertarian thought in American intellectual and political culture is hard to distinguish 
from the idea that there is something especially Lockean about that culture. While Louis 
Hartz’s (1955) claim that American political thought was hopelessly mired in a Lockean 
liberal–individualistic consensus has by now been soundly rejected by decades of schol-
arship noting the importance of civic republican (Bailyn 1968; Wood 1969; Pocock 1995) 
and ascriptively nationalistic traditions, it is still generally accepted that there was a cru-
cial Lockean liberal component to the political thought of the American Revolution and 
Founding (Zuckert 1996; Kramnick 1990), and that it has been an important source for 
American individualism, rights theory, and anti-statism in the centuries since.

The priority given to Lockean rights and consent theory in American liberalism, and 
its libertarian variant, is anomalous in some important ways compared with the classical 
liberal tradition elsewhere. In Britain, the Lockean ideas that did so much to legitimize 
the Glorious Revolution became gradually less central to Whig proto-liberal thought 
over the course of the eighteenth century. This was of course in part because the decades 
of Whig ascendancy in government discouraged Whig interest in revolutionary princi-
ples. To those who thought of the House of Commons as the manifestation of the people’s 
consent, its security and eventual primacy after 1688 meant that “consent” ceased to be a 
concept with any critical purchase; it could no longer ground limits on state power. None 
of the leading classical liberals of the eighteenth-century European Enlightenment—
Montesquieu, Smith, and Hume among them—subscribed to any variant of social 
contract theory. Hume (1985 [1748]) mocked the lingering attachment to Lockeanism 
among unphilosophical Whigs. Adam Smith (1982 [1763]: 402) flatly denied that politi-
cal obligation was grounded in Lockean consent—“this is not the case”—and drily noted 
that the doctrine was “peculiar to Great Britain” yet legitimate governments cover the 
world, ruling many who have no thought of having consented. 

But Whig political thought in America had branched off from that in Britain. Without 
the push factors of political and religious turmoil that had characterized political life 
in the 1600s, migration from England to America slowed considerably in the 1700s, 
encouraging a political divergence. There were other reasons as well. American colo-
nies really had been founded at discrete moments in recent historical time, with original 
charters, some of them compacts among original colonists. Moreover, the equation of 
pre- colonization America with the state of nature resonated, even beyond the ideological 
cover it provided for the expropriation of Indian lands (Tully 1993).
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Much of the impetus for eighteenth-century social thought in Europe was provided 
by the rise of modern commercial society and the accompanying (so it was thought) 
increased politeness of manners. The English settler colonies in North America, while 
thoroughly enmeshed in Atlantic trade networks, were, in the language of the day, rude 
by comparison—not advanced in manufacturing, finance, dense local commerce, or poli-
tesse. Montesquieu and the thinkers of the Scottish Enlightenment also sought to under-
stand “police”: the vast array of everyday policymaking and administration that the British 
and French states were increasingly occupied with in their governance of large populations 
with complicated economies. To the American colonists, Locke’s basically juridical account 
of government continued to seem sufficient. And, of course, Locke provided crucial intel-
lectual support for the Revolution when it came, in a way that had lasting influence.

In the remainder of this essay, I will offer reasons why this pervasive Lockeanism is a 
problem for (both academic and popular) libertarianism. These are something much less 
than a refutation; the various configurations and adaptations of Lockean ideas in various 
versions of libertarian and classical liberal thought overlap but are far from identical, and 
it would be implausible that they could all be disproven in one fell swoop. And some of 
these adaptations of Lockean ideas are very sophisticated and rich accounts of political 
philosophy; I don’t believe that such accounts tend to be susceptible to simple disproofs. 
Rather, I mean to offer broad reasons for worry about the dominance of these Lockean 
accounts and suggestions as to more promising directions for classical liberal theory to 
develop in. I do not suppose that these abbreviated arguments will persuade committed 
Lockeans, but I hope that they will open the door to other possibilities.

disagReemenT, democRacy, and Realism

The first set of worries takes inspiration from the turn to what has been called real-
ism in political theory (Williams 2005; Galston 2010) and closely allied attempts to 
take seriously disagreement about rights and justice as a basic feature of political life 
(Waldron 2000) and the crucial need for partisan contestation as a feature of demo-
cratic life (Rosenblum 2008). In overlapping ways, these theories have suggested the 
need to distinguish more sharply than is done in traditional rights theory and justice 
theory between one’s normative theory of the better policies for a political society to 
pursue and one’s normative theory of the range of policies that may legitimately be pur-
sued by a political society characterized by deep and enduring disagreement over ques-
tions of rights. As Williams put it in an influential formulation, some have thought that 
only subordinating politics to morality was compatible with having serious normative 
views about right and wrong in political life. Against that “political moralism,” he offers 
a “political realism.” Realism’s distinctive treatment of disagreement

does not mean that we throw our political convictions away: we have no reason to 
end up with none, or with someone else’s. Nor does it mean that we stare at our con-
victions with ironical amazement, as Rorty suggests. But we do treat them as politi-
cal convictions which determine political positions, which means, for one thing, 
that we acknowledge that they have obscure causes and effects. It also means that 
we take certain kinds of view of our allies and opponents. Even if we were utopian 
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monarchs, we would have to take into account others’ disagreement as a mere fact. 
As democrats, we have to do more than that. But remembering the points about the 
historical conditions, we should not think that what we have to do is simply to argue 
with those who disagree: treating them as opponents can, oddly enough, show more 
respect for them as political actors than treating them simply as arguers—whether 
as arguers who are simply mistaken, or as fellow seekers after truth. A very impor-
tant reason for thinking in terms of the political is that a political decision—the 
conclusion of a political deliberation which brings all sorts of considerations, con-
siderations of principle along with others, to one focus of decision—is that such 
a decision does not in itself announce that the other party was morally wrong or, 
indeed, wrong at all. What it immediately announces is that they have lost.

(2005:13, italics in original)

Lockean premises make it very difficult to treat libertarian conclusions as positions to be 
advocated for within ongoing political life. This is a charge that has been made against 
other liberal theories of justice as well (Walzer 1981; Honig 1993), but Lockean views 
seem especially vulnerable to it (Bellamy 2007: 147–8). The Lockean variant of liber-
tarianism doesn’t only offer a substantive theory of justice that stands apart from demo-
cratic political outcomes. It also seems to pose a stark choice: a political system that fully 
respects individual rights in a way that makes libertarianism politically triumphant from 
the outset; or a political system that is illegitimate, making contestation within it illegiti-
mate as well. In its most austere versions, rights-based libertarianism treats very nearly 
all political decisions as either obligatory—the provision of affirmative protection for 
rights of life, limb, liberty, and property—or prohibited, because they rely on coercively 
extracted resources to support any activity other than morally mandatory rights protec-
tion and so violate rights. And since state legitimacy rests on the hypothetical agreement 
to protect rights of life, limb, liberty, and property, a state that violates them undermines 
its own legitimacy. What Williams terms the “Basic Legitimation Demand” is collapsed 
entirely into the moral category of preferred political outcomes.

Some critics (Mulholland 2012) have charged that bourgeois liberalism sociologically 
inclines toward authoritarianism; the imperative to protect property rights and to defend 
existing social orders against socialist threats has repeatedly inclined liberals further 
away from democracy than their principles would seem to dictate. This extends into a 
long-term diagnosis, a worry that Benjamin Constant (1819) expressed: that those who 
value the secure enjoyment of modern individual liberty will be all too willing to believe 
Caesarist or Bonapartist promises to maintain public order rather than take the risk of 
defending their values in competitive politics. This sociological worry is not quite the 
same thing as the anti-political temptations of liberal political philosophy described in 
the previous paragraph (Constant was hardly faced with a French middle class filled with 
Lockeans), but they overlap at the point of a desire to insulate questions of property own-
ership and economic policy from politics.

Now, Locke himself knew that ongoing politics couldn’t really be a matter of doing 
nothing but enforcing pre-political rights. Depending on how one reads the Second 
Treatise, it can appear that such rights are supreme; or that the majoritarian elected legis-
lature engaged in lawmaking is supreme; or that the prerogative-wielding executive able to 
act outside the law is supreme; or some combination of these, chasing each other around 
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in an intellectual circle. His account of the legislature’s juridical and interpretive task of 
assessing and specifying who has what rights does not suggest that the legislature thereby 
violates them. The executive’s task of promoting the common good and  public safety, even 
when it requires acting outside and against the law, likewise does not constitute a violation 
of rights. Rather, both legislative and executive action are the stuff of legitimate govern-
ment to which the founding contractors consented or would have consented. This sug-
gests that Locke envisions a great deal of normal politics that he does not detail.

That does not mean, however, that there is a simple mistake or misreading involved in 
libertarian uses of Locke as the foundation for a kind of liberal rights theory that is hard 
to reconcile with ongoing political disagreement and contestation. In his version of social 
contract theory, the decisive step is the formation of a people. Some subset of humanity 
unanimously agrees to do so, and that unified people is henceforth normatively funda-
mental. It chooses a government, and if the government exceeds its legitimate bounds, 
that unified people regains the authority to remove it and institute another. It is worth 
noting that Locke never envisions the people as being dissolved; there is no return to the 
initial state of nature of disunited individuals. 

That image of peoplehood is, at least, proto-nationalistic. Locke never clearly tells us 
why or how this portion of humanity comes together as a people and knows that it is dis-
tinct from that, leaving a logical gap that would eventually be filled by Rousseau’s explicit 
nationalism. Locke’s offhand reference to when “the several communities settled the 
bounds of their distinct territories” (1988 [1689]: 299) cannot do the work; the “commu-
nities” must already exist as bounded peoples. Instead, he seems to take for granted that 
something “a people” is something like “England”—a community that could be governed 
by a modern state. And for his theory to cohere, that “people” must not only be unani-
mous at its founding but remain so morally and politically unified that it is capable of act-
ing corporately in a spontaneous way. That can’t help but be in tension with the reality of 
ongoing political disagreement. The generation of American intellectuals and politicians 
who had been most influenced by Locke at the time of the Revolution was deeply hostile 
to the emergence of organized ongoing political parties. The assertion that one speaks on 
behalf of an organic unified “people” remains a feature of the populist anti-statism that is 
sometimes conflated with libertarianism in American political culture. And the symbolic 
affirmation of contract and consent theory in official American life have much the same 
tone, from “we the people” to the “one nation, under God, indivisible” named in a ritual 
of supposed consent giving. 

However we think of this impulse—organicist, nationalist, holistic, anti-political—it is 
a temptation faced by many political views. In many countries in the twentieth century, 
there was a hard and self-conscious process of learning among both social democrats 
and conservatives that stable decent constitutional democracy depended on both groups 
abandoning the idea that they were the one true voice of the one undifferentiated people. 
We now know what the American founders did not: There is no democratic government 
in a large society without organized partisan contestation. The belief in some organic 
pre-political unity is thus a barrier to enjoying the goods of constitutional  democracy, 
giving rise to the urge to characterize dissent as treason, divergent views as (e.g.)  
“un-American.”

Both intellectually sophisticated and American populist variants of libertarian 
 liberalism have been slow to learn this, and I think that their background Lockeanism 



 ToWaRd a non-loCkean libeRTaRianism  27

has something to do with the reason why. They have been slow to accept losing, to accept 
 seeing policies enacted that are disagreeable on one’s best account of liberty without 
 giving in to an account of the existing state as an illegitimate band of armed thugs with 
which one is in a constant condition of undeclared war. There is something of course 
perverse about political movements that never win and yet, amidst all their theories 
and ideas of various levels of sophistication, find no way to understand losing. There is 
something well beyond perverse about responding to losing by insisting on the need for 
extraordinary victories: “Since we cannot win in ordinary politics, we must enact consti-
tutions and constitutional rules that forbid any policy outcomes but ours”—as if constitu-
tions are made outside of political life, as if the super-majority required for constitutional 
enactment or amendment is easier to come by than the plurality required to win some 
elections. These are, I think, among the perversities of a libertarianism founded on Locke 
and the Lockean social contract.

Relatedly: Contract or consent theory in general and Lockeanism in particular con-
flates questions of legitimacy, purpose, function, and origin in thinking about the state to 
the detriment of clear thought about any of them. States did not arise out of decisions to 
be governed and certainly not from all-at-once decisions. The variation across time and 
space in whether people are governed by states—say, the variation between early mod-
ern Europeans and either medieval Europeans or most non-Europeans prior to imperial 
colonization—has nothing to do with this kind of an act of will. Stateness ebbs and flows 
as a characteristic of social organization for reasons having to do with wealth and pro-
ductive power, changes in financial, military, and organizational technology, and even 
local geography (e.g., mountainous regions resist stateness; Scott 2009).

Recognizing this should be attractive to libertarians for at least two reasons. One is 
that they are receptive to such social explanations in other domains, rejecting decision-
ism as a way to account of the origins of markets, industrial capitalism, law, language, and 
other complex phenomena. Libertarian social theory has been deeply influenced by the 
idea of “spontaneous order” associated most famously with the Scottish Enlightenment 
and with F. A. Hayek (about whom more will be said below). Such theories provide the 
intellectual resources with which to resist the common temptation to think that com-
plex social phenomena must have been created and authorized by a decision-making 
state. The rejection of decisionism as a mode of explanation also allows its rejection as a 
mode of legitimation. The spontaneous order theorist needs no historical or hypothetical 
contract with which to explain the emergence of, say, property, and so also understands 
the mistake in asking whether those who created it had the right to do so. The asymme-
try involved in continuing to treat the state itself in Lockean terms while understanding 
other social phenomena with Smithian tools is, to say the least, anomalous.

libeRTy and legiTimacy

Second and more important, that conflation among legitimacy, purpose, function, and 
origin encourages (and depends on) an unhealthy identification of the ruled person with 
the rules and rulers set over them. The contractarian thought “rule, in order to be mor-
ally permissible, must be done with the consent of the ruled and therefore in a sense 
cease to be rule at all” is logically compatible with the thought “and no rule is legitimate,” 
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which many libertarian anarchists have embraced. But when states do not vanish in a puff 
of logic upon their illegitimacy being demonstrated, a very different thought becomes 
almost irresistible to humans, social creatures that they are, deriving comfort from the 
existence of stable rules and structures. It is that we have consented to the rules set over 
us, and that there is therefore no loss of freedom in them. The ultimate function of social 
contract theory in the world, in the face of persistent political rule and of the natural 
human urge to make peace with it, is as Rousseau saw it:

Man is born free, and everywhere he is in chains. One believes himself the  others’ 
master, and yet is more a slave there. How did this change come about? I do not 
know. What can make it legitimate? I believe I can solve this question.

(1997 [1762]: 41, italics added) 

These lines have become so familiar as to become almost invisible, but there is 
something remarkable about them. Rousseau does not even mention the possibility of 
breaking the chains, which is presumably what those who value freedom should want. 
His task is instead to make it—the fact that man is everywhere in chains—legitimate. 
That paradoxical accomplishment is precisely what social contract theory offers, and 
Rousseau’s famously paradoxical ways of putting the solution—such as “forced to be free” 
1997[1762]: 54)—are already implicit in Locke’s account. 

Social contracts offer answers to the questions “what authorizes a state to rule?” and 
“what grounds the obligation to obey states?” Given the rarity of voluntary and explicit 
consent and given that states rule everyone in a territory, voluntary and explicit consent 
can’t suffice to provide those answers. Social contract as a doctrine of legitimation thus 
inevitably, one way or another, imputes consent to those who haven’t given it. In its insist-
ence that no one may be governed against his or her will, it ends by insisting to those 
governed that they have really willed it. 

Contractarianism therefore forces us to choose between a fundamental illegitimacy of 
political rule—a contract once broken is no contract at all—and a generalized imputation of 
consent such that rule doesn’t burden our liberty. If this is the choice, the contest is one that 
libertarianism, or liberal theories of freedom generally, cannot win. Of course it has not won 
in the intervening centuries. Instead, one fiction or another—a state’s supposed identity with 
a nation that chooses it, or its supposed creation by popularly enacted constitutionalism, or 
its supposed organization by democratic elections—is generally used to impute generalized 
consent and to make dissent, disagreement, or resistance to laws appear illegitimate.

I mentioned above the difficulty in treating Lockean libertarianism as a position 
within ongoing political life. We now see why more clearly. The contractarian syllogism 
that concludes with “we have all consented to every law” tends to foreclose complaints 
against laws on grounds of freedom, and such complaints must form part of the core 
of a libertarian politics. The alternative “we have consented to no law, and thus are in 
a moral state of war with the state” is at least individualistic and free from the impu-
tation of choices that haven’t been made, but is difficult to sustain and impossible to 
reconcile with ordinary political life among fellow citizens who disagree. One way or 
another, the Lockean has great difficulty saying: “these laws violate my best understand-
ing of liberty, and I have not consented to them; but such is the stuff of losing in politics, 
and I owe my fellow citizens with whom I disagree as well as the institutions of constitu-


