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Sovereignty and the Responsibility to 
Protect

This book explores how the bedrock institution of today’s global order – 
sovereignty – is undergoing transformation as a result of complex interactions 
between power and norms, between politics and international law.
	 This book analyzes a series of controversial military interventions into the 
internal affairs of “irresponsible sovereigns” and discusses their consequences 
for the rules on the use of force and the principle of sovereign equality. Featur-
ing case studies on Kosovo, Darfur, and Afghanistan, it shows that frames from 
one discourse (for example the debate over the responsibility to protect) have 
been imported into other discourses (on counter-terrorism and nuclear non-
proliferation) in an attempt to legitimize a bold challenge to the global legal 
order. Although the “demise” of sovereignty is widely debated, this book instead 
seeks to “deconstruct” sovereignty by explaining how this institution has been 
reconstituted by global powers whose hegemonic law-making activities have 
popularized the notion of sovereignty as responsibility.
	 Drawing on international relations theory, international law and sociology, 
Sovereignty and the Responsibility to Protect develops a truly interdisciplinary 
perspective on the transformation of sovereignty and will be of strong interest to 
students and scholars in these fields.

Theresa Reinold is a postdoctoral researcher at the Wissenschaftszentrum 
Berlin, Germany, and is currently a visiting scholar at Harvard University, USA.



  1	 Foreign Policy and Discourse 
Analysis 
France, Britain and Europe 
Henrik Larsen

  2	 Agency, Structure and 
International Politics 
From ontology to empirical 
enquiry 
Gil Friedman and Harvey Starr

  3	 The Political Economy of 
Regional Co-operation in the 
Middle East 
Ali Carkoglu, Mine Eder and 
Kemal Kirisci

  4	 Peace Maintenance 
The evolution of international 
political authority 
Jarat Chopra

  5	 International Relations and 
Historical Sociology 
Breaking down boundaries 
Stephen Hobden

  6	 Equivalence in Comparative 
Politics 
Edited by Jan W. van Deth

  7	 The Politics of Central Banks 
Robert Elgie and Helen Thompson

  8	 Politics and Globalisation 
Knowledge, ethics and agency 
Martin Shaw

  9	 History and International 
Relations 
Thomas W. Smith

10	 Idealism and Realism in 
International Relations 
Robert M.A. Crawford

11	 National and International 
Conflicts, 1945–1995 
New empirical and theoretical 
approaches. 
Frank Pfetsch and 
Christoph Rohloff

12	 Party Systems and Voter 
Alignments Revisited 
Edited by Lauri Karvonen and 
Stein Kuhnle

13	 Ethics, Justice and International 
Relations 
Constructing an international 
community 
Peter Sutch

14	 Capturing Globalization 
Edited by James H. Mittelman and 
Norani Othman

Routledge advances in international relations and global 
politics



15	 Uncertain Europe 
Building a new European security 
order? 
Edited by Martin A. Smith and 
Graham Timmins

16	 Power, Postcolonialism and 
International Relations 
Reading race, gender and class 
Edited by Geeta Chowdhry and 
Sheila Nair

17	 Constituting Human Rights 
Global civil society and the 
society of democratic states 
Mervyn Frost

18	 US Economic Statecraft for 
Survival 1933–1991 
Of sanctions, embargoes and 
economic warfare 
Alan P. Dobson

19	 The EU and NATO 
Enlargement 
Richard McAllister and 
Roland Dannreuther

20	 Spatializing International 
Politics 
Analysing activism on the internet 
Jayne Rodgers

21	 Ethnonationalism in the 
Contemporary World 
Walker Connor and the study of 
nationalism 
Edited by Daniele Conversi

22	 Meaning and International 
Relations 
Edited by Peter Mandaville and 
Andrew Williams

23	 Political Loyalty and the 
Nation-State 
Edited by Michael Waller and 
Andrew Linklater

24	 Russian Foreign Policy and the 
CIS 
Theories, debates and actions 
Nicole J. Jackson

25	 Asia and Europe 
Development and different 
dimensions of ASEM 
Yeo Lay Hwee

26	 Global Instability and Strategic 
Crisis 
Neville Brown

27	 Africa in International Politics 
External involvement on the 
continent 
Edited by Ian Taylor and 
Paul Williams

28	 Global Governmentality 
Governing international spaces 
Edited by Wendy Larner and 
William Walters

29	 Political Learning and 
Citizenship Education Under 
Conflict 
The political socialization of 
Israeli and Palestinian youngsters 
Orit Ichilov

30	 Gender and Civil Society 
Transcending boundaries 
Edited by Jude Howell and 
Diane Mulligan

31	 State Crises, Globalisation 
and National Movements in 
North-East Africa 
The Horn’s dilemma 
Edited by Asafa Jalata



32	 Diplomacy and Developing 
Nations 
Post-cold war foreign 
policy-making structures and 
processes 
Edited by Justin Robertson and 
Maurice A. East

33	 Autonomy, Self-governance and 
Conflict Resolution 
Innovative approaches to 
institutional design in divided 
societies 
Edited by Marc Weller and 
Stefan Wolff

34	 Mediating International Crises 
Jonathan Wilkenfeld, 
Kathleen J. Young, David M. Quinn 
and Victor Asal

35	 Postcolonial Politics, the 
Internet and Everyday Life 
Pacific traversals online 
M.I. Franklin

36	 Reconstituting the Global 
Liberal Order 
Legitimacy and regulation 
Kanishka Jayasuriya

37	 International Relations, Security 
and Jeremy Bentham 
Gunhild Hoogensen

38	 Interregionalism and 
International Relations 
Edited by Heiner Hänggi, 
Ralf Roloff and Jürgen Rüland

39	 The International Criminal 
Court 
A global civil society achievement 
Marlies Glasius

40	 A Human Security Doctrine for 
Europe 
Project, principles, practicalities 
Edited by Marlies Glasius and 
Mary Kaldor

41	 The History and Politics of UN 
Security Council Reform 
Dimitris Bourantonis

42	 Russia and NATO Since 1991 
From cold war through cold peace 
to partnership? 
Martin A. Smith

43	 The Politics of Protection 
Sites of insecurity and political 
agency 
Edited by Jef Huysmans, 
Andrew Dobson and 
Raia Prokhovnik

44	 International Relations in Europe 
Traditions, perspectives and 
destinations 
Edited by Knud Erik Jørgensen 
and Tonny Brems Knudsen

45	 The Empire of Security and the 
Safety of the People 
Edited by William Bain

46	 Globalization and Religious 
Nationalism in India 
The search for ontological security 
Catrina Kinnvall

47	 Culture and International 
Relations 
Narratives, natives and tourists 
Julie Reeves

48	 Global Civil Society 
Contested futures 
Edited by Gideon Baker and 
David Chandler



49	 Rethinking Ethical Foreign 
Policy 
Pitfalls, possibilities and 
paradoxes 
Edited by David Chandler and 
Volker Heins

50	 International Cooperation and 
Arctic Governance 
Regime effectiveness and northern 
region building 
Edited by Olav Schram Stokke and 
Geir Hønneland

51	 Human Security 
Concepts and implications 
Shahrbanou Tadjbakhsh and 
Anuradha Chenoy

52	 International Relations and 
Security in the Digital Age 
Edited by Johan Eriksson and 
Giampiero Giacomello

53	 State-Building 
Theory and practice 
Edited by Aidan Hehir and 
Neil Robinson

54	 Violence and Non-Violence in 
Africa 
Edited by Pal Ahluwalia, 
Louise Bethlehem and Ruth Ginio

55	 Developing Countries and 
Global Trade Negotiations 
Edited by Larry Crump and 
S. Javed Maswood

56	 Civil Society, Religion and 
Global Governance 
Paradigms of power and 
persuasion 
Edited by Helen James

57	 War, Peace and Hegemony in a 
Globalized World 
The changing balance of power in 
the 21st century 
Edited by Chandra Chari

58	 Economic Globalisation as 
Religious War 
Tragic convergence 
Michael McKinley

59	 Globalization, Prostitution and 
Sex-trafficking 
Corporeal politics 
Elina Penttinen

60	 Peacebuilding 
Women in international perspective 
Elisabeth Porter

61	 Ethics, Liberalism and Realism 
in International Relations 
Mark D. Gismondi

62	 Law and Legalization in 
Transnational Relations 
Edited by Christian Brütsch and 
Dirk Lehmkuhl

63	 Fighting Terrorism and Drugs 
Europe and international police 
cooperation 
Jörg Friedrichs

64	 Identity Politics in the Age of 
Genocide 
The holocaust and historical 
representation 
David B. MacDonald

65	 Globalisation, Public Opinion 
and the State 
Western Europe and East and 
Southeast Asia 
Edited by Takashi Inoguchi and 
Ian Marsh



66	 Urbicide 
The politics of urban destruction 
Martin Coward

67	 Transnational Activism in the 
UN and the EU 
A comparative study 
Jutta Joachim and Birgit Locher

68	 Gender Inclusive 
Essays on violence, men and 
feminist international relations 
Adam Jones

69	 Capitalism, Democracy and the 
Prevention of War and Poverty 
Edited by Peter Graeff and 
Guido Mehlkop

70	 Environmental Change and 
Foreign Policy 
Theory and practice 
Edited by Paul G. Harris

71	 Climate Change and Foreign 
Policy 
Case studies from East to West 
Edited by Paul G. Harris

72	 Securitizations of Citizenship 
Edited by Peter Nyers

73	 The Power of Ideology 
From the Roman Empire to 
Al-Qaeda 
Alex Roberto Hybel

74	 The Securitization of 
Humanitarian Migration 
Digging moats and sinking boats 
Scott D. Watson

75	 Mediation in the Asia-Pacific 
Region 
Transforming conflicts and 
building peace 
Edited by Dale Bagshaw and 
Elisabeth Porter

76	 United Nations Reform 
Heading North or South? 
Spencer Zifcak

77	 New Norms and Knowledge in 
World Politics 
Protecting people, intellectual 
property and the environment 
Preslava Stoeva

78	 Power, Resistance and 
Conflict in the Contemporary 
World 
Social movements, networks and 
hierarchies 
Athina Karatzogianni and 
Andrew Robinson

79	 World-Regional Social Policy 
and Global Governance 
New research and policy agendas 
in Africa, Asia, Europe and Latin 
America 
Edited by Bob Deacon, 
Maria Cristina Macovei, 
Luk Van Langenhove and 
Nicola Yeates

80	 International Relations Theory 
and Philosophy 
Interpretive dialogues 
Edited by Cerwyn Moore and 
Chris Farrands

81	 Superpower Rivalry and 
Conflict 
The long shadow of the Cold War 
on the twenty-first century 
Edited by Chandra Chari

82	 Coping and Conformity in 
World Politics 
Hugh C. Dyer



83	 Defining and Defying Organized 
Crime 
Discourse, perception and reality 
Edited by Felia Allum, 
Francesca Longo, Daniela Irrera 
and Panos A. Kostakos

84	 Federalism in Asia 
India, Pakistan and Malaysia 
Harihar Bhattacharyya

85	 The World Bank and  
HIV/AIDS 
Setting a global agenda 
Sophie Harman

86	 The “War on Terror” and the 
Growth of Executive Power? 
A comparative analysis 
Edited by John E. Owens and 
Riccardo Pelizzo

87	 The Contested Politics of 
Mobility 
Borderzones and irregularity 
Edited by Vicki Squires

88	 Human Security, Law and the 
Prevention of Terrorism 
Andrej Zwitter

89	 Multilayered Migration 
Governance 
The promise of partnership 
Edited by Rahel Kunz, 
Sandra Lavenex and 
Marion Panizzon

90	 Role Theory in International 
Relations 
Approaches and analyses 
Edited by Sebastian Harnisch, 
Cornelia Frank and Hanns 
W. Maull

91	 Issue Salience in International 
Relations 
Edited by Kai Oppermann and 
Henrike Viehrig

92	 Corporate Risk and National 
Security Redefined 
Karen Lund Petersen

93	 Interrogating Democracy in 
World Politics 
Edited by Joe Hoover, 
Meera Sabaratnam and 
Laust Schouenborg

94	 Globalizing Resistance against 
War 
Theories of resistance and the new 
anti-war movement 
Tiina Seppälä

95	 The Politics of  
Self-Determination 
Beyond the decolonisation process 
Kristina Roepstorff

96	 Sovereignty and the 
Responsibility to Protect 
The power of norms and the 
norms of the powerful 
Theresa Reinold





Sovereignty and the 
Responsibility to Protect
The power of norms and the norms of the 
powerful

Theresa Reinold



First published 2013 
by Routledge 
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

Simultaneously published in the USA and Canada 
by Routledge 
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business

© 2013 Theresa Reinold

The right of Theresa Reinold to be identified as author of this work has 
been asserted in accordance with sections 77 and 78 of the Copyright, 
Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or 
utilized in any form or by any electronic, mechanical, or other means, now 
known or hereafter invented, including photocopying and recording, or in 
any information storage or retrieval system, without permission in writing 
from the publishers.

Trademark notice: Product or corporate names may be trademarks or 
registered trademarks, and are used only for identification and explanation 
without intent to infringe.

British Library Cataloguing in Publication Data 
A catalogue record for this book is available from the British Library

Library of Congress Cataloging-in-Publication Data 
Reinold, Theresa.
Sovereignty and the responsibility to protect : the power of norms and the 
norms of the powerful / Theresa Reinold.

p. cm. – (Routledge advances in international relations and global 
politics ; 96)
Includes bibliographical references and index.
1. Sovereignty. 2. Responsibility to protect (International law) I. Title. 
JZ4034.R45 2012
320.1'5–dc23	 2012024556

ISBN: 978-0-415-62629-3 (hbk) 
ISBN: 978-0-203-08074-0 (ebk)

Typeset in Times New Roman 
by Wearset Ltd, Boldon, Tyne and Wear



Contents

	 Acknowledgments� xiii
	 List of abbreviations� xiv

1	 Introduction� 1

2	 Setting the theoretical context� 10
2.1  Two disciplines – one world  10
2.2  Understanding institutional transformation: constructivism 

and the formation of customary international law  18
2.3  Toward a synthetic approach: the concept of hegemonic 

law-making  25
2.4  Summary and methodology: critical variables, hypotheses, 

and case selection  50

3	 The responsibility to protect� 54
3.1  The responsibility to protect  54
3.2  Darfur  66
3.3  Hypothesis testing and conclusion  85

4	 The obligation to control� 90
4.1  State failure and self-defense against armed attacks by non-

state actors: the law as it stood prior to 9/11  90
4.2  The US response to state-sponsored terrorism prior to 9/11  94
4.3  9/11 and the war against Afghanistan  97
4.4  Hypothesis testing and conclusion  114

5	 The duty to prevent� 119
5.1  Origins of the rogue state concept in US foreign policy  119
5.2  Iraq  135
5.3  Hypothesis testing and conclusion  146



xii    Contents

6	 Conclusion: sovereignty as responsibility?� 151

	 Appendix� 157

	 Notes� 158
	 Bibliography� 167
	 Index� 189



Acknowledgments

Many people and institutions offered invaluable ideational and financial support 
throughout the writing process. First and foremost I would like to thank my 
family, especially my father, who spent his entire winter break plowing through 
the first draft of my dissertation, which later became this book. Second, my col-
leagues in Tuebingen, Berlin, and Bremen, namely Prof. Dr. Thomas Diez, Prof. 
Volker Rittberger, PhD, Prof. Dr. Andreas Fischer-Lescano, Prof. Dr. Sven Cho-
jnacki, Prof. Dr. Ulrich Schneckener, and Dr. Christian Schaller offered critical 
input at all stages of the writing process – from the first (confused) outline of my 
dissertation to the final draft of the manuscript. I should note that some of the 
chapters in this book draw on material previously published in the American 
Journal of International Law, Global Responsibility to Protect, and Die 
Friedens-Warte, as well as in the Review of International Studies. I am grateful 
to the respective publishers for allowing me to reuse some of the material from 
these articles. Special thanks are also due to my friends who put up with me 
when I was being antisocial and who patiently performed the dull task of proof-
reading the final draft of my dissertation – Danke Daniel, Henriette, Nadine, and 
Robin! Finally, I would like to thank Yale University – especially Joseph C. Fox 
and his wife – and the German Institute for International and Security Affairs for 
their generous financial support.



Abbreviations

AMIS	 African Union Mission in Sudan
AU	 African Union
BBC	 British Broadcasting Corporation
CFC	 Ceasefire Commission
CIA	 Central Intelligence Agency
CNN	 Cable News Network
CPA	 Comprehensive Peace Agreement
CTC	 Counter-Terrorism Committee
DPA	 Darfur Peace Agreement
ECOWAS	 Economic Community of West African States
ESS	 European Security Strategy
EU	 European Union
FARC	 Revolutionary Armed Forces of Colombia
GA	 General Assembly
GCR2P	 Global Centre for the Responsibility to Protect
G-77	 Group of 77
G-8	 Group of Eight
HIL	 Hegemonic international law
HLP	 High-Level Panel on Threats, Challenges and Change
IAEA	 International Atomic Energy Agency
ICC	 International Criminal Court
ICG	 International Crisis Group
ICID	 International Commission of Inquiry on Darfur
ICISS	 International Commission on Intervention and State Sovereignty
ICJ	 International Court of Justice
ICTY	 International Criminal Tribunal for the Former Yugoslavia
IL	 The discipline of International Law
ILC	 International Law Commission
IO	 International organization
IR	 The discipline of International Relations
ISAF	 International Security Assistance Force
JEM	 Justice and Equality Movement
NAM	 Non-Aligned Movement



Abbreviations    xv

NATO	 North Atlantic Treaty Organization
NGO	 Non-governmental organization
NIE	 National Intelligence Estimate
NMD	 National Missile Defense
NPT	 Treaty on the Non-Proliferation of Nuclear Weapons
NSC	 National Security Council
NSS	 National Security Strategy
OAS	 Organization of American States
OAU	 Organization of African Unity
OEF	 Operation Enduring Freedom
OPLAN	 Operation Plan
PIPA	 Program on International Policy
PKK	 Kurdistan Workers’ Party
P-5	 Permanent Five (UN Security Council)
R2P	 Responsibility to protect
SC	 Security Council
SLM/A	 Sudan Liberation Movement/Army
SLM/AW	 Sudanese Liberation Movement (Abdul Wahid faction)
SLM/MM	 Sudanese Liberation Movement (Minni Minawi faction)
UK	 United Kingdom
UN	 United Nations
UNAMID	 African Union/United Nations Hybrid Operation in Darfur
UNIFIL	 United Nations Interim Force in Lebanon
UNMIS	 United Nations Mission in the Sudan
UNMOVIC	 United Nations Monitoring, Verification and Inspection 

Commission
UNSCOM	 United Nations Special Commission
US	 United States
USD	 United States Dollar
USSR	 Union of Soviet Socialist Republics
VCLT	 Vienna Convention on the Law of Treaties
WFM	 World Federalist Movement
WMD	 Weapons of mass destruction
WTO	 World Trade Organization





1	 Introduction

Kosovo is a sovereign state in the Central Balkans with a population of roughly 
two million people. Its territory covers 10,877 square kilometers and its capital 
is Pristina. At least so they say at the German Federal Foreign Office.1 Russians, 
by contrast, do not know a state called Kosovo. Russia has refused to recognize 
Kosovo’s sovereignty and has called Western support for Kosovo’s independ-
ence “immoral and illegal” (quoted in Weir 2008). Russians do know, however, 
two newly sovereign states called South Ossetia and Abkhazia (Levy 2008) – 
entities which are conspicuously absent from the Federal Foreign Office web-
site’s country list. This is puzzling indeed. If sovereignty were an objective fact, 
it would follow that an entity either is sovereign or it is not. Then whence the 
confusion regarding the status of entities such as Kosovo, South Ossetia, and 
Abkhazia? Ruling out the possibility that an oblivious intern at the Federal 
Foreign Office simply forgot to update the website, one is bound to conclude 
that sovereignty is not an objective fact, because, if it were, then the educated 
people in the Russian and German foreign ministries would certainly know it 
when they saw it.
	 What then, is sovereignty? On the most general etymological level, sover-
eignty signifies supremacy, derived from the Latin word supremitas. Sovereignty 
means that there is a final locus of authority within a political community. Yet 
this definition does not tell us very much about why some entities are considered 
sovereign while others are not, even though they exercise supreme authority over 
a given piece of territory.2 The answer can only be that sovereignty’s existence 
or non-existence depends on its intersubjective recognition by other actors. Yet 
not only sovereignty’s presence or absence, but also its content (i.e., its compo-
nent norms) depend on the intersubjective understandings that states attach to it. 
Hence, sovereignty has no timeless, transcendental essence. This insight has 
given rise to a now well-established academic discourse over the socially con-
structed nature of sovereignty. Representatives of this school of thought con-
ceive of sovereignty as an inherently social concept whose existence and content 
depends on recognition by, and reproduction in the practice of, other actors.3
	 Despite sovereignty’s historically contingent character, attempts at definition, 
i.e., at capturing its “essence,” have been numerous. In the literature it is 
common to distinguish between the internal and external consequences of 
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sovereignty, depending on whether one is referring to the relation between a 
state and its citizens (subordination), or the relation between a state and its peers 
on the international stage (coordination). The former means that a state exercises 
supreme authority over all other authorities within a given territory – F.H. 
Hinsley speaks of “final and absolute authority in the political community” 
(1966: 26) – whereas the latter designates a state’s independence of other states 
(Kelsen 1960: 5, 37ff.). The government of a sovereign state is assumed to be 
both supreme and independent. The latter, it is often claimed, constitutes a 
logical extension of the former, because a state which claims to exert a monop-
oly on violence and sole jurisdiction within its territory to the exclusion of all 
other states is bound in logic to accord the same prerogatives to other states.
	 These attempts to capture the nature of sovereignty describe an ideal-typical 
state of affairs, however; and history shows that the aspirations embodied in the 
concept of sovereignty have frequently been compromised in practice. This book 
therefore seeks to “deconstruct” sovereignty, i.e., it explores how the intersub-
jective understandings attached to the institution of sovereignty have evolved 
after the end of the Cold War, and discusses to what extent the concept of sover-
eignty as responsibility has gained traction internationally. Focusing on this rela-
tively brief – albeit highly dynamic – period of time has the advantage of sparing 
me from retracing in detail the long and tortuous history of the institution of sov-
ereignty, a task which has already been accomplished masterfully by others – 
witness F.H. Hinsley’s (1966), Jens Bartelson’s (1995), and Hendrik Spruyt’s 
(1994) standard treatments of the topic. This book picks up where these genealo-
gies of sovereignty left off – after the end of the Cold War – which, sovereignty-
wise, has been a period of geopolitical upheaval marked by the calling into 
question of hitherto prevailing doxai regarding the rules of the road in interna-
tional relations. Since the 1990s – triggered by a wave of interventionism in the 
internal affairs of states such as Iraq, Liberia, Sierra Leone, Serbia, etc. – a dis-
course over the sovereign responsibilities of nation-states has taken hold, which 
has led to a calling into question of certain norms embodied in the institution of 
sovereignty. The ascendance of the concept of sovereignty as responsibility has 
challenged the United Nations (UN) Charter’s laissez-faire approach to sover-
eignty, which places a premium on values such as equality, non-interference, and 
non-use of force. Sovereignty as responsibility implies that sovereign states not 
only possess certain privileges, but also a set of corollary responsibilities for the 
protection of their citizens as well as the protection of the rights of other states 
within their own territory. States which fail to live up to these responsibilities, so 
the argument goes, forfeit some of their sovereign prerogatives. In the context of 
the debate over sovereignty as responsibility, two developments are particularly 
striking: the assertion by the United States and its allies of qualitative distinc-
tions between states (democratic v. non-democratic, responsible v. irresponsible, 
rogue v. civilized states, etc.), and the calling into question of the rules govern-
ing the use of force. In the empirical chapters, these developments will be exam-
ined more closely. I will disaggregate the debate over sovereignty as 
responsibility into three different – albeit partially interdependent – discourses 
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and discuss to what extent the “norms” touted in these discourses have actually 
hardened into customary international law. As norms do not appear out of thin 
air, the concept of agency, i.e., the law-making role of (hegemonic) norm entre-
preneurs, figures prominently in this book’s narrative about the transformation 
of sovereignty. In this context, the interaction between power and norms, 
between politics and law, is assumed to be of particular relevance, a nexus which 
has been addressed by a recent wave of constructivist scholarship on “sover-
eignty games” (see, e.g., Aalberts 2004; Aalberts 2010; Adler-Nissen 2011; 
Adler-Nissen and Gammeltoft-Hansen 2008; Werner and De Wilde 2001). 
Deeply influenced by the “linguistic turn” in International Relations (IR) theory, 
this strand of scholarship dismisses realist thinking about sovereignty and 
anarchy as reductionist. Realist conceptions of sovereignty, constructivists 
charge, succumb to the “descriptive fallacy,” i.e., the erroneous assumption that 
language (and hence sovereignty discourses) merely reflect, but do not consti-
tute, reality. Constructivists have therefore suggested that we should understand 
sovereignty as the product of speech acts which establish “the claimant’s person 
as an absolute authority,” and hence legitimize the speaker’s exercise of power 
(Werner and De Wilde 2001: 287). Since sovereignty is a claimed status, and 
since the illocutionary force of this claim depends on the intersubjective recogni-
tion granted (or denied) by other actors, “it tends to be at stake always” (ibid.). 
The added value of analyzing sovereignty games as a series of speech acts is that 
this perspective exposes the disciplinary power which inevitably inheres in dis-
courses about sovereignty:

[S]hifting the attention away from the traditional, essentialist question of 
what sovereignty is and the attendant allegedly ‘neutral’ way of depicting 
sovereignty, to ‘how does it work’, opens up a new and potentially more 
fruitful empirical agenda. When research focuses on what sovereignty does, 
it can expose how state practice indeed applies the prototype of the West-
phalian state in order to discipline the members of the international order. . . . 
Such a focus helps to return substance to international relations by consider-
ing the power relations that underlie the notion of sovereignty and quasi-
sovereignty, and the rights and duties states are subject(ed) to when they are 
designated as ‘rogue,’ ‘quasi,’ or ‘failed’ states.

(Aalberts 2004: 256)

Being relegated, qua speech acts, to the status of second-class sovereigns has 
tangible consequences for the governments of these rogue, failed, or otherwise 
“defective” states, as vital sovereign prerogatives might be withdrawn as a result 
of such designation. This book focuses on the withdrawal of the right to be free 
from outside military intervention, i.e., it looks at instances in which the concept 
of sovereignty as responsibility is carried to its logical extreme. While sover-
eignty as responsibility is a multifaceted concept which could be examined from 
a variety of different angles, there are good reasons to focus on the ultima ratio 
of military enforcement: military intervention constitutes a hard case. If states 
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are willing to take all means at their disposal – including war – to enforce the 
fulfillment of sovereign responsibilities, then this provides a strong indicator that 
states’ understanding of sovereignty has undergone fundamental transformation; 
that we have indeed moved “beyond Westphalia.”4

	 As noted above, shifts of such fundamental importance do not occur in a 
vacuum but necessitate drivers, i.e., agents of change. It is thus crucial to iden-
tify the primary norm entrepreneurs behind the transformation of sovereignty. 
Social scientists wishing to explain a particular empirical phenomenon are 
usually faced with an infinity of potential explanatory factors. This book deliber-
ately focuses on the hegemonic law-making contribution of the United States, 
which admittedly implies simplifying a rather complex empirical matter, but this 
is what theories do, they

lay bare the essential elements in play and indicate necessary relations of 
cause and interdependency. . . . Whatever the means of simplifying may be, 
the aim is to try to find the central tendency among a confusion of tenden-
cies, to single out the propelling principle even though other principles 
operate, to seek the essential factors where innumerable factors are present.

(Waltz 1979: 10)

In this book I posit that the law-making influence of the United States is such 
a “propelling principle.” Hegemonic law-making is a knife that cuts both 
ways, however: powerful states may be the drivers of institutional change, but 
they may also impede legal change which they believe runs counter to their 
interests – hegemonic law-making can thus be both constructive and destruc-
tive. This book’s focus on the jurisgenerative role of a single, albeit extremely 
powerful actor is likely going to meet some frowns in the legal-formalist aca-
demic community. However, as will be spelled out in Chapter 2, even though 
the law retains a certain degree of autonomy from the sphere of politics, power 
disparities do influence the evolution of customary law, or international struc-
ture, as constructivism would have it. Yet power has long been an underappre-
ciated factor in the investigation of processes of norm development – on the 
one hand, because the assumption of sovereign equality still informs much of 
international legal scholarship, and on the other hand, because the dominant 
paradigms in IR-theory have long conceptualized power and norms as two 
mutually exclusive categories. This book, by contrast, adopts a sociologically 
attuned approach to international law, one that acknowledges that the power 
of norms and the norms of the powerful are two sides of the same coin – an 
approach for which Samuel Barkin (2003) coined the term “realist constructiv-
ism.” Realist constructivism looks “at the way in which power structures 
affect patterns of normative change in international relations and, conversely, 
the way in which a particular set of norms affect power structures” (ibid.: 
337). The first part of the equation – the influence of power structures on nor-
mative change – finds its political expression in the Bush administration’s 
concept of “transformational diplomacy” which
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not only reports about the world as it is, but seeks to change the world itself. 
. . . [T]he greatest threats now emerge more within states than between them. 
The fundamental character of regimes now matters more than the interna-
tional distribution of power. . . . So, I would define the objective of transfor-
mational diplomacy this way: to work with our many partners around the 
world, to build and sustain democratic, well-governed states that will 
respond to the needs of their people and conduct themselves responsibly in 
the international system. . . . We on the right side of freedom’s divide have a 
responsibility to help all people who find themselves on the wrong side of 
that divide.

(Rice, C. 2006)

How exactly the United States has exercised this responsibility, and with what 
effects on the international legal architecture – especially regarding the rules on 
the use of force – will be analyzed in the following chapters. The period of 
investigation is from 2001 to 2008, i.e., it comprises the two terms of the Bush 
administration, but also includes sporadic references to the Obama administra-
tion’s foreign policy.
	 Chapter 2 lays the theoretical groundwork for the subsequent case studies. It 
adopts an interdisciplinary perspective, merging insights from both International 
Law (IL) and International Relations (IR) into an agent-based account of institu-
tional transformation. After discussing the obstacles of and opportunities for 
interdisciplinary cooperation I will sketch how constructivists and international 
legal scholars conceptualize institutional transformation. The norms constituting 
the institution of sovereignty specify the basic parameters of legitimate state 
action; therefore, a reinterpretation of sovereignty that emphasizes the responsi-
bilities of its holders is likely to have significant repercussions on the interna-
tional system as a whole. Agents – by conducting humanitarian interventions, by 
waging preventive wars, by hunting down terrorists in the domaine reserve of 
other states, or by opposing, supporting, or acquiescing in these acts – contribute 
to the emergence of the concept of sovereignty as responsibility, which in turn 
creates behavioral expectations and circumscribes the scope of legitimate action 
in the future. Despite this book’s focus on the law-making influence of powerful 
states the contributions of other actors (such as non-governmental organizations 
(NGOs), international organizations (IOs), epistemic communities, etc.) to the 
debate over sovereignty as responsibility are not to be discounted. These actors 
play a crucial role as agenda-setters and have without a doubt influenced prevail-
ing conceptions of the moral purpose of the state. While their contribution to the 
transformation of sovereignty will be touched upon in the empirical chapters, the 
theory chapter is devoted to fleshing out the law-making role of powerful states, 
which are assumed to exercise a disproportionate influence on the norms consti-
tuting the institution of sovereignty. I will first explain why these actors – by 
virtue of their hard and soft5 power resources – have an edge over other potential 
norm entrepreneurs in shaping international law. Secondly, I will discuss 
whether the rules according to which customary law is made are currently 


