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This book employs the theoretical framework of ‘speech act theory’ to analyse
current legislative frameworks and cases pertaining to sedition or the advo-
cacy of violence and the issue of freedom of speech. An analysis of the relation
between speech and action offers a promising way of clarifying confusion over
the contested status of speech, which advocates violence as a political strategy.
This account reflects an understanding of philosophical issues about both the
nature of freedom and speech and how these issues can be applied to concrete
legal problems.

This approach will shed new light on the problems of sedition laws and
how they might be remedied by providing a conceptual account of the nature
of speech and its relation to action. On the basis of J. L. Austin’s account of
verdictive and exercitive speech acts, it is argued that while all speech acts are
‘conduct’ in a narrow sense, not all of them have the power to produce effects.
This philosophical account will have legal consequences as to how we classify
speech acts deemed to be dangerous, or to cause harm. It also suggests that
because speech can evoke or constitute action or conduct in certain circum-
stances, modern versions of sedition laws might in principle be defensible,
although not in their current form. On the basis of this account, it is argued
that the harms caused or constituted by speech can be located in the author-
ity of the speaker.

Sedition and the Advocacy of Violence: Free Speech and Counter-Terrorism will
be of interest to students and scholars of philosophy of law and legal theory.
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Introduction

1. Introduction

In March 2010, former Alaska Governor Sarah Palin posted on her website a
series of maps of congressional districts that the Tea Party hoped to win in
the November election. Each target district was marked with the crosshairs
of a rifle. Palin also sent the following message to her Twitter followers:
‘Commonsense conservatives and lovers of America. Don’t Retreat.
Instead — Reload’. Gabrielle Giffords was one of 17 democratic members of
Congress targeted by Palin on her website. On 9 January 2011, Jared
Loughner attended an outdoor ‘meet-and-greet’ held by Giffords for her
constituents. He shot Giffords in the head, then fired at the crowd, killing
six people, including a federal judge and a nine year old girl, and wounded
13 others.

The shooting by a lone gunman generated intense debate about the causal
role played by political rhetoric. In an interview with CNN, Democrat
Senator Dick Durbin claimed: ‘The phrase “Don’t retreat; reload”, putting
crosshairs on congressional districts as targets, these sorts of things, I think,
invite the kind of toxic rhetoric that can lead unstable people to believe
this is an acceptable response’.! While Republican Senator Lamar Alexander
denied that Palin’s speech was responsible, he called for greater civility
in political debate: “We ought to cool it, tone it down, treat each other
with great respect, respect each other’s ideas, and even on difficult issues
like immigration or taxes or health care law, do our best not to inflame
passions’.? Palin rejected claims that her speech played any causal role in
the shooting, claiming: ‘Acts of monstrous criminality stand on their
own. They begin and end with the criminals who commit them, not collec-
tively with all the citizens of a state, not with those who listen to talk
radio, not with maps of swing districts used by both sides of the aisle, not
with law-abiding citizens who respectfully exercise their First Amendment
rights at campaign rallies, not with those who proudly voted in the last
election’.?

This case and the ensuing debate raise a number of complex problems
about the nature of speech: what is the role of inflammatory political rhetoric
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in causing violence or enacting norms that permit violence? Did Palin’s
rhetoric play a causal role in the shooting? If it did, as many commentators
and politicians claimed, why was her speech successful in enacting violence?
Did the success of the words have anything to do with her popularity or her
role as a public, political figure? Did it have anything to do with the charged
political circumstances generated by disagreements in health care reform?
Many politicians, including President Obama, called for restraint in public
debate and for people to respect the norms of civility. What role, if any, do
the norms of civility and tolerance play in preventing our political differences
from turning violent?

This book attempts to address some of these questions by exploring
the limits to free speech.? Specifically, it is concerned with the limits of
speech acts that advocate violence against the state or its institutions in
order to achieve political objectives.’ These speech acts are commonly referred
to in free speech literature as ‘extreme speech’ and have traditionally
been refereed to as seditious speech in law. This type of extreme speech has
recently become the subject of legal and philosophical debate because of its
perceived prevalence and state responses to it. The account developed in this
book is partially motivated by dissatisfaction with the polarised nature of
debate about speech rights with respect to this issue. On the one hand,
governments in Australia and the United Kingdom have implemented a
range of legal measures to curb the dissemination of ideas advocating
violence. These laws have been criticised for being too broad in scope and for
imposing unjustifiable limits on speech rights. On the other hand, liberal
defenders of speech refer to traditional free speech defences, including the
arguments from democracy, truth and autonomy, to argue for the protection
of such speech.

My claim is that both these approaches leave significant explanatory gaps.
Each approach relies on a relation of sorts between speech and action, but
each fails to give an adequate account of the ways in which speech and actions
are connected. Each account also fails to give an adequate account of the
status of the speaker in determining what a speech act will or will not do,
including whether it will or will not cause various harms. My aims are to
redress these gaps in debates about the limits of free speech with reference to
speech act theory as developed by J. L. Austin. I defend two central claims:
first, not all instances of extreme speech will cause harm as state defences of
regulation seem to suggest. Some will be relatively innocuous, even though
they contribute little of value to public debate. Legal regulation may,
however, be relevant in a limited number of cases. The criterion for
assessment proposed here is based on the authority of the speaker and the
circumstances in which the speech is uttered. Specifically, I argue that only
speech that satisfies the criteria of verdictive and exercitive speech acts in
J. L. Austin’s sense (that is, the speaker has the relevant authority) should not
be protected in cases where the speech acts take the form of extreme speech
and advocate violence.
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Speakers with the relevant authority are able to do more things with their
words precisely because of their identity: their saying so can make it so. The
speech acts of authoritative speakers can enact norms and impose significant
obligations on others to do what they say. Speakers whose speech acts enact
norms that allow or permit violence, or that impose on others obligations to
participate in violence, even if only in tacit ways, can cause or constitute more
harm than other speakers. For this reason, they should be held to different
standards of accountability and may not enjoy free speech protection for their
extreme speech acts. It is useful to distinguish here between forms of extreme
speech that overtly advocate violence and forms of extreme speech that
enact discriminatory norms. In the case of the former, legal sanctions may be
appropriate in some cases. In the case of the latter, the argument presented
here does not advocate censorship of those speakers. Censorship, in the
strongest sense of the term, means that the speaker is not allowed to speak
at all. On this account, speakers can still speak, but they may not talk for
‘free’. There are costs to the speech, in the form of various social penalties.
These social penalties function to restrain authoritative speakers in the
appropriate way.

Secondly, I suggest that many of the arguments commonly used to allow
for the protection of these ‘extreme’ types of speech — the argument from
democracy, the harm argument, the argument from truth and the argument
from autonomy — cannot do the work required of them. That is, they cannot
be used to defend a broad free speech principle, one that protects the extreme
speech at issue. If it is the case that free speech is to be valued for the collec-
tive and individual goods it is able to achieve — democratic self-governance,
individual flourishing and the discovery of truth — then it follows that only
speech that contributes to achieving these goods ought to be protected.

2. Sedition and the limits of free speech

Sedition is a type of hate speech. In fact, as Robert Post points out, it is the
‘oldest and most venerable legal prohibition of hate ...” (Post 2009: 124).
Sedition is hate speech directed at the state or sovereign. It refers to the ucter-
ing or writing of words intended to bring the sovereign state into hatred or
contempt, to urge disaffection against the Constitution or democratically
elected government, or the attempt to procure change in government by
unlawful means. Sedition has traditionally been justified on the grounds that
a sovereign government has the right to resist both external and internal
aggression, and to protect the citizens of the state from harm. More recently,
the law of sedition has been ‘modernised’ for the counter-terrorism context.
Modern sedition laws, such as those enacted in Australia and the United
Kingdom, the United States and Israel, target types of speech advocating
violence against the state, in the form of religious sermons preaching violent
jihad or glorifying acts of terrorism, although they have the potential to cover
much more than this.



4 Sedition and the advocacy of violence: free speech and counter-tervorism

The proliferation of ‘extreme’ speech advocating terrorism and violence and
governmental responses to it renewed debate about the status of free speech
and religious expression in a time of so-called terror. Should speech of this
nature be ‘contained’ or is such speech a legitimate form of expression in
democratic societies committed to protecting free speech?® Extreme speech
has been defined as speech that passes beyond the limits of legitimate protest.’
It includes speech that advocates violence as a way of achieving political
objectives and hate speech against persons or groups.® Its legitimacy in a
democratic society has been defended on several grounds.

First, extreme speech has been defended on the grounds of democracy.
Speech is essential to the effective functioning of democracy because free
communication enables citizens to criticise government decisions and policy.
This ensures citizen participation in democratic deliberative processes and
ensures that government officials are held to account; because it is often diffi-
cult to distinguish between extreme speech and criticism of government,
‘containing’ extreme speech may also have consequences for speakers who
legitimately criticise government (Saul 2005; Barendt 2005). Moreover,
given our commitment to deliberative processes, there may be an obligation
to engage with speakers of extreme speech, particularly in cases where the
speech has political content (Malik 2009). The argument from democracy
thus defends the legitimacy of extreme speech in liberal, democratic societies
on the grounds that some extreme speech is political in nature. Because it is
often difficult, if not impossible, to draw the appropriate lines between
political and non-political speech or between speech critical of government
and incitement, it is better, all things considered, to not draw any lines
at all.

Secondly, extreme speech has been defended on the basis of a distinction
between speech and action and on a relation between speech and harm. This
defence is in some respects derived from John Stuart Mill’s On Liberty. While
extreme speech can be offensive or express violent sentiments, it is often
causally remote from the actual occurrence of violence and does not, therefore,
cause harm. Speech of this nature is merely expressive of people’s opinions or
is generally theoretical and abstract in nature. It does not cause or constitute
harm in the relevant way. In cases where a direct causal link between speech
and violence can be established, in the forms of physical damage to persons
or their property, the speech can be limited and the speaker responsible for
the speech acts punished. Where no causal relation can be shown, the speech
ought to be protected. Given the difficulties in establishing a causal relation
between speech and the occurrence of violence, the harm argument is also
usually used to defend a principle of maximum protection for all speech,
including extreme speech.” The harm argument, similar to the argument
from democracy, also requires minimal state or other forms of interference
with speech.

The third argument, also derived from Mill, is the argument from truth.
The argument from truth justifies the protection of speech on the grounds
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that permitting the free rein of ideas will produce good social consequences
in the long run, even though it may protect speech that produces bad conse-
quences in the short term. Good social consequences include the discovery of
truth, the promotion of rational decision-making and greater understanding
of one another’s worldviews. On this argument, there may be good reasons for
tolerating the existence of extreme speech: it may enable us to change the
minds of those speakers who hold extreme views, it may foster understanding
between political adversaries or it may lead us to change our own practices in
light of criticism.

Finally, the argument from autonomy has been used to defend a policy of
permissiveness with respect to extreme speech. Autonomy in this context
refers to an individual’s ability to exercise independent rational judgment, to
form beliefs and to weigh up various reasons for action. A free speech princi-
ple is thought to protect this deliberative process, and thus enable the
autonomy of both the speaker and the intended audience.

Collectively, these four arguments have been referred to in one form
or another in the literature on extreme speech and are commonly used to
defend a principle of maximum protection for all speech. Critics of modern
versions of sedition laws have commonly appealed to one or more of these
arguments to demonstrate why extreme speech against the state ought to be
tolerated.

There are two general and interrelated arguments used by states to justify
sedition laws and the constraints they impose on freedom of speech. There is
significant equivocation between these positions, which makes it unclear
whether the problem with seditious libel is that it is dangerous in itself, or
that it can lead to dangerous acts, or both. On one argument, words that
advocate violence are dangerous in themselves, irrespective of whether any
actual violence occurs. This argument is based on the idea that all speech is a
type of action and that the expression of an opinion is the same as an inten-
tion to affect that opinion.!® The second justification is that seditious words
are likely to incite or provoke acts of violence and are thus necessary to
protect the public interest. On this account, there is a causal connection
between speech and action.

Laws regulating the advocacy or glorification of violence and terrorism
were hastily enacted subsequent to the terror attacks in Madrid (2004) and
London (2005). Western governments expressed alarm that those responsible
for terrorist violence were born or raised in Europe and had recently been
‘radicalised’” and that this process of radicalisation was allegedly attributable
to ‘words’. Vulnerable and alienated young men were especially susceptible
to terrorist groups and to environments where fundamentalism flourished.'!
By claiming that there was a causal relation between the speech acts and
violent acts in question, governments were able to justify the legal regulation
of speech with reference to the harm argument. The causal model relied on
by governments was, however, simplistic. The nature of the causal relation
between speech and acts remained unclear, as did the question of why certain
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words could cause the harm they allegedly did. Part of the problem with the
enacted legislation is that it treats all speech acts as somehow equivalent,
irrespective of the identity of the speaker and the social, religious or political
position he or she occupies. One of the consequences is that the legislation
assumes — whether intentionally or not — that every terrorist tract or piece of
propaganda, or every act of ‘glorifying’ violence, has the potential to cause
various harms.

There may be some truth to this intuition and there is some empirical
evidence to support such a claim; however, it is not just the content of
the speech act that is doing the causal work here, although this is of
course relevant.'? Of greater relevance to establishing either a causal or
constitutive relation between speech and the enactment of harm is the
authority of the speaker and the context in which the words are uttered.
Words that instruct, recommend or order the commission of violence, even
in the abstract, can enact what Mary Kate McGowan (2005; 2009) has
referred to as the ‘permissibility conditions’ for acts of violence, and can
thus have tangible effects in the real world. This, however, is subject to the
qualification that the words are spoken by the appropriate person in the right
set of circumstances.

Both liberal defences of free speech rights and state defences of modern
sedition laws thus leave three significant explanatory gaps. First, each
approach fails to offer an explanation of how speech and action are connected.
It is not obvious why certain words do or do not constitute certain acts, what
these acts are and why they may or may not be harmful, such that the words
should be prohibited. Secondly, neither approach takes seriously the causal
circumstances or specific situational contexts that are essential for words to
constitute certain acts. Thirdly, both approaches assume that all speech acts
have the same status irrespective of who is speaking. Governments defending
sedition laws seem to assume that all terrorist material will cause terrorism,
while liberals tend to assume that all ideas compete equally in the so-called
marketplace of ideas. Both approaches thus fail to give an adequate account
of the relevance of the speaker and his or her institutional context in their
assessments of what a speech act is capable of achieving. As such, liberal
defences of free speech rights take too narrow an approach to the nature
of seditious harm, thereby failing to capture speech acts that may directly
or indirectly cause harm. Conversely, state defences of sedition laws are
too broad in scope, thereby capturing too much, including the legitimate
criticism of government.

I attempt to redress these analytical deficits in debates about sedition
by providing an explanatory account of the relation between speech and
action. In so doing, I employ speech act theory as developed by J. L. Austin
and apply this to the task of developing a defence of freedom of speech as
a qualified right. The specific focus will be on speech acts advocating
violence against the state or advocating violence in order to achieve political
objectives. This includes religious sermons preaching violent jibad or
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glorifying acts of terrorism, given that modern sedition offences are targeted
at this type of speech. This account also has implications for other forms of
‘extreme’ speech, including hate speech and pornography, where this is
understood as speech.

On the basis of Austin’s account of verdictive and exercitive speech acts,
I argue that while all speech acts are ‘conduct’ in a narrow sense, not all of
them have the power to produce effects. For a speech act to have an effect in
the relevant way, two conditions need to be met: the speaker has to occupy a
certain position of authority and the words uttered by that speaker have to
occur in a particular context (which I will refer to as the ‘enabling’ context).
This philosophical account will have legal consequences on how we classify
speech acts deemed to be dangerous, or to cause harm. It also suggests that
because speech can evoke or constitute action or conduct in certain circum-
stances, modern versions of sedition laws might in principle be defensible,
although not in their current form.

On the basis of this account, I suggest that the harms caused or constituted
by speech can be located in the authority of the speaker. My intuition is
that it is one thing for a racist bigot to shout hate speech on a street corner,
and another for a respected university academic to publish papers on
the inferiority of some races. It is one thing for a talkback radio caller to
say that some women who are raped ‘ask for it’ because of how they were
dressed, and another thing for a religious cleric to express the same sentiment
in the context of a sermon.!® There is a difference between a group of people
discussing the merits of engaging in violent jibad and a religious cleric
extolling the virtues of such behaviour and either implicitly or explicitly
condoning it.!* While the words are morally problematic in both cases,
they are more damaging in the case of authoritative speakers because of
the social position they occupy and the kind of influence they have. In
the case of an authoritative person, the words acquire a legitimacy they
otherwise would not have had had they been uttered by someone else. Those
in positions of authority are thus able to do more with their words,
including causing or constituting various harms. It is these extremes between
speakers’ social position and the effects of the words that are often bypassed
in debates about free speech. It is this point that I seek to explore in
this book.

This argument does not discount the importance of free speech. Free speech
is a fundamental individual and collective good. Freedom to express ourselves
is integral to the formation of our individual autonomy, our capacity to
form beliefs and to weigh up reasons for acting. It is also crucial to the devel-
opment of individual critical and reasoning skills. Free speech is a collective
good insofar as it enables us to participate in articulating the norms that
are to govern us and insofar as it facilitates the discovery of the truth. It is
primarily for these reasons that free speech is valued. However, it follows
from this that only speech which contributes to achieving these individual
and collective goods it to be protected. To this end, I defend the claim
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that the arguments commonly used by defenders of free speech to justify a
principle of maximum protection cannot do the work that is required of
them; that is, they cannot be used to defend a principle of maximum protec-
tion, one that includes the protection of extreme speech. Moreover, I suggest
that it is an error to suppose that free speech is always enhanced by maximum
protection. The status of free speech in a society should not be measured by
the degree to which the society tolerates or accepts extreme speech but by the
degree to which the discourse contributes to achieving the collective and
individual goods that free speech protection is supposed to achieve.l’
Devising a criterion for assessment on the grounds of whether the speech
contributes to achieving certain goods is exceedingly difficult and there will
always be hard or unanswerable cases. This book proposes a criterion based on
whether the speech act creates a space for dialogue and the nature of the
speaker’s authority.

3. Structure and outline

In Chapter 1, I give a legislative and historical overview of sedition laws and
the circumstances under which they have been invoked and enforced in order
to highlight three conceptual problems that such laws can cause. The first is
the conceptual problem of distinguishing between incitement to violence and
criticism of government, also commonly referred to as the problem of ‘line-
drawing’. My analysis of the legislation and case law is intended to demon-
strate some of the analytical deficits in legal reasoning with respect to this
issue. The second and related conceptual problem concerns the relation
between speech and action and the conditions under which a speech act will
cause or constitute various acts of violence. I address both of these issues in
some detail in the second, third and fourth chapters, so the discussion in this
chapter is merely intended to highlight the way the in which this problem is
addressed in law. The third conceptual problem is whether citizens can use
the freedoms afforded by democracy — in this case, the freedom of speech — to
undermine or overthrow democracy. Legislators, judges and commentators
have grappled with these complex issues in ways that I hope to show have
been unsatisfactory.

In Chapter 2, I examine the relation between free speech and democracy, as
well as the contested question of whether this relation necessarily permits
or excludes extreme speech. This question is commonly addressed in the
literature with reference to ‘line-drawing’: determining whether an extreme
speech act is included or excluded by a free speech principle grounded in an
argument from democracy requires us to ‘draw’ lines between political
and non-political speech, and to assess whether a speech act permitted
under normal circumstances ‘crossed the line’ because the social or political
circumstances had changed. I defend two claims in this chapter: first, that the
argument from democracy cannot be used to defend a broad free speech
principle, one that includes or permits extreme speech; secondly, I suggest
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that line-drawing strategies may be based on a conceptual error: the error is
to suppose that extreme speech and other forms of intense disagreement are
similar in kind and only differ with respect to degree or intensity. I propose
that one way out of this conceptual dilemma is to conceive of extreme speech
and intense disagreement as fundamentally different kinds of speech acts
that differ in their aims and method. I give an account of the ways in which
they differ and apply this to some hard cases. The argument here is intended
to offer a principled way of distinguishing between extreme speech and
intense disagreement. I do not suggest that forms of extreme speech in
general should be regulated or prohibited, even though they may not, in
principle, be defended using the argument from democracy. I argue that legal
regulation may be relevant in a limited number of cases; namely, where the
extreme speech takes the form of an exercitive or verdictive speech act in
Austin’s sense.

Having made the distinction between extreme speech and disagreement, in
Chapter 3 I focus on extreme speech that takes the form of a verdictive or
exercitive speech act. Utilising J. L. Austin and John Searle’s work in the
philosophy of language, together with Rae Langton’s account of authority,
I suggest that extreme speech that is classified as verdictive and exercitive
should be subject to some form of legal regulation. The account developed
here focuses on what persons are able to achieve with their words because of
the authoritative positions they occupy. Specifically, it focuses on the way
some people are able to enact norms and impose obligations on others because
of who they are: that is, their saying so makes it so. The argument here has a
number of implications. First, it suggests that some speech acts can cause or
constitute various harms by enacting the ‘permissibility conditions’ to
violence. Secondly, it means that not all instances of extreme speech should
be regulated. Thirdly, it suggests that because speech can evoke or constitute
action or conduct in certain circumstances because it is spoken by the appro-
priate person, the legal regulation of extreme speech might be justifiable,
although certainly not in its current form.

In Chapter 4, I draw together the account of authority examined in the previ-
ous chapter with an account of harm in order to develop a normative criterion
with which to assess contested speech acts. I locate the harm caused or consti-
tuted by speech in the authority of the speaker. I apply these criteria to a number
of difficult cases in order to demonstrate how it yields the right result.

In Chapters 5 and 6, I focus on the second aspect of my argument: that
traditional free speech defences cannot do the work required of them or that
they cannot be used to defend a broad free speech principle. In Chapter 5,
I examine the marketplace metaphor and the concept of autonomy on which
it depends, as it appears in defences of free speech more generally, and as it is
used to argue against laws regulating extreme speech more specifically.
A closer examination of the way in which this concept functions in free
speech debates suggests that the concept of autonomy can only protect
a narrow free speech principle, one that does not necessarily include the
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seditious libel in question. Autonomy in this context refers to an individual’s
ability to exercise independent rational judgment, to form beliefs and to
weigh up various reasons for action. A free speech principle is thought to
protect this deliberative process and thus enable the autonomy of both the
speaker and the audience. I argue, however, that the concept of autonomy as
appealed to in these debates is only able to protect speech that communicates
its message in such a way that the speech can be rationally evaluated by its
hearers, and that the hearers employ their rational capacity to judge that the
beliefs advocated are correct. A free speech principle so defined will exclude
types of speech that fall short of rational persuasion, including political
speech that relies on emotive language and rhetoric, such as the seditious
libel in question. Once again, to qualify, I am not suggesting that speech acts
that fall short of this standard for rational persuasion should be regulated. My
argument is concerned with the question of whether these types of speech can
be defended on autonomy-based grounds.

I also suggest that much of the legal argument against the regulation of
this type of speech has not been adequately informed by recent research in
political philosophy, cognitive science and social psychology. I suggest that
the legal debate about these issues has a mistaken view of belief formation
and its associated psychology. In Chapter 6, I draw on recent work in the
cognitive sciences on imitation and mental contamination to argue for the
claim that our deliberative capacities may not provide us with immunity
from the harmful effects of speech, irrespective of how the speech is commu-
nicated (ie, rationally or non-rationally). The empirical evidence indicates
that we are especially prone to accepting as true the things we see and hear,
and that we do not always rationally engage with what we hear. This means
that it is not necessarily true that being exposed to more or ‘better’ arguments
will enable us to come to the right decision or will lead us to change our
erroneous views. If this is the case, then maybe our arguments in defence of
free speech ought to be different from what they are now.

In the final chapter, I explore some policy implications for this argument.
I suggest that while law may be relevant in a limited number of cases, there
may be other non-legal avenues for regulating extreme speech. There may be
an important role for various institutions, including educational institutions,
religious institutions, political and media institutions to play in the regula-
tion of extreme speech, particularly when an authoritative person who repre-
sents a particular institution is the author of extreme speech. This chapter
examines the various responsibilities and obligations of such institutions.
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1 Modern ‘sedition’ law and the
‘glorification’ of terrorism

A legislative overview

Sedition traditionally refers to the uttering or writing of words intended to
bring the sovereign state into hatred or contempt, to urge disaffection against
the Constitution or democratically elected government, or the attempt to
procure change in government by unlawful means. Sedition has traditionally
been justified on the grounds that a sovereign government has the right to
resist both external and internal aggression, and to protect the citizens of the
state from harm. This classic definition of sedition is based on a traditional
view of the relationship between the state and its citizens. According to Eric
Barendt, on this view, governments and public institutions are not considered
to be answerable or responsible to the people, but are entitled to the respect
of their subjects in the same way monarchs were entitled to respect by virtue
of the Divine Right of Kings (Barendt 2007: 163). The state could tolerate
suggestions about how it could be improved, but it could not tolerate open
or vehement attack (Barendt 2007: 163). Sedition laws were frequently used
to suppress unpopular political views in England during the 18th and early
19th centuries and in Australia in the 19th century and well into the 20th
century.! In the United States, prosecutions for seditious libel were frequent,
particularly during times of war and in spite of first amendment free speech
protection.” While sedition laws were liberalised during the 20th century
across all jurisdictions, and a common law distinction was made between
incitement to violence and the expression of criticism, sedition laws
continued to be used to prosecute people for expressing unpopular political
opinions.

Sedition has thus always been an essentially political crime and, according
to Roger Douglas, has been used throughout history to ‘punish people for
what they think (or what they are thought to think) rather than on the basis
of the degree to which their activities actually pose a threat to the social order
(however defined)’ (Douglas 2005: 247-8). During the 20th century, sedition
laws were mostly used to curb the spread of international communism.®> The
rationale for these prosecutions was based on the belief that any advocacy of
communist ideas and opinions was inherently dangerous and constituted
incitement to overthrow the existing social order. With the exception of
the indictment and conviction of Sheikh Omar Abdel Rahman in the
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United States for violation of the seditious conspiracy statute in 1994 and
the conviction in 1995 of Rabbi Ido Elba in Israel for the publication
of a pamphlet advocating violence (among other things), the offence of
seditious libel has for some time been considered to be incompatible with
liberal free speech principles and has rarely been used since the Cold War
years.

This led various law reform bodies to recommend that ‘there is no need for
an offence of sedition in the criminal code because the conduct it seeks to
capture would be caught under the ordinary offences of “incitement or
conspiracy to commit” the relevant offence’. The UK Law Commission found
that: ‘it is better in principle to rely on these ordinary statutory and common
law offences than to have resort to an offence which has the implication that
the conduct in question is “political”.# Similarly, in its review of current
sedition laws in Australia, the Australian Law Reform Commission (ALRC)
recommended discarding the offence of sedition from the federal statute book
because of its historical taint. It recommended retaining federal security and
public order offences and the urging of inter-group violence in its place.
Reviews of criminal law in Canada and New Zealand omitted sedition
offences altogether (Gibbs, Watson and Menzies 1991).

Despite these recommendations by law reform bodies, interest in sedition
as a category of offence was renewed in light of the so-called ‘war on terror’,
and various laws were enacted to prohibit seditious libel across common law
jurisdictions. Sedition laws in their modern form appear to be aimed at those
who incite or encourage the commission of terrorist acts, or those who
‘glorify’ the perpetrators of these acts, or who condone acts of martyrdom in
the form of suicide bombings or violent jihad. They also target the provoca-
tive and inflammatory propaganda used by terrorist and religious groups to
disseminate their ideas and beliefs.” Take for example the then Liberal
Government in Australia’s claim that in the counter-terrorism context,
‘sedition was just as relevant as it ever was’, in particular, to ‘address problems
with those who communicate inciting messages directed against other groups
within our community, including against Australia’s forces overseas and in
support of Australia’s enemies’.® Similarly, the UK Government argued that
new offences relating to the encouragement of terrorism were necessary ‘to
deal with those who ... contribute to the creation of a climate in which
impressionable people might believe that terrorism was acceptable’.’
Although these laws were not categorised as sedition offences, they have
similar aims and objectives to traditional sedition laws. Many of the speech
acts condoning or glorifying acts of violence could be classed as seditious
in nature, even though they are not referred to as such in jurisdictions
such as the United Kingdom, because they incite violence or hostility against
the state, its institutions and the rule of law and because they often advocate
the overthrow of democratically elected government. In any case, the
regulation represents an attempt to regulate forms of ‘extreme speech’
directed at the state.
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The first section of this chapter demonstrates the controversial nature of
sedition laws. Sedition laws are inherently controversial because they have
always been enacted and enforced during periods of national crises and, more
often than not, have been used in an opportunistic way to stifle political
dissent. I draw on a number of cases from the US, Israel and Australia
to support this claim. The examination of the case law in this section is by no
means comprehensive or exhaustive. The cases selected are intended to
demonstrate the political and, thus, the controversial aspect of these laws and
to highlight the conceptual points at issue. They also give some insight into
why criticism of modern sedition laws was so intense: given the way govern-
ments have enforced such laws in the past, there are good reasons to be wary
of attempts to revive or modernise this particular offence. In the second
section, I examine the legislative changes to sedition laws in Australia and
the ‘glorification’ of terrorism laws enacted in the United Kingdom with a
view to highlighting the way such laws have been tailored to the ‘counter-
terrorism’ context.

In the final section, I examine the three conceptual issues that these laws
raise. The first is the conceptual problem of distinguishing between incite-
ment to violence and criticism of government, also commonly referred to as
the problem of ‘line-drawing’. The second problem concerns the relation
between speech and action, and the conditions under which a speech act will
cause or constitute various acts of violence. The third problem is whether
citizens can use the freedoms afforded by democracy — in this case, the
freedom of speech — to undermine or overthrow democracy.

1.1 Sedition and ‘pathological’ times: war, communism
and political assassination

My analysis in this section takes its cue from Vincent Blasi’s account of
national ‘pathologies’. Blasi’s arguments are framed in terms of First
Amendment jurisprudence, but the analysis is instructive for any democratic
state that purports to value free expression. Blasi argues that the US Supreme
Court should adopt what he calls the ‘pathological perspective’ when
adjudicating First Amendment disputes and reformulating First Amendment
doctrines. By this, he means that the fundamental objective of the court
should be to interpret the First Amendment in such a way that does
maximum service to speech protections during those historical periods when
intolerance of unorthodox ideas is most prevalent and when governments are
able and likely to stifle dissent and unpopular opinions by playing on people’s
fears. Free speech jurisprudence should thus be designed and targeted with
the worst of times in mind. The underlying rationale of this thesis is that
certain periods of time are of special significance for the preservation of the
basic liberties of expression and inquiry because the most serious threats to
those liberties tend to occur in abnormal periods or during ‘pathological’
times.



