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Foreword

The Times Higher Education Supplement is delighted to be associated with this
guide to the legal framework that binds student and university.

Most people find their university years among the most memorable and
enriching oftheir lives, but inevitably from time to time things go wrong.
In the past, it has not always been clear what students can do, or what insti­
tutions should do, when this happens although this is now beginning to
change. As the number of people entering higher education continues to
grow, and as tuition fees turn students into more demanding consumers,
institutions face increasing pressure to improve the way they handle com­
plaints. Many are already responding.

This book offers clear information to students and academics about the
options open to them ifconflicts arise, including some recent key develop­
ments. We hope it will prove to be a useful reference point for both stu­
dents and institutions, and help clear up some of the misunderstandings
that can create tensions between the two.

Auriol Stevens
Editor, The Times Higher Education Supplement
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Preface

'All students have a legitimate interest in quality and standards in teaching. 1

They and their parents have increasingly become critical consumers.' 'The
way complaints are handled says a good deal about how a university views
its students, and its readiness to put right what has gone wrong.' In Sep­
tember 1999 the Education and Employment Minister Baroness Black­
stone made these remarks to the annual meeting of the Committee of
Vice-Chancellors and Principals. Students are now visible, and that makes
them politically important; it gives them, as a group, an influence they have
not had before. Yet individually they remain as vulnerable as ever to confu­
sion on the part of the 'providers', to poor teaching and incompetent
administration.

This book is chiefly about the vulnerabilities of the ordinary student. It
is the first extended study to approach the problems from a student's-eye
view, incorporating recent developments in the area of 'student matters'.

Far more students are now entering higher education and this rapid
expansion, coupled with the transformation of the former polytechnics
into universities in 1992, has placed great strains upon the system. This is
making it necessary to clarifY much that has previously been obscure about
the position of students. It is also generating dissatisfactions and com­
plaints, which students are becoming increasingly ready to voice. So stu­
dent articulation oftheir perceptions ofwhat is wrong forms an important
substrate of any such study. We have done our best to listen to what stu­
dents are saying.

Universities have been slow off the mark in responding to this culture
change. They remain autonomous. They have not had to answer to anyone

1 Both in universities and in courses franchised by universities to be provided by colleges and
institutes of higher education.
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Preface ix

for what they do until the relatively recent introduction of 'quality assess­
ment' and the principle that funding can be withheld from the 'old' univer­
sities if standards are not maintained. The student who feels that he or she
has not really been listened to when asking awkward questions may well be
right. It is not healthy to allow organizations to police themselves yet ifuni­
versities do not learn to do so openly, honesty and quickly, there is a danger
that they will increasingly be policed by the state, which will bring with it
other dangers.

It is better for disputes to be prevented or resolved informally than for
them to go through the courts. It is expensive to do things that way and it is
slow and uncertain; a student may lose years in battle with his or her uni­
versity; the university suffers too, both financially and in its reputation.

The best way forward for the student and the university alike is for
everyone to understand the ground rules. Students in particular need a
practical guide to consult when things go wrong in their time at university
because they do not have such ready access to the legal advice that universi­
ties can afford. We have taken a student's-eye look at a series of familiar
problem areas. The main purpose is to provide students with information
about their position in relation to their institution, their rights and the rem­
edies that may be available to them if things go wrong. Those running
institutions will also, we hope, find this book useful.

David Lepper MP wrote the following in a letter to the Quality Assur­
ance Agency dated 1June 1999:

The general concern which I have picked up is that the world of higher
education is one in which generally there is a suspicion that old boy and
girl networks dominate and that, particularly in the area ofappeals relating
to academic awards, there is a difficulty in judging the independence of
those involved in administering and operating such procedures.

It is right that a deadline should be set for institutions to be able to dem­
onstrate that they are adhering to precepts contained in the code but there
is no indication of what will be the consequences for those institutions
which are shown to be failing in this respect.
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Introduction

Is a university a business? Ifso, it goes about its trading in a funny way. How
many car dealers refuse to sell a car to cash buyers because they do not have the
right qualifications? Universities, however, will not admit you to 'buy' their
courses unless you do. How many supermarkets refuse to hand over the goods
at the cash desk because on the way through the supermarket the shopper did
not stop at the bacon counter?l Ifstudents are late with an assignment or refuse
to pay their fees, however, they may be barred from getting their degrees. The
student is, in effect, expected to 'pay now and complain later', and even ifhe or
she makes good his or her complaint, it may not be possible for the injustice to
be put right. In a commercial and competitive market place that is not in line
with recognized consumer rights involving purchase and sale.

Universities are now increasingly seen to have a duty to give value for
money in return for public funds. But perhaps the most important change
directly affecting students has been the reintroduction ofthe requirement
that students should pay tuition fees. This is the most recent stage in a long
development that has fundamentally changed the relationship of students
to institutions ofhigher education. It heightens the presumption that there
is a contract. And ifthere is a contract, the obligations are mutual. The stu­
dent has to do the work, attend the lectures and seminars, and so on, and
pass the examinations for a degree, but he or she is entitled to good quality
teaching, adequate facilities and a well-designed course.

Alongside the figure of the student as 'consumer' stands the student as
'stakeholder'. He or she is not the only stakeholder. The government,
employers, unions, schools, parents, taxpayers, are stakeholders, too.2

Adapted from examples in Birtwhisde, T (1998) Student academic appeals: a holistic
assessment, EdlUation and the Law, 10, pp 41-54 at p 50.

2 Birtwhisde, T (1998) Student academic appeals: a holistic assessment, Education and the Law, 10,
pp 41-54 at pp 48-49.
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2 Universities and Students

So the questions 'what is a university?' and 'what is a student?' now have
to be answered in new ways that reflect these changing aspects of the rela­
tionship between the student and the university.

What is a university?

In the United Kingdom a university normally has powers to award both
'taught' and 'research' degrees; the list now consists of over a hundred
institutions. They did not all come into existence in the same way.
Oxford and Cambridge have origins so many centuries old that their con­
stitutions have evolved, layer upon layer, into a considerable complexity.
Then there is a category of 'old' universities, mostly founded about a
hundred years ago; another group of 'old' universities born in the 1960s
wave of expansion; a group of the former polytechnics which became
universities in 1992; and a few that have been seeking recognition as uni­
versities since then.3

More important, perhaps, there have been profound changes ofconcept
about what a university is for. Even among degrees about whose official
authenticity there is no doubt, a degree is worth only what it is perceived to
tell the world about the quality of its holder's knowledge or skills. So uni­
versities are now beginning to be thought of as 'quality service providers'.
This kind of thinking takes students to be 'customers' for, or 'purchasers'
of, or 'consumers' ofwhat is being 'provided'. That fits with the idea that
their teachers are professionals who have the same duty to maintain high
professional standards as those in other professions. All sorts ofobligations
follow from that.

But there are other ways of approaching the problem of the need to
make sure that students get a good education. Universities used to think of
themselves as 'communities of scholarship'. Students and staffwere first
and foremost 'members' ofthe university-as in many places they still are. 4

The pattern derived from the mediaeval universitas, which was a guild
(rather like a cross between a modern professional association and a

3 There is a convenient summary of the different types of university in Hyams, 0 (1998) Laweif
Education, Sweet & Maxwell, London, p 497.

4 See pp 37-38.



Introduction 3

modern 'trade union'). The students were the equivalent of apprentices;
the Bachelors ofArts were like the journeymen and the Masters ofthe gild
(Masters ofArts) were the teachers who formed the corporate body. The
university set its own standards and answered to itself. It ran a closed shop,
but it also determined for itself the nature and purpose ofthe work carried
out within it, what 'intellectual skills' and what 'knowledge' it valued, and
would reward both teachers and taught. There were advantages to the old
model. It was humane and flexible and it encouraged the independence of
mind that has made universities able to offer a public service in resisting the
pressures ofthe state to conform to the changing political agenda.

The attitudes this bred have proved extremely persistent in upholding
the ideal of university autonomy. Autonomy is a good thing in that it dis­
courages interference by the state with the conduct of universities' legiti­
mate academic business. It is less clearly a good thing ifit makes it difficult
to call universities to account ifthey do not maintain standards, do the right
thing by their students and staff, and fulfil their traditional purposes offos­
tering education, learning and research. The point of balance between
these two priorities is crucial now.

Governments have stood back from interfering directly in the way uni­
versities conduct their affairs, but this traditional autonomy remains a true
independence only as long as it is coupled with financial independence ­
and universities are becoming less financially independent. A university
maygovern itself, but the state increasingly interferes with its running by the
simple pragmatic method ofgivingor withholding funding on condition of
compliance with government wishes ('conditions of grant'). Most higher
education institutions (the private University of Buckingham is one
exception) are funded by the Higher Education Funding Councils,S which
can require the repayment in whole or in part of the sums so paid.6 There
are further statutory powers. A Higher Education Funding Council 'may
arrange for the promotion or carrying out by any person of studies
designed to improve economy, efficiency and effectiveness in the manage­
ment or operations ofan institution within the higher education sector'.7 It

5 The Further and Higher Education Act 1992, s65, provides that HEFC shall fund activities
carried on by 'higher education institutions', that is the 'provision of education' and the
'undertaking of research'.

6 Hyams, 0 (1998) Law ofEducation, Sweet & Maxwell, London, p 502.
7 The Further and Higher Education Act 1992, s83(1).



4 Universities and Students

may require the governing body ofany institution within the higher educa­
tion sector 'to give information to the Council'.8 The Secretary ofState has
powers to give directions') and even to dissolve a higher education corpora­
tion. 10 So the potential for state interference is quite considerable.

The effect on students

The implications of these shifts for students are only gradually becoming
clear. On the one hand there is a clear advantage in being a 'customer',
because customers can complain about shoddy or unsatisfactory goods or
service. This, however, is not an arena in which student customers, or con­
sumers, are the most powerful voice. They are unequal in their bargaining
power not only with the universities but also with 'funders' who may have
their own agendas. Commercial funders are becoming increasingly neces­
sary to cash-strapped institutions, which are not being fully or adequately
funded by the state, and where their money is needed they may be able to
call some ofthe tunes. The commercial funders may want pieces ofscien­
tific research and development done, and for that purpose they may wish to
arrange for the time ofleading scientists, who would otherwise be joining
in the teaching of students, to be given to their own projects. The govern­
ment, too, has been allocating funding on the basis of the outcomes of the
Research Assessment Exercises, and that has led to a scramble for
research-active academic staff and to complaints that good teaching is
devalued in universities' structures of reward.

The introduction of business methods and business ethics may lead to
greater efficiency, but that will probably mean that efficiency will be
defined in terms ofmeasurable outcomes. There is a visible loss ofthe old
comfortable stretchiness in the system, of room for leisurely growth and
sheer 'conversation' with tutors and supervisors and lecturers.

There have also been well-authenticated instances of 'dumbing down',
where pressure has been put on teachers to pass more students or to dimin­
ish the content or lower the standards ofcourses. For example, one student

8 The Further and Higher Education Act 1992, 579.
9 The Further and Higher Education Act 1992,581(1) and 89.
10 The Further and Higher Education Act 1992,5121.
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who returned to higher education at the age of 34, chose the course in
product design and manufacture for a BEng(Hons) degree ata local college
because it was geographically convenient for him to study there and he saw
that the degree offered was from an 'old' university. He was also assured
when he went to the college for an interview that the course was 'properly
validated and accredited by the Institute of Mechanical Engineering'. He
originally enrolled for the BSc (Hons) in computer aided design and man­
ufacture, intending to transfer to the product design and manufacture
course if he found that he could cope with the mathematics required. He
made the transfer with four others at the beginning of the second year.
They understood that the course was still validated by the IMechE.

What he found at the local college was a standard that he alleges was so
low that, for example, only six or seven out of nearly 40 students on the
course had fulfilled the entry requirement ofA-level mathematics.

He learned that from October 1997 the university was ceasing to award
degrees for the college's courses because, he understood, it was concerned
about the standards. A large percentage of students failed the first year of
the course. The course leader left the faculty. The number of hours of
assisted study fell from 16 to 13 per week (against a norm of over 19 on a
government definition ofwhat constituted a full-time course).

He put together a list of complaints, which was signed by a number of
students on the course and sent to the Dean ofFaculty at the local college.
He sent a copy to the university, but received no response. He learned that
the IMechE had withdrawn its accreditation from the course.

Pressure was put on the examiners to 'remark papers and pass a much
higher number of students'. Mter more than two years' pressure he began
to get acknowledgement that the course had indeed been 'dumbed down',
elements had been removed from the course, quantitatively less was being
asked and what was required was more elementary.

The question raised by this articulate and persistent mature student was
whether the university could be called to account for its failure to police the
provision of the course on which its own degrees were being awarded by
the college. What I have witnessed is ... the failure of. .. the systems put in
place to police higher education,' he writes.

That is a natural reaction to the sense ofhelplessness many students feel
in the face ofwhat seems a failure to provide what they have been prom­
ised. The problem is that government intervention would not necessarily
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make things better or be primarily motivated by the wish to improve stan­
dards as an end in itself. The question ofhow universities are to be brought
up to standard in their treatmen.t ofstudents (a matter inseparable from the
maintenance of academic standards) without losing their academic auton­
omy will hover throughout the text of this book.

What, in such changing times, is a student? Or, perhaps most impor­
tantly in the new emerging framework, 'the ordinary student'? One answer
can still be given in terms of the idea that a student is there to study some­
thing, that is, to learn and receive a qualification. From the university's
point ofview the student is also a source ofmoney, or prestige, ifhe or she
is a very able student. The old idea ofthe student as a child, in. statu pupillari,
continues to be important in the sense that staffand student are inevitably
unequal in any confrontation. Yet modern management talk of 'partner­
ship' and 'stakeholding' ought to be incompatible with such inequality.
The student of university age is now (usually) legally an adult and that
makes a difference; he is a citizen, a consumer like any other 'purchaser' of
a 'service' or a 'product'.

For individual students now, and for universities anxious to get it right,
the way forward is through the examination ofindividual cases and the pat­
terns which emerge from them. We have used them in this book as a way of
shaping the discussion.

There is inevitably a good deal here that assumes a basis oflegal knowl­
edge, but we hope that students will still find this book user-friendly. The
'student action checklists' are included as a starting point for students
whose first need is to know 'what to do' and 'what to look out for'. These
feature at the end ofeach chapter.
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Becoming a student

The prospectus: reading between the
lines

We hope this Prospectus will enable you to get a clear picture ofwhat we
have to offer and that you will find something in it which corresponds to
your own aspirations.!

Our aim is to provide the best possible range of Higher Education study
opportunities.2

These are examples of the ways in which universities now tend to offer
their wares. The way they present themselves may tell you a good deal
about the kind ofplace a university is. What does it 'sell' as its advantages?

The prospectus, which sets out what the university is offering and
describes the facilities and the courses on offer, may have as much to say
about the scenery as about the university. Portsmouth's Undergraduate
Prospectus in 1998 said:

The student experience is so much more than lectures, libraries and labo­
ratories ...Portsmouth has something special for all tastes and ages. We
welcome you to experience Portsmouth's rich maritime and historical
heritage, its unspoilt coastline for water sports or leisurely enjoyment,
its busy and varied shopping centre or its lively social scene in pubs, clubs and

1 Undergraduate Prospectus, Newcastle, 1997.
2 Undergraduate Prospectus, Newcastle, 1997.
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8 Universities and Students

restaurants ... Portsmouth provides the ideal place to study for your degree
and enjoy yourself.

It can be bland and vague:

The University is committed to achieving excellence in teaching and
research. We monitor all our programmes constantly to maintain a learn­
ing environment of the highest quality.3

You may notice things which are not being said:

All new lecturing staffundertake a Certificate in Learning and Teaching in
Higher Education during their period ofprobation to promote good prac­
tice.4

But most lecturers in the old universities have been in post for a long time
and will not be caught by this provision, or by any training requirement.

The University has in place strict procedures for assuring and enhancing
the quality of its provision.5

But the reader is not told where these may be found. The student IS

promised:

a personal tutor/supervisor who is responsible for your academic progress
and can guide you towards the appropriate University service for any non­
academic queries.6

But those services may be far from all embracing, especially when it comes
to raising complaints or concerns.

Additional, more detailed, information about particular courses may
also be sent out to inquirers. The prospectus is the main selling tool in that
it enables the university to 'market' courses, which it offers to prospective
students. The promotional literature may be glossy and enticing, designed
to induce students to choose the university's courses and to part with their

3 Undergraduate Prospectus, Newcastle, 1997.
4 Undergraduate Prospectus, Newcastle, 1997.
5 Undergraduate Prospectus, Newcastle, 1997.
6 Undergraduate Prospectus, Newcastle, 1997.



Becoming a Student 9

money. This is now quite consciously a process of marketing. Education
Marketing is published by Heist, Marketing Services for University and
Colleges, with such headings as: 'Maximizing your marketing potential';
'Marketing marketing'; 'Opinion-brand value' (Issue 13, March 1998).
There are also (increasingly) promises made in material on the Internet,
the newest 'selling tool' to be used to market the 'wares' of universities.
The Internet reaches the international market directly and gives the uni­
versity a global market place.

All ofthese publications are like holiday brochures in the sense that they
make promises that bind the university, and that is the important point to
keep in view. A couple was awarded damages in 1999 because photographs
taken at their wedding abroad were ofpoor quality and so the holiday com­
pany's promise of a 'dream holiday' was broken (The Times, 1 September
1999). The point that mattered was that this was avery important occasion
for the couple. The courts may award damages for broken promises in pro­
spectuses in a similar way, and universities should bear that in mind in
'marketing'. A degree course is very important to the student; it is a big
investment carrying all sorts ofconsequences for the student's professional
future or career. One student was awarded £10,000 for a ruined graduation
ceremony.

So prospective students should read any literature carefully and make
note ofany oral promises made on a visit or at an interview that seem to go
beyond what is in print, or to conflict with it. That may be important if
there is any disagreement later about what was in the stated ('express') or
understood ('implied') terms of the contract between the student and the
university.

Student charters

Students are now increasingly regarded as customers or clients, to whom
the university is providing a service, so many universities have begun to
produce 'student charters' on the model of the government's citizen's
'charters', which make promises. These are a recognition that along with
the idea of 'student as customer' goes the principle that 'purchasers' have
rights to get what they are paying for or to be compensated if they do not.
These too are documents that become part ofthe university's bargain with


