


China’s Supreme Court

This book explores the role and work of China’s supreme court – the Supreme
People’s Court – focusing especially on the court’s role in the struggle con-
cerning the establishment of the rule of law in China’s judicial system. It dis-
cusses the differing positions of those who favor “the rule of law” option,
where there is organizational separation of legislature and judicial responsi-
bility, and those who argue for the retention of China’s present system where
judges and the courts are subordinate to the Party and who are concerned by
any increase in the court’s independent interpretative activities. It shows how the
independence of courts has in fact grown, examines how the supreme court
has established its supremacy over lower courts, and discusses the supreme
court’s handling of the politics of death penalty reform. The book covers the
supreme court’s involvement in criminal, administrative and civil law.

Ronald C. Keith is Professor in the Department of International Business and
Asian Studies at Griffith University, Australia.

Zhiqiu Lin is in the Department of Sociology and Anthropology at Carleton
University, Ottawa, Canada.

Shumei Hou recently completed her Research Fellowship at the Griffith Asia
Institute, Griffith University, Australia. She was formerly Associate Professor
and Head of Administrative Law at Henan University of Politics and Law, a
key institution for the training of judges, lawyers, and procuratorate officials;
a “public intellectual” who has championed the development of administrative
law and procedure inside China; and a practising lawyer with rare Supreme
Court experience.



Routledge Contemporary China Series

1 Nationalism, Democracy and
National Integration in China
Leong Liew and Wang Shaoguang

2 Hong Kong’s Tortuous
Democratization
A comparative analysis
Ming Sing

3 China’s Business Reforms
Institutional challenges in a
globalised economy
Edited by Russell Smyth,
On Kit Tam, Malcolm Warner and
Cherrie Zhu

4 Challenges for China’sDevelopment
An enterprise perspective
Edited by David H. Brown and
Alasdair MacBean

5 New Crime in China
Public order and human rights
Ron Keith and Zhiqiu Lin

6 Non-Governmental Organizations
in Contemporary China
Paving the way to civil society?
Qiusha Ma

7 Globalization and the Chinese City
Fulong Wu

8 The Politics of China’s Accession to
the World Trade Organization
The dragon goes global
Hui Feng

9 Narrating China
Jia Pingwa and his fictional world
Yiyan Wang

10 Sex, Science and Morality
in China
Joanne McMillan

11 Politics in China
Since 1949
Legitimizing authoritarian rule
Robert Weatherley

12 International Human
Resource Management in
Chinese Multinationals
Jie Shen and Vincent Edwards

13 Unemployment in China
Economy, human resources and
labour markets
Edited by Grace Lee and
Malcolm Warner

14 China and Africa
Engagement and compromise
Ian Taylor



15 Gender and Education in China
Gender discourses and women’s
schooling in the early twentieth
century
Paul J. Bailey

16 SARS
Reception and interpretation in
three Chinese cities
Edited by Deborah Davis and
Helen Siu

17 Human Security and the
Chinese State
Historical transformations and the
modern quest for sovereignty
Robert E. Bedeski

18 Gender and Work in Urban China
Women workers of the unlucky
generation
Liu Jieyu

19 China’s State Enterprise Reform
From Marx to the market
John Hassard, Jackie Sheehan,
Meixiang Zhou, Jane Terpstra-Tong
and Jonathan Morris

20 Cultural Heritage Management in
China
Preserving the cities of the Pearl
River Delta
Edited by Hilary du Cros and
Yok-shiu F. Lee

21 Paying for Progress
Public finance, human welfare and
inequality in China
Edited by Vivienne Shue and
Christine Wong

22 China’s Foreign Trade Policy
The new constituencies
Edited by Ka Zeng

23 Hong Kong, China
Learning to belong to a nation
Gordon Mathews, Tai-lok Lui, and
Eric Kit-wai Ma

24 China Turns to Multilateralism
Foreign policy and regional security
Edited by Guoguang Wu and
Helen Lansdowne

25 Tourism and Tibetan Culture
in Transition
A place called Shangrila
Åshild Kolås

26 China’s Emerging Cities
The making of new urbanism
Edited by Fulong Wu

27 China-US Relations Transformed
Perceptions and strategic
interactions
Edited by Suisheng Zhao

28 The Chinese Party-State in the
twenty-first Century
Adaptation and the reinvention of
legitimacy
Edited by André Laliberté and
Marc Lanteigne

29 Political Change in Macao
Sonny Shiu-Hing Lo

30 China’s Energy Geopolitics
The Shanghai Cooperation
Organization and Central Asia
Thrassy N. Marketos

31 Regime Legitimacy in
Contemporary China
Institutional change and stability
Edited by Thomas Heberer and
Gunter Schubert



32 U.S.-China Relations
China policy on Capitol Hill
Tao Xie

33 Chinese Kinship
Contemporary anthropological
perspectives
Edited by Susanne Brandtstädter and
Gonçalo D. Santos

34 Politics and Government in
Hong Kong
Crisis under Chinese sovereignty
Edited by Ming Sing

35 RethinkingChinese Popular Culture
Cannibalizations of the canon
Edited by Carlos Rojas and Eileen
Cheng-yin Chow

36 Institutional Balancing in the
Asia Pacific
Economic interdependence and
China’s rise
Kai He

37 Rent Seeking in China
Edited by Tak-Wing Ngo and
Yongping Wu

38 China, Xinjiang and Central Asia
History, transition and crossborder
interaction into the 21st century
Edited by Colin Mackerras and
Michael Clarke

39 Intellectual Property Rights
in China
Politics of piracy, trade and
protection
Gordon Cheung

40 Developing China
Land, politics and social conditions
George C.S. Lin

41 State and Society Responses to
Social Welfare Needs in China
Serving the people
Edited by Jonathan Schwartz and
Shawn Shieh

42 Gay and Lesbian Subculture in
Urban China
Loretta Wing Wah Ho

43 The Politics of Heritage Tourism
in China
A view from Lijiang
Xiaobo Su and Peggy Teo

44 Suicide and Justice
A Chinese perspective
Wu Fei

45 Management Training and
Development in China
Educating managers in a globalized
economy
Edited by Malcolm Warner and
Keith Goodall

46 Patron-Client Politics and
Elections in Hong Kong
Bruce Kam-kwan Kwong

47 Chinese Family Business and the
Equal Inheritance System
Unravelling the myth
Victor Zheng

48 Reconciling State, Market and
Civil Society in China
The long march towards
prosperity
Paolo Urio

49 Innovation in China
The Chinese software industry
Shang-Ling Jui



50 Mobility, Migration and the
Chinese Scientific Research System
Koen Jonkers

51 Chinese Film Stars
Edited by Mary Farquhar and
Yingjin Zhang

52 Chinese Male Homosexualities
Memba, Tongzhi and Golden Boy
Travis S.K. Kong

53 Industrialisation and Rural
Livelihoods in China
Agricultural processing in Sichuan
Susanne Lingohr-Wolf

54 Law, Policy and Practice on
China’s Periphery
Selective adaptation and
institutional capacity
Pitman B. Potter

55 China-Africa Development
Relations
Edited by Christopher M. Dent

56 Neoliberalism and Culture in
China and Hong Kong
The countdown of time
Hai Ren

57 China’s Higher Education
Reform and Internationalisation
Edited by Janette Ryan

58 Law, Wealth and Power
in China
Commercial law reforms in context
Edited by John Garrick

59 Religion in Contemporary China
Revitalization and innovation
Edited by Adam Yuet Chau

60 Consumer-Citizens of China
The role of foreign brands in the
imagined future china
Kelly Tian and Lily Dong

61 The Chinese Communist Party
and China’s Capitalist Revolution
The political impact of the market
Lance L. P. Gore

62 China’s Homeless Generation
Voices from the veterans of the
Chinese civil war, 1940s–1990s
Joshua Fan

63 In Search of China’s Development
Model
Beyond the Beijing consensus
Edited by S. Philip Hsu, Suisheng
Zhao and Yu-Shan Wu

64 Xinjiang and China’s Rise in
Central Asia, 1949–2009
A history
Michael E. Clarke

65 Trade Unions in China
The challenge of labour unrest
Tim Pringle

66 China’s Changing Workplace
Dynamism, diversity and disparity
Edited by Peter Sheldon,
Sunghoon Kim, Yiqiong Li and
Malcolm Warner

67 Leisure and Power in
Urban China
Everyday life in a medium-sized
Chinese city
Unn Målfrid H. Rolandsen

68 China, Oil and Global Politics
Philip Andrews-Speed and
Roland Dannreuther



69 Education Reform in China
Edited by Janette Ryan

70 Social Policy and Migration
in China
Lida Fan

71 China’s One Child Policy and
Multiple Caregiving
Raising little Suns
in Xiamen
Esther C. L. Goh

72 Politics and Markets in
Rural China
Edited by Björn Alpermann

73 China’s New Underclass
Paid domestic labour
Xinying Hu

74 Poverty and Development in China
Alternative approaches to poverty
assessment
Lu Caizhen

75 International Governance
and Regimes
A Chinese perspective
Peter Kien-Hong Yu

76 HIV/AIDS in China – The
Economic and Social Determinants
Dylan Sutherland and
Jennifer Y. J. Hsu

77 Sino-Latin American Relations
Edited by K.C. Fung and
Alicia Garcia-Herrero

78 Mao’s China and the
Sino-Soviet Split
Ideological dilemma
Mingjiang Li

79 Law and Policy for China’s
Market Socialism
Edited by John Garrick

80 Looking for Work in
Post-Socialist China
Governance, active job seekers and
the new Chinese labor market
Feng Xu

81 China-Taiwan Relations in a
Global Context
Taiwan’s foreign policy and relations
Edited by C. X. George Wei

82 Mapping Media in China
Region, province, locality
Edited byWanning Sun and Jenny Chio

83 The Chinese Transformation of
Corporate Culture
Colin S.C. Hawes

84 China, the West and the Myth of
New Public Management
Neoliberalism and its discontents
Paolo Urio

85 Social Capital and Institutional
Constraints
A comparative analysis of China,
Taiwan and the US
Joonmo Son

86 Southern China
Industry, development and
industrial policy
Marco R. Di Tommaso, Lauretta
Rubini and Elisa Barbieri

87 The Lahu Minority in
Southwest China
A response to ethnic
marginalization on the frontier
Jianxiong Ma



88 State-Market Interactions in
China’s Reform Era
Local state competition and global
market building in the tobacco
industry
Junmin Wang

89 The Reception and Rendition of
Freud in China
China’s Freudian slip
Edited by Tao Jiang and
Philip J. Ivanhoe

90 Sinologism
An alternative to Orientalism and
Postcolonialism
Ming Dong Gu

91 The Middle Class in
Neoliberal China
Governing risk, life-building, and
themed spaces
Hai Ren

92 The Chinese Corporatist State
Adaption, survival
and resistance
Edited by Jennifer Y.J. Hsu and
Reza Hasmath

93 Law and Fair Work in China
Sean Cooney, Sarah Biddulph and
Ying Zhu

94 Guangdong and Chinese
Diaspora
The changing landscape of
qiaoxiang
Yow Cheun Hoe

95 The Shanghai Alleyway House
A vanishing urban
vernacular
Gregory Bracken

96 Chinese Globalization
A profile of people-based global
connections in China
Jiaming Sun and Scott Lancaster

97 Disruptive Innovation in Chinese
and Indian Businesses
The strategic implications for local
entrepreneurs and global
incumbents
Peter Ping Li

98 Corporate Governance and
Banking in China
Michael Tan

99 Gender, Modernity and Male
Migrant Workers in China
Becoming a ‘modern’ man
Xiaodong Lin

100 Emissions, Pollutants and Envir-
onmental Policy in China
Designing a national emissions
trading system
Bo Miao

101 Sustainable Development in China
Edited by Curtis Andressen,
Mubarak A.R. and Xiaoyi Wang

102 Islam and China’s Hong Kong
Ethnic identity, Muslim networks
and the new Silk Road
Wai-Yip Ho

103 International Regimes in China
Domestic implementation of the
international fisheries agreements
Gianluca Ferraro

104 Rural Migrants in Urban China
Enclaves and transient urbanism
Fulong Wu, Fangzhu Zhang and
Chris Webster



105 State-Led Privatization in China
The politics of economic reform
Jin Zeng

106 China’s Supreme Court
Ronald C. Keith, Zhiqiu Lin and
Shumei Hou

107 Queer Sinophone Cultures
Howard Chiang and Ari Larissa
Heinrich

108 New Confucianism in
Twenty-First Century China
The construction of a discourse
Jesús Solé-Farràs

109 Christian Values in
Communist China
Gerda Wielander



China’s Supreme Court

Ronald C. Keith, Zhiqiu Lin,
and Shumei Hou



First published 2014
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business

© 2014 Ronald C. Keith, Zhiqiu Lin, and Shumei Hou

The right of Ronald C. Keith, Zhiqiu Lin and Shumei Hou to be identified
as author of this work has been asserted by them in accordance with the
Copyright, Designs and Patent Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or
utilized in any form or by any electronic, mechanical, or other means, now
known or hereafter invented, including photocopying and recording, or in
any information storage or retrieval system, without permission in writing
from the publishers.

Trademark notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for identification and explanation
without intent to infringe.

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Library of Congress Cataloging in Publication Data
Keith, Ronald C.
China's Supreme Court / Ronald C. Keith, Zhiqiu Lin and Shumei Hou.
pages cm – (Routledge Contemporary China series)

Includes bibliographical references and index.
1. China. Zui gao ren min fa yuan. 2. Courts of last resort–China. I. Lin,
Zhiqiu, 1959- II. Hou, Shumei. III. Title.

KNQ1587.K45 2014
347.51'035–dc23

2013015755

ISBN: 978-0-415-58221-6 (hbk)
ISBN: 978-1-315-88393-9 (ebk)

Typeset in Times New Roman
by Taylor & Francis Books



To Nerissa and Allisha



This page intentionally left blank



Contents

Acknowledgements xiv
List of abbreviations xv
Preface xvi

1 The Supreme People’s Court in China’s struggle for the
“rule of law” 1

2 The Supreme People’s Court’s pragmatic formatting of
“justice and efficiency” 58

3 The Supreme People’s Court and the local courts 94

4 The Supreme People’s Court and recent death penalty reforms 126

5 The Supreme People’s Court, judicial review and transparency 155

6 The Supreme People’s Court between power and principle 179

Select Glossary of Chinese Terms Concerning Law and Politics at the
Supreme People’s Court 204

References 213
Index 222



Acknowledgements

The authors gratefully acknowledge the Social Sciences and Humanities
Research Council of Canada for long-term research funding that made this
book possible. Of particular importance was the funding for extensive travel
in China to participate in informal discussions with knowledgeable senior
Chinese personnel and jurists. For reasons of confidentiality their names are
not cited in the endnotes except for indicating any particular publications that
they have, themselves, already placed in the public domain.

No matter how much we agree, or disagree one always benefits from the
insights of colleagues. Through the last several years the authors have had
discussions with colleagues about related issues in Chinese law and legal
reform and we are thankful for the helpful and informed opinions provided
by colleagues such as Leong Liew, Colin Mackerras, Randall Peerenboom,
Pitman Potter, Sue Trevaskes, Haig Patapan, and David Schak. Also some
parts of the books were prepared with the help of the research assistance of
Dr. Liu Xi’an.

With appropriate permission a significant part of a journal article was used
as the basis for Chapter Two. The authors would like to thank China Infor-
mation and Sage Publications for the use of this article, Ronald C. Keith and
Zhiqiu Lin, “Judicial Interpretation of China’s Supreme People’s Court as
‘secondary law’ with special reference to criminal law”, China Information,
vol. 23, no. 2, 2009, pp. 223–56. Finally we once again wish to express our
heartfelt thanks to a wonderful editor at Routledge, Peter Sowden.



Abbreviations

APL Administrative Procedural Law
CCP Chinese Communist Party
CCPCC Central Committee of the Chinese Communist Party
CLP Civil Law of Procedure
CPL Criminal Procedural Law
NPC National People’s Congress
NPCSC National People’s Congress Standing Committee
OGI Regulations of Open Government Information
PRC People’s Republic of China
SPC Supreme People’s Court
SPP Supreme People’s Procuratorate



Preface

There is a curious, but telling juxtaposition on the wall in the marbled grand
foyer of China’s Supreme People’s Court (SPC) building in Beijing. A large
bronzed depiction of a one-horned, winged animal is positioned above a red
highlighted signboard that calls upon Party members at Court to pay attention
to the law and the mass line. This juxtaposition of the ancient and the revo-
lutionary reveals a dilemma at the heart of China’s State Constitution. The
latter includes a 1999 amendment supporting the “rule of law” and the stric-
ture that no one is above the law; however, Article 27 requires that all state
organs and functionaries, including those in the SPC, must apply the mass
line: “All persons working in organs of state must rely on the support of the
people, keep in close touch with them, heed their opinions and suggestions,
accept their supervision, and do their best to serve them.”

As for what is likely a one-horned goat, according to one account, in the
Shang Dynasty (ca. 1600–1050 B.C.), Justice Minister Gao, was sometimes
unable to decide how to apply China’s first laws to determine a person’s guilt,
or innocence. When in doubt he relied on the unerring intuition of a fabulous
goat that butted only those who were guilty. As suggested in the popular
Confucian adage 君子不器, or “the superior man is not an instrument” a
magistrate is not merely a tool of measurement who impersonally applies
yardsticks to a case; the magistrate must draw on an inner sense of high
moral intuition.

How would a modern leader of the Chinese Communist Party respond to
such a tradition? Just below the goat standing against the wall there were
bolded instructions in Chinese characters that typify the Party’s modern
mass-line style of communication. The signboard highlighted five ways in
which Party members must show leadership at the Court:

带头学习提高

带头争创佳绩

带头服务群众

带头遵纪守法

带头弘杨正气

带头服务群众



Passing Party members were reminded that they must play a leading role in
raising their studies to a higher level—this accords with Mao’s famous
instruction, “study, study, and study some more” (学习,学习,再 学习) – that
they must struggle to create high standards, that they must—as Mao had also
expounded—take the lead in serving the masses, that they must respect the
law and discipline – Party discipline now calls for “acting according to law”
and that they must take the lead forward in doing what is right.

What was such a signboard doing in the middle of the SPC’s foyer? After
so many years of reform had the mass line not disappeared long ago with
Mao? This perplexing mute juxtaposition on the Court’s wall reflects an endur-
ing unresolved contradiction that informs the ongoing struggle to develop the
“rule of law” in China. The original 1980s jurist debates on what are the defin-
ing characteristics of the “rule of law” considered the relation between the
“rule of law” 法治 and the “rule of man” 人治. 1990s political and legal
debates focused on the relation between the “rule of law” and the “rule of
virtue” 德治. Reformers had associated the rule of man with Mao’s person-
ality cult while others suggested that the rule of law would not work in China
unless it was applied by persons of tremendous virtue. In 1999, Party Secre-
tary General Jiang Zemin vetted a constitutional amendment based on his
formulation, “running the country according to law and establishing a socia-
list rule of law country” 依法治国建设社会主义法治国. But Jiang did have a
caveat! He concluded that “to govern the country with high morals and per-
sistently strengthen social moral construction” was as important as “ruling
the country according to law.”
Even former SPC President Xiao Yang, who had labored so hard to consolidate

new reference to the “rule of law” in China, told US Supreme Court Justices
Kennedy, Scalia Ginsburg, and O’Connor that while indeed Chinese reform had
made great progress, they should be under no illusion. The rule of law in China
has to respond to the requirements of China’s “customary society”礼俗社会.

In such a society, the feelings that inspire human relationships cannot be
wholly sacrificed to impersonal regulation. In China, the goddess of justice
holds a pair of scales, but is not blindfolded as is her Western counterpart.
Under Jiang Zemin, the “rule of virtue” and “rule of law” were placed in a
synthesis. The law must be applied by persons of high moral integrity who are
recognized as such by the Party.

There is, however, the outstanding issue that is captured in the frieze above
the entrance to the US Supreme Court which says: “EQUAL JUSTICE
UNDER LAW.” In the context of Chinese “custom” and “feeling” there is
the potential for human feelings to foster unqualified guanxi 关系 to under-
mine “equality before the law.” The latter principle, however, is endorsed by
China’s State Constitution, as it not only promises fairness for everyone who
comes before the law, but it serves as insurance against the political favoritism
and privilege that threatens the justice underlying the law.

This book examines the dilemmas and achievements of the SPC particu-
larly in light of the tension between law and politics in China’s post-1949
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history. The key question is: Is this tension the same in a modernizing, as
distinct from a revolutionary, setting? Analysis begins in 1949 and asks whe-
ther the relation between law and politics changes at critical political points such as
in 1954, 1958, 1966–76, 1978, 1981, 1989, 2007, and 2013.

With the advent of reform after December 1978 the Party told its members
to drop “policy is the soul of law” and to respect “judicial independence” and to
desist from past arbitrary intervention in court sentencing. Party members
were to “act according to law” and to lead by example. They were to encourage
the masses’ understanding of the law and its purposes. The CCP moved from
the “Party taking the place of law” 以党代法 to “playing the leading role
according to law” 以法治政.

In today’s China, the Party asserts its commitment to trial independence,
but the courts must be sensitive to the needs of the people. China’s “supreme
court” is in this way to serve as a “people’s supreme court.” “Judicial
democracy” even requires that the masses supervise the Court. The question
as to just how “supreme” is the People’s Supreme Court remains open-ended.
Until recently, the banner of the “three supremes” 三个至上 (supremacy of
constitution and laws, supremacy of the Party’s cause and supremacy of the
people’s rights and interests) was bolded on the Court’s website.

The difficulties in following too closely the masses’ feelings are obvious. As
discussed in Chapter Four the SPC has taken on special responsibility to
foster more exacting standards in the confirmation of the death penalty, but
the Court has demonstrated in specific cases that it will assuage outraged
popular opinion demanding the immediate imposition of the death penalty.

The on-time provision of justice has become an important element of the
political legitimacy of the one-Party State especially in light of new political
focus on social justice and on the extreme burden of systemic corruption that has
reached into the highest levels of the SPC, itself, as in the Huang Songyou case
and in the recent systemic and axiological complications of the Bo Xilai affair.

The present study is perhaps the last in a series of the authors’ books about
the fascinating transition to a modern legal system in China. The first,
China’s Struggle for the Rule of Law, (1994) aspired to detailing and analyz-
ing the new lines of pre-internet debate over the introduction into China of
the foreign notion of the “rule of law”. Second, Law and Justice in China’s
New Marketplace, (2001) extended this record to look at the law’s adaptation
to new market and property relations. The 1990s saw the emergence of the
“plurality of subjects before the law” 利益主体多元化, and the conscious
creation in China of a new “pluralized jurisprudence” 多元化的法理学 facil-
itating a fair understanding of new property and societal relations in China’s
extraordinary transition to market.

Third, New Crime in China: Public Order and Human Rights (2006) took
up the issue as to how law is created, or stipulated, and how it is prioritized
and rationalized in the context of an axiological challenge that calls for a
rational balancing of the need for public order and the need for rights pro-
tection in a fast-changing society. The current book builds on this earlier
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research, but tries to make amends for the previous lack of institutional focus
on political discourse, legislation, and jurisprudence and attempts to place China’s
transition to a modern legal system more systematically within the substantive
political context of the SPC and the building of China’s judicial institutions.

Where once the Court was mandated to support the state’s assault on
counterrevolution, it now must ensure the protection of rights and interests in
a fast-changing social environment that is far more institutionally and legally
complex than in the past. China’s SPC has lacked a related institutional bio-
graphy. Yet the SPC is extraordinary in that it is not only a judicial, but also
an administrative, institution that has key responsibilities in the reform context of
politics and law. Analysis must not only keep track of what are “Chinese
characteristics,” but it has also to consider the different types of Western influence
with respect to the Anglo-American and Continental legal traditions.

The continuing subscription to the underlying principles and organizational
requirements of what is herein called the “1954 system” has provided a clear
institutional basis for the constitutional protection of rights and interests, but
the SPC has a mandate to “serve the people” in the new contexts of moder-
nization and globalization, and it has created new formats relating to judicial
interpretation, case guidance, and supervision to ensure against the distorted
application of the law in China’s many jurisdictions. Furthermore the SPC
has rarely been factored into Western analysis of China’s centre–region relations,
yet it is an important national institution that must deal with the changes in
centre–region relations as they impact on the rational and consistent application
of law in the pursuit of justice at all levels of state administration.

The Court’s “service to the people” has required systemic flexibility within
the confines of the “1954 system”, and the Party instruction below the fabulous
goat to serve the people and respect the law may not be moot. The Party has
refused to endorse American “judicial independence”, but recent events sug-
gest a renewed attempt to control, for political authority, and privilege
through checking and balancing based on the “principle of separation of
responsibilities, mutual restriction and mutual coordination.” Moreover, the
new reform prospect for transparency and enhanced legal understanding in
court judgements has emerged because of, rather than in spite of, Party poli-
tical demands for fair and efficient justice that resists corruption and supports
the needs of the masses. At critical points the Party’s political leadership has
resisted constitutional amendment creating a formal SPC right of interpreting
NPC legislation, but the Court has been given the responsibility to “serve the
people” and to protect their “rights and interests” as they cope with changing
property and market relationships.

The SPC has been through a fascinating learning curve. The SPC has stu-
died the dilemmas associated with the creation of a “rule of law” with “Chi-
nese characteristics” in the contexts of both revolution and modernization.
Chinese characteristics may receive greater or lesser emphasis over time, but
there is a relevant adage in the West to the effect that” law is local.” China’s
advanced culture and fast developing society and economy argues for the
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rational adaptation of law and legal reform effectively and justly to respond
to local conditions and society. The “rule of law” is at bottom a foreign con-
cept in China; however, with the exception of the past several years of touting
the “three supremes” the domestic relation between politics and law has often
allowed for the studied consideration of the best of international legal practice
as the SPC adapts creatively in its service to the people of China.

xx Preface



1 The Supreme People’s Court in China’s
struggle for the “rule of law”

China’s supreme court is a court like no other. First of all it is a “Supreme
People’s Court” that is required to deliver “people’s justice” 人民司法, and
this has had profound implications for the range and substance of its activ-
ities. Second, China’s Supreme People’s Court (SPC) has had to deal with an
extraordinarily close, almost palpable relation between law and politics as
China has moved through stages of revolutionary transformation into the
present era of market reform and accelerated economic growth. The SPC
served Mao’s transition to socialism, yet since 1978 it has served a very dif-
ferent cause in the construction of China’s “rule-of-law economy.” As a
growing national institution, the SPC has the key responsibility to ensure the
proper operational settings for the rule of law’s application in the search for
justice during a time of deep and unsettling societal and axiological change.

The SPC regularly faces what Marx would have called a “crying motley of
contradictions.” The SPC has, for the most part, abstained from what has
been increasingly viewed as the “judicialization” of politics in Asia,1 but the Court’s
story is, nonetheless, fascinating for the Court has directly participated in the
transition from building a revolutionary society to the building of a “socialist
market.” In Mao’s time, it acted against “counterrevolution.” During more
than three decades of economic reform it has helped protect “rights and
interests” responding to the calls of the Chinese Communist Party (CCP) as
China’s “governing Party” 执政党 to support social and political stability.
Arguably, the Court, in its cycles of “judicial activism”, has performed an
indispensable service in its “creative function of rule-making.”2

The difficulty in establishing any kind of “rule of law” in China is sug-
gested in the conflicted history of nascent Chinese “constitutionalism” 宪政.
The SPC was created under the revolutionary Party leadership of Mao
Zedong. Law served an angry class politics that regarded “equality before the
law” as a lawyer’s subterfuge that gratuitously stood in the way of the revo-
lutionary masses quest for justice. The people’s courts facilitated a mass
struggle against class enemies.

Public trials orchestrated political consolidation. In the heat of class strug-
gle, the people’s courts ignored due process. Often Party policy statements
substituted for law, and legal process reflected opportunistic applications of



analogy. In the absence of law, the SPC issued “judicial interpretations” 司法

解释 that were explicitly rationalized in Party policy. National political con-
solidation and judicial activity were premised in a formal subscription to the
jurisprudential principle of “flexibility” 灵活性 which sanctioned extravagant
analogy in law and the substitution of policy for law.

After Mao’s death, the predictability and rationality of law was asserted
against the irrational volatility of the “rule of man” 人治 and the “spirit of
the leader” 领导精神. The second-generation Party leader, Deng Xiaoping,
masterminded the law’s incorporation into a deliberate strategy for post-Cultural
Revolution institutionalization. Deng entwined “democratization” and “lega-
lization” specifically to resist the extremes of personality cult politics and to
facilitate the development of a new modern national economy that was to rest
on a healthy institutional base.

The post-1978 trend of legal reform stressed the “neutrality,” “independence,”
and “professionalism” of the courts. This trend formally culminated in the
1999 amendment to Article Five of the State Constitution that proclaimed:
“The People’s Republic of China governs the country according to law and makes
it a socialist country ruled by law 中华人民共和国实行依法治国建设社会主

义法治.3 This amendment reinforced the extant principle in Article Five
which affirmed: “No individual or organization is privileged to be beyond the
Constitution or law 任何组织或者个人都不得有超越宪法和法律的特权.”

During the post-1978 reform years the relation between law and politics
persisted but has been subject to cyclical reinterpretation. As well there have been
varying degrees of explicit “sinification” of China’s legal system. As the former
SPC President, Xiao Yang, put it to his peers at the US Supreme Court, the
“rule of law” in China is bound to operate differently within China’s “cus-
tomary society.” Over the years of reform, Chinese political and legal dis-
course has distinguished between the “rule of law” 法治 and the “legal
system” 法制 and debated the correlations of the “rule of law” with both the
“rule of man” 人治 and the “rule of virtue” 德治.4

Since the mid-1980s discourse in China regarding the role and activity of
the court system has deliberately inquired as to how to create the “rule of law”
within China’s particular context. If the “rule of law” is at bottom an impartial
mechanism for ensuring equality before the law versus the exercise of arbi-
trary state power and privilege, how can the SPC support the development of a
genuine “rule of law” in China while at the same time supporting Party emphases
on meeting the needs of the people under “socialism with Chinese character-
istics”. How does a “People’s Supreme Court” support the rule of law in China?

The political and constitutional foundations of the SPC

The modern history of the SPC’s institutional life, philosophy, and operation
reflects the changing relation between politics and law as expressed in the
development of specifically Chinese “constitutionalism” 宪政. The latter has
clearly placed the legal system within state administration; and at the same
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time it has disavowed the superiority of Western “judicial independence” and
the “separation of powers.”

The immediate relevance of politics to law has been spelled out over time in
constitutional provision and amendment as well as in the adjustment of rela-
ted Party documentation and SPC court policy, planning, and practice so as
to “keep up with the changing times.” How are we to analyze the contra-
dictions at the heart of the system of “people’s courts” in China? Shao-Chuan
Leng and Hungdah Chiu, for example, in their 1985 classic, Criminal Justice
in Post-Mao China looked back on CCP political experience prior to victory
in 1949 to discern in post-1949 China “the emergence of the two models of
law, jural and societal.”

On the one hand, there were a number of basic laws enacted, and a reg-
ular judiciary system consisting of courts, procuracy, and people’s asses-
sors instituted along with elaborated judicial procedures providing for
public trial, appeal, right of defense, etc. On the other hand, special
encouragement was given to the development of mass line devices in
judicial work, the use of mediation for handling civil cases, the employ-
ment of extrajudicial organs and procedures in imposing sanctions and
settling disputes. At times, “people’s justice” was dispensed through the
regular process of the judiciary. At others, it was done through summary
proceedings of revolutionary tribunals and public security organs. The
alteration of procedures was determined … more often by the relative
intensity of the revolutionary struggle in a given time.5

At the founding of New China, Article Two of the 1949 Organic Law of the
People’s Government of China endorsed the Chinese Communist Party’s
(CCP) principle of “democratic centralism.”6 Article 26 acknowledged the
SPC as the “highest judicial body in the country.” The SPC was charged with
the “direction and supervision of the work of judicial bodies at all levels
throughout the country.”7

However, the CCP’s leaders were not shy about their political intentions.
What little law there was became the “state’s tool.” In the heady days of
national political consolidation, law was coopted in the tumultuous sequence
of 1950s mass campaigns to wage struggle against class enemies. The indict-
ment and sentencing of the class enemy was designed to create education and
propaganda supporting the new regime, hence the following statement by a
basic-level judge makes an unconvincing reference to evidence, while whipping
up the masses’ sense of injustice against three landlords:

… we are going to pass judgment on three criminal landlords from Hui-
lung hsiang. … We’ve caught these rogues. … They couldn’t escape if
they had wings on them, so you don’t need to be afraid of them anymore.
Now is the time for everyone to pour out the grievance he has kept in his
heart for years – murder, swindle, rape, ill-treatment, everything. The
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final verdict of this tribunal will be based on your evidence and your
opinions.8

In the early 1950s there was much “pouring out” of grievances in the theatre
of class struggle. Court proceedings were deliberately sensationalized to fur-
ther mass education and political consolidation. Lawyers were not welcome.
Cross-examination was unnecessary. The tribunals were designed to create
political consciousness through Party-led catharsis as the enemy was brought
to book before the masses on judgment day.

The law served again as the state’s “tool” during the Anti-Rightist Campaign
in 1957–58. Those who fanned the flames of class struggle warned against
vacillating elements who would only use the finer points of law to delay or
frustrate the mass action against the “rightists” in the intellectual community.
Such apprehended legal subterfuge was in essence “using law to oppose the
Party”以法抗党.9 “Tool theory”工具论 required the development of the legal
system to support class struggle and this deliberately challenged the Western
principle of the “supremacy of law.”10 The relation between law and politics
in the 1950s was explicit, brutal, and unapologetic.

In his 28 October 1951 report to the Third Session of the Chinese People’s
Political Consultative Conference, the SPC’s first Court President, Shen Junru –
a united front “progressive” and the only non-Party member ever to serve as
Court President—warned that the judges throughout the court system must
fall in line with Party instruction to eschew “boundless magnamity” 宽大无边

towards class enemies and counterrevolutionaries. He reminded China’s
judges that the people’s judicial organs are self-consciously a part of the
people’s dictatorship which does not recognize the capitalist notion of
“judicial independence,” 司法独立. As the new regime politically con-
solidated itself, the courts were to facilitate the “centre’s unified cen-
tralization” (中央的集中统一).11

Moreover, prior to the approval of a new permanent constitution in 1954,
Party Committees habitually interfered in trial proceedings. This interference
persisted even after the promulgation of the 1954 constitution and was for-
mally justified in the introduction of “unified Party leadership” 党的一元化领

导 in 1959. It was not until 20 years later that the CCP Central Committee
formally annulled the Party committee approval of trial cases in favor of
“judicial independence” as “trial independence” 审判独立.12

Placing the SPC in the 1954 constitutional system

Arguably, the 20 September 1954 State Constitution was an important step
towards Chinese constitutionalism particularly as it featured new reference to
the “independent” exercise of judicial authority. Professor and Judge Zhang
Wenxian, for example, notes that the new constitution heralded a change in
“the mode of the Party leadership over the judiciary.” The CCP moved from
“Party taking the place of law” 以党代法 to “playing the leading role
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