


Globalising Intellectual
Property Rights

The World Trade Organisation has responsibility for intellectual property
rights – including patents, copyrights and trademarks – on a global scale
under the auspices of the TRIPs Agreement (Trade-Related Aspects of
Intellectual Property Rights). This Agreement has profound implications for
the commercial interests of global corporate actors and for access to
technology in developing countries.

In Globalising Intellectual Property Rights, Matthews looks at various
aspects of the TRIPs Agreement – agenda-setting, legal interpretation,
implementation, enforcement and revision – from the viewpoint of both global
business interests and developing countries. It is argued that the Agreement
was largely the result of an initiative by multinational companies who sought
to protect their own intellectual property rights through international law
and, furthermore, that it is these multinational companies who are now its
main guardians. The book concludes that the history of the TRIPs Agreement
and the role of business is a clear example of governance by non-state actors
on a global scale.

This book will be of interest to students and researchers in the fields of
international relations, intellectual property law, international economic law
and development studies.

Duncan Matthews is a lecturer in the School of Law at the University of
Warwick. He has written widely on intellectual property rights, environmental
policy and the single European market.
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Series editor’s preface

The Centre for the Study of Globalisation and Regionalisation (CSGR)
(www.csgr.org), founded in October 1997, is funded by the Economic and Social
Research Council (ESRC) of the United Kingdom. It has rapidly become an
international site for the study of key issues in the theory and practice of
globalisation and regionalisation. The Centre’s agenda is avowedly
interdisciplinary: research staff are drawn from international relations,
political science, economics, law and sociology. Committed to scholarly
excellence, the Centre also strives to be problem-solving in methodological
orientation.

Three broad categories of activity inform and underwrite the research
programme of the Centre: (a) What is globalisation? (b) Can we measure its
impacts, and if so, how? and (c) What are its policy implications?
Understandings of globalisation are seen to be multidimensional – political,
economic, cultural and ideological – so CSGR sees globalisation in at least
two broad ways. First, as the emergence of a set of sequences and processes
that are increasingly unhindered by territorial or jurisdictional barriers, and
which enhance the spread of transborder practices in economic, political,
cultural and social domains. Second, as a discourse of political and economic
knowledge offering one view of how to make the postmodern world
manageable. For many, globalisation as ‘knowledge’ (both accepted and
contested) constitutes a new reality. Centre research asks what kinds of
constraints globalisation poses for independent policy initiative on the part
of national policy-makers, and under what conditions these constraints are
enhanced or mitigated.

Within these broad contexts, empirical work at CSGR focuses on:

1 particular regional projects in Europe, North America and the Asia–
Pacific;

2 the enhancement of international institutions, rules and policy
competence on questions of trade competition and international finance
and investment; and

3 normative questions about governance, sovereignty, democratisation and
policy-making under the constraints of globalisation.

http://www.csgr.org
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Indeed, Centre research is sensitive to the wider normative nature of these
questions, especially when considering the counter-tendencies towards, or
sites of resistance to, globalisation at  international, regional and local levels
that give rise to different understandings of the importance of space and
territoriality. Routledge/Warwick Studies in Globalisation provides an avenue for
the publication of scholarly research monographs, policy-oriented studies and
collections of original themed essays in the area of the research  agenda of
CSGR.

Duncan Matthews’ book, the tenth in the series, looks at one of the major
international institutions central to contemporary globalisation studies – the
World Trade Organisation. Specifically, it explores the reasons behind
intellectual property rights becoming a key issue for international trade, and
examines how a consensus in favour of global action was achieved. It explains
that, although the signatories to the TRIPs Agreement were WTO Member
countries, non-state actors in the form of multinational companies played a
crucial role in securing the inclusion of intellectual property rights within
the WTO framework. However, Matthews goes on to demonstrate the
potential for the TRIPs Agreement to have an adverse impact on developing
countries, and the manner in which this is now becoming more widely
understood, particularly in relation to access to affordable medicines.

This book examines a range of reasons that explain why the TRIPs
Agreement consensus is under increasing pressure, including developing
country opposition; strains in the relationship between the United States
and Europe; a fragmentation of the corporate alliances that encouraged
adoption of the TRIPs Agreement in the first place; and the role of new actors
whose views were peripheral to the original negotiations, such as non-
governmental organisations and institutions including the World Health
Organization. The book concludes that pressure on the TRIPs Agreement
consensus is likely to have profound implications for renegotiation of the
WTO’s intellectual property provisions during the Doha Development Round
of multilateral trade negotiations.  This book is timely in the extreme.

Richard Higgott
Warwick

February 2002
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Introduction

This book concerns the globalisation of intellectual property rights through
the World Trade Organisation (WTO) Agreement on Trade-Related Aspects
of Intellectual Property Rights (commonly referred to as the TRIPs
Agreement). It is an account of the role played by global corporate actors
(also known as multinational companies) in securing trade regulation capable
of protecting global commercial interests to an extent not previously witnessed
in relation to international protection of intellectual property rights. The
book explains how a consensus in favour of global action was achieved across
a range of industry sectors, how a coherent strategy of industry alliances
linked to government action then emerged, most visibly in the United States
but also in Europe and Japan, and how a willingness to engage in forum
shifting from bilateral to multilateral action, coupled with a negotiating
advantage over developing countries in terms of intellectual property
expertise, led to a successful outcome to the Uruguay Round of GATT
(General Agreement on Tariffs and Trade) negotiations as far as global
business interests were concerned.

In the light of the Uruguay Round negotiations that secured a TRIPs
Agreement, the book argues that global corporate actors have also played an
important role in ensuring the effective implementation of the Agreement
in each WTO Member country through surveillance carried out by their local
branches and agents. But as the adverse effects of the TRIPs Agreement
begin to be felt in developing countries, opposition to the Agreement has
become more vocal. Again, it is global corporate actors that have sought to
counter opposition to intellectual property protection by using a mix of
strategies, ranging from assistance and educational programmes to economic
coercion and recourse to legal proceedings under both the civil and the
criminal provisions of developing countries’ national law.

The book argues, however, that at a time when the impact of the TRIPs
Agreement is becoming more widely understood in the developing world,
the concentration of global business interests that achieved so much in
securing the Agreement during the Uruguay Round negotiations is now under
pressure that may result in its fragmentation. The reasons for fragmentation
of the global consensus among corporate actors are examined in detail. First,
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the book identifies institutions in the United States and Europe as playing a
significant role as gatekeepers that must balance the intellectual property
concerns of business against wider priorities in international diplomacy. On
several occasions, the result is that corporate complaints identifying
inadequate intellectual property protection in developing countries have not
been taken up by their home governments because of more pressing concerns
relating to national security, political stability and economic development.
Second, the book suggests that the consensus between the United States and
Europe has started to erode as a result of disputes relating to the continued
use of bilateral trade sanctions by the United States and as a result of an
ongoing disagreement about the most appropriate mechanism to be used for
ascertaining the priority date for patent applications (first-to-invent or the
first-to-file). Third, there has been a fragmentation of the cross-sector industry
consensus that enabled business support for the TRIPs Agreement to appear
so unequivocal in the first place. Fourth, new actors whose views were
peripheral to the Uruguay Round negotiations have now entered the debate
on global intellectual property protection more wholeheartedly in the wake
of a wider understanding of the impact of the TRIPs Agreement. These new
actors include industry groups, such as generic drug manufacturers, that did
not participate in the original negotiations; civil society groups, including
non-governmental organisations (NGOs), farmers’ groups and representatives
of indigenous peoples that are raising awareness of the potential for adverse
effects arising from the Agreement in terms of poverty and biodiversity; global
institutions, such as the United Nations Conference on Trade and
Development (UNCTAD) and the World Health Organization (WHO), that
have to some extent shared the concerns of civil society groups; and developing
countries themselves who, through information deficiencies and lack of
resources during the Uruguay Round negotiations, did not fully envisage the
far-reaching effect of the TRIPs Agreement and are now seeking
renegotiation. Finally there are indications that, in interpreting the scope
and meaning of the Agreement, WTO Dispute Settlement Panels themselves
might be prepared to support a narrower interpretation of the TRIPs
Agreement enforcement than global corporate actors envisaged, this narrower
interpretation being restricted to flagrant violations as opposed, for example,
to more general complaints that the ‘legitimate expectations’ of global
corporate actors are not being met by the particular form of national
implementing measure introduced to meet the requirements of the TRIPs
Agreement.

It is against this background that the book sets the scene for any
renegotiation of the TRIPs Agreement, particularly during the forthcoming
Doha Development Round of trade negotiations between WTO Members,
identifying the likely negotiating platforms of key players and the range of
issues likely to be at the forefront of future deliberations on international
intellectual property protection. The book examines the prospects for issues
unresolved at the end of the Uruguay Round by virtue of being included but
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left open for review or omitted from the TRIPs Agreement altogether, assesses
the likelihood of new issues being added (particularly in relation to
biodiversity, indigenous knowledge and electronic commerce) and suggests
that maintenance of the current text, with no substantive revision of the
TRIPs Agreement, is the most likely outcome, but with amendments
favourable to developing countries also a possibility.

At the outset it must be acknowledged that a great deal has already been
written about the TRIPs Agreement and much of that excellent work is
referenced in the text of this book. Chapters 1 and 2 trace the origins and
negotiating history of the TRIPs Agreement. Earlier accounts of these events
have tended to focus, on the one hand, on an analysis of official documents
released at the end of the GATT Uruguay Round negotiations establishing
the WTO and, on the other, on accounts of how and why business interests in
the United States came to be mobilised so as to lobby for intellectual property
protection on a global scale once the economic implications of widespread
international piracy and counterfeiting became apparent from the early 1980s
onwards. But in researching this book my initial concern was that these
accounts, many of which provide entirely accurate versions of events in so far
as they go, did not offer a complete picture of the events leading up to the
TRIPs Agreement. By focusing on the undoubtedly significant role played by
different US actors (individuals, corporations and business groups) in
initiating and negotiating a new international agreement on the protection
of intellectual property rights, American scholars have done a great deal to
relate their side of the story. What has been underplayed in these accounts is
a global perspective to counterbalance the US viewpoint – a recognition that
there were also individuals, corporations and business groups outside the
United States that played a significant role in laying the foundations for a
new, global, regime for intellectual property protection in the twenty-first
century. Far from being a victory for the United States (and US business
interests in particular) as some authors have tended to argue, Chapters 1
and 2 suggest that once the whole picture of international corporate
networking is revealed through an account of the relationships built between
key European, US and Japanese actors in initiating and negotiating the TRIPs
Agreement, we are presented with a classic example not of US corporate
hegemony, but of global business identifying global obstacles to obtaining a
secure international trading environment for their goods and services. With
entire business sectors collaborating on a global scale and responding to the
imperative of intellectual property protection in a coordinated way through
lobbying and business group activity, corporate actors paved the way for the
inclusion of intellectual property rights in the Uruguay Round trade
negotiations and, ultimately, the adoption of new global regulation in the
form of the TRIPs Agreement as part of the package of measures now
administered by the WTO.

What this book implies is that only once the raison d’être of the TRIPs
Agreement has been fully acknowledged by recognising the significance of
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the consensus achieved among global corporate actors and business groups,
and only once the origins and negotiating history of the Agreement have
been understood in this way, can an interpretation of the main provisions of
the TRIPs Agreement then be undertaken. This interpretation is undertaken
in Chapter 3 with a provision-by-provision analysis of the text of the TRIPs
Agreement elucidating its key components and indicating those measures
which proved controversial during the Uruguay Round negotiations, often
precisely because they ran counter to business practice and commercial
expectation among global corporate actors or, conversely, because they
amounted to representations of business priorities that were often opposed
by developing country delegations to the GATT negotiations.

Once the final version of the TRIPs Agreement had been adopted at the
end of the Uruguay Round, the significance of global actors and interests in
securing the TRIPs Agreement did not stop. Chapter 4 describes how,
following adoption of the TRIPs Agreement, scholarly attention has tended
to shift to an assessment of whether the Agreement is now being effectively
enforced, as a prerequisite for the intended outcomes of international legal
obligations being achieved in practice. In this respect, there has been an
expectation that the Members of the WTO, namely those countries (not
businesses) that are signatories to the Uruguay Round agreements, will bring
complaints about implementation of the TRIPs Agreement in the territories
of other WTO Members before the WTO body responsible for scrutiny and
transparency, the TRIPs Council, or through the formal Dispute Settlement
Procedure of the WTO. But, although this shift in scholarly focus is laudable
at the level of black letter law, in practice the corporate actors and business
groups that provided the original stimulus for the TRIPs Agreement have
themselves no right to be heard before the WTO. Because businesses do not
have locus standi before the WTO, the continued significance of corporate
interests in ensuring appropriate application of international intellectual
property protection has tended to be overshadowed by the predominant focus
on WTO Member countries and the formal aspects of WTO procedures.
Chapter 4 seeks to redress this balance.

Following through the theme of highlighting the significant role played
by global corporate actors, the book explains that this relates not only to the
negotiation of the TRIPs Agreement, but also to the continuing efforts to
monitor its application in foreign markets. Chapter 4 suggests that, in many
instances, it is the very same companies and business groups that lobbied so
hard to initially encourage adoption of the TRIPs Agreement that are now
acting as the eyes and ears of developed country WTO Members in terms of
global monitoring of national implementing legislation and administrative
procedures on the ground. While government administrations in developed
countries (particularly the United States and the European Communities)1

rarely possess the resources to seek out instances of inadequate
implementation of the TRIPs Agreement in foreign jurisdictions in any
concerted way, it is frequently global corporate actors that bring the concerns
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of their local agents, branches and subsidiaries to the attention of the
appropriate government agencies via the Office of the United States Trade
Representative (USTR) and/or the European Commission. Corporate
pressure is then exerted on the appropriate public sector officials with a view
to resolving TRIPs implementation problems in foreign markets through
bilateral trade dialogue, through the TRIPs Council or, ultimately, through
the Dispute Settlement Procedure of the WTO. It is global business that lies
at the heart of these activities and continues to play a pivotal role in ensuring
the practical application of the TRIPs Agreement but, crucially, it is
governmental institutions such as the USTR and the European Commission
that act as ‘gatekeepers’ in deciding which complaints to take forward.

Chapter 4 also examines the significance of corporate involvement in a
number of the earliest complaints relating to the TRIPs Agreement that
have been brought by WTO Members before the Dispute Settlement
Procedure in particular. There is evidence, in this respect, of at least two
emerging trends that challenge the interests of global corporate actors: first,
a narrowing in the interpretation of what global corporate actors may
legitimately expect under the terms of the TRIPs Agreement is apparent in
the Appellate Report of the US–India Mailbox Panel; second, it is clear from
the EC–Canada Bolar/Stockpiling Panel and associated activity in Israel and
Cyprus that generic drug manufacturers are encouraging WTO Members to
operate at the boundaries of permissible acts under the provisions of the
TRIPs Agreement in order to achieve competitive advantage for their national
industries.

For developing countries, where in many instances adherence to
international standards of intellectual property protection had not been
present before the Agreement, the implications of WTO surveillance and
enforcement mechanisms relating to the TRIPs Agreement are likely to be
far-reaching. Opposition to the TRIPs Agreement is growing among civil
society groups and NGOs concerned with biodiversity, farmers’ rights to re-
use and plant seeds from their crops, and the rights of indigenous peoples to
prevent global corporate actors appropriating traditional knowledge. The
growth of opposition to the TRIPs Agreement among these groups raises the
prospect of fragmentation of the delicate balance of interests that made the
Agreement achievable at all during the Uruguay Round. Given the likely
impact of the TRIPs Agreement on developing countries and the possible
implications for future renegotiation of the Agreement, global corporate
actors have stressed the role of intellectual property protection in facilitating
economic development through technology transfer and inward investment.
Chapter 5 acknowledges that the potential benefits of the TRIPs Agreement
that have been predicted by global corporate actors in terms of attracting
higher levels of foreign direct investment and encouraging local
entrepreneurship as a result of improved standards of domestic intellectual
property law must be balanced against the likelihood of higher costs
(particularly for proprietary pharmaceutical products and educational
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materials) that higher standards of patent protection and copyright imply.
This raises the possibility that the adverse effects of the TRIPs Agreement
will outweigh the benefits for developing countries, a view shared by a
significant number of commentators, and the grounds for their pessimistic
predictions will receive further attention, not least because they are a likely
focus for opposition to the Agreement in any forthcoming renegotiation of
its provisions.

Chapter 6 concludes the book by assessing the future prospects for the
TRIPs Agreement in more detail. It suggests that it is only against the
background of understanding global corporate actors that full consideration
can be given to any future renegotiation of the TRIPs Agreement. Global
corporate actors will continue to play a pivotal role. Their interests are likely
to be at the forefront of developed country perspectives on future
requirements of international intellectual property protection. Multinational
companies and developed country governments are well advanced in their
proposals for further tightening of the text of the Agreement. But, the book
concludes, the concentration of interests that led to the inclusion of
intellectual property protection in the package of deals achieved at the end
of the Uruguay Round negotiations now shows signs of fragmentation. The
fragmentation of interests is attributed to a range of factors internal and
external to global corporate actors. Internal factors contributing to the
fragmentation of the global corporate consensus include the prospect that
wider diplomatic issues will take priority over the imperative of rigorous
international intellectual property protection among developed country
governments; differences of opinion between developed country governments
on the role of bilateral trade sanctions in the post-Uruguay Round era and
the debate over first-to-invent and first-to-file procedures for patent
applications that have gone some way towards undermining transatlantic
relations between the United States and Europe; and the differences in
priorities between industry sectors which are now more prominent than during
the Uruguay Round. External pressures contributing to the fragmentation
of the global corporate consensus in favour of the TRIPs Agreement include
responsive behaviour from industry groups that did not participate in the
formulation of the TRIPs Agreement, including the generic drug companies;
civil society groups including NGOs, farmers and indigenous peoples;
developing country governments; and global institutions such as UNCTAD
and the WHO. Dispute Settlement Panels of the WTO are also identified as
a factor likely to limit the scope for interpretation of obligations under the
TRIPs Agreement. The book concludes that these internal and external
pressures on the global corporate consensus are likely to hinder the tightening
up of the standards of worldwide intellectual property protection embodied
in the TRIPs Agreement, with the possibility of a weakening of those standards
also apparent.



1 Origins of the TRIPs
Agreement

Ministers of GATT met in Marrakesh on 12–15 April 1994 to conclude the
Uruguay Round of Multilateral Trade Negotiations that had begun in Punta
del Este nearly eight years earlier. At Marrakesh, 114 countries, together
with the European Communities,1 became signatories to the Final Act
embodying the results of the Uruguay Round and parties to the Agreement
establishing the WTO, which came into effect on 1 January 1995. Signatories
(the WTO Members) also became parties to the Agreement on Trade-Related
Aspects of Intellectual Property Rights (the TRIPs Agreement), annexed to
the WTO Agreement, as well as to thirteen Multilateral Agreements on Trade
in Goods, a General Agreement on Trade in Services and a number of other
measures, including an Understanding on the Settlement of Disputes.

This chapter describes the events that led to the inclusion of intellectual
property protection as an agenda item during the Uruguay Round
negotiations. It explores the reasons why intellectual property protection
became a key issue for international trade, reviews earlier multilateral
attempts to link intellectual property to trade through multilateral and
bilateral initiatives and, most crucially, examines how a consensus in favour
of global action was achieved across a range of industry sectors. Moves towards
achievement of that consensus, led by key individuals in the business
community, were motivated first by a strategy of encouraging use of bilateral
trade law in the United States as a means of encouraging other countries to
protect the intellectual property rights of multinational companies based in
the United States. Once that strategy had proved successful, global corporate
actors shifted the forum for their efforts from domestic law to global trade
law. In the United States, Europe and Japan, businesses exerted pressure on
their governments to ensure that intellectual property became a global
commercial issue and the focus of attention during the Uruguay Round of
GATT negotiations. These developments, discussed here, constitute the
origins of the TRIPs Agreement. Progress made towards intellectual property
protection subsequently during the GATT negotiations is then discussed in
Chapter 2, with later chapters dealing with the content of the TRIPs
Agreement, its implementation, impact and future priorities. This chapter
begins by explaining the scope of intellectual property rights and the reasons


