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many other countries around the globe. The mere mention of the term 'sexual 
harassment' engenders reactions that range from righteous condemnation of 
sexualizing women in the workplace to cries of 'political correctness' gone 
awry. The range of reactions to sexual harassment is the result of differing 
perceptions of both the social problem of sexual harassment and its solutions 
in law. Like other legal issues that have transcended the domain of professional 
discourse, the social significance of sexual harassment goes far beyond its use 
as fodder for late-night television hosts. 

Feminists fought to protect the rights of women at work by advocating that 
sexual harassment be seen as a social problem with a legal solution in sex 
discrimination law. They were supported by the United States Equal 
Employment Opportunity Commission (EEOC) in 1980, when they issued 
guidelines on sex discrimination that included sexual harassment. Sexual 

1 

1 Introduction 

Law and its Social Context 

Scholars have long considered the relationship between law and its social 
context. However, too often, operationalizations of social context are limited 
to a single level, such as national context (for example, Trubek and Galanter, 
1974), organizational context (for example, Blumberg, 1967) or individual 
context (for example, Ewick and Silbey, 1998). While perceptions of law do 
vary across cultures, within organizations or among individuals, until now, no 
one has considered the significance of variation at all three levels. This study 
expands our notion of social context and shows how it fundamentally influences 
the understandings and implementation of legal rules. It explores empirically 
perceptions of law at three levels of social context: the national context, the 
organizational or corporate context and the individual, or sociodemographic, 
context. Each level of social context comes with the potential to introduce 
variability into the social understanding of what law is, and to interact with 
the other two levels. 

In no area of law is social context more important than in sexual harassment 
law. While relatively new to the legal arena, today, sexual harassment law is a 
firmly established legal wrong in the United States and Austria, as well as in 
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harassment, as a type of sex discrimination, was recognized by the US Supreme 
Court six years later (Meritor Savings Bank v. Vinson, Ml U.S. 54 (1986)).1 

The topic of sexual harassment was slowly gaining status as a social problem 
and a legal issue in the USA when interest in the issue exploded during the 
1991 Senate confirmation hearings of Clarence Thomas. Law professor Anita 
Hill was called to testify before the Senate Judiciary Committee about her 
statements alleging Justice Thomas's sexual harassment. The Senate ultimately 
confirmed the appointment of Thomas to serve on the US Supreme Court 
with a Senate vote of 52 to 48. At the time, public opinion polls reflected 
popular support for Justice Thomas's denial of sexual harassment (Sanger, 
1992). 

The issue of sexual harassment remained an issue of national and 
international debate after the hearings, raising consciousness of the issue, if 
not necessarily sympathy for it. In 1997, the Supreme Court allowed a sexual 
harassment civil suit brought by former Arkansas state employee Paula Jones 
against President Clinton to proceed while he is in office. Although the case 
was later dismissed, the president's testimony in that case was the legal 
justification for his ensuing impeachment trial in the US Senate, which received 
extensive press coverage abroad. More than any other aspect of sex 
discrimination law, sexual harassment has been the object of considerable 
public debate and interest. 

Sexual harassment law is an especially interesting law to examine because 
of the worldwide dominance of early US legal conceptualizations of sexual 
harassment, making it amenable to comparisons of similar law within different 
social context. The roots of an 'international convergence of sexual harassment 
law' (Earle and Madek, 1993:43) are often attributed to the USA, with 
comparative studies proclaiming sexual harassment 'made in America, by 
women' (Bernstein, 1994: 1227; Webb, 1994).2 While certainly an over-
simplification, the dominance of the US legal model of sexual harassment, as 
codified in the 1980 EEOC Guidelines, is undeniable. Although European 
countries vary in the degree to which they relied on the US legal conception 
of sexual harassment, with some countries, such as France, adopting law as a 
foil to the US model, it is this legal model, and the US cultural association 
with sexual harassment, with which all other national regulations must contend. 
It was the year after the Justice Thomas confirmation that Austria adopted a 
sexual harassment law. 

In Austria, the push for sexual harassment legislation came later than in the 
USA, but when a sexual harassment law was finally adopted, it was striking 
in its similarity to the EEOC Guidelines. The laws of sexual harassment in the 
USA and Austria were chosen as the sites of this study because of the striking 
similarity in the substance of the sexual harassment laws in these two countries. 
Both Austrian and US law place sexual harassment within the context of sex 
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discrimination law, and define the legal harm of sexual harassment very 
similarly.3 While the legal definition of the harm of sexual harassment in the 
USA and Austria is substantially similar, the laws exist in very different legal 
systems and very different national contexts (Cahill, The Illusion of Precedent, 
1996; 1999).4 This selection made it possible to isolate the role of national 
context on understandings of law. 

In this study, I focus on three components of the national context. First, 
there is the formal law and legal system including statutes, court decisions, 
legal rules and regulatory guidelines. While the legal definition of sexual 
harassment is similar in the USA and Austria, there are substantial differences 
in the structure of the legal systems. Second, the national context includes 
legal culture or the norms associated with law, such as the emergence of sexual 
harassment law, the acceptance of legal claims for immaterial damages, access 
to lawyers and judicial receptivity to claims. Finally, the third component of 
national context is social norms. 

To examine the role of the organizational context, I conducted five case 
studies of organizations similar in size, industry and gender composition of 
employees, but existing in different national sites: either the USA or Austria. 
I empirically focus on two aspects of the organizational context in the study: 
organizational characteristics, such as industry, size and employee composition, 
and organizational culture, including the beliefs, patterns and practices internal 
to the firm. I rely on these five organizational case studies to explore the 
influence of organizational context - as part of the social context - on the 
understandings and implementation of sexual harassment law. 

Finally, I consider the role of individual differences, adding the third layer 
to my conceptualization of social context. To explore the variation among 
individuals in their perceptions of sexual harassment law, I focus on 
sociodemographic categories, such as sex and age, as well as differences in 
attitudes about law in general, or sex discrimination law in particular. These 
three layers together, the national context, the organizational context and 
the individual context, provide the social context through which law is 
understood. 

It seems almost simplistic to claim that social context influences perceptions 
and understandings of law, but, indeed, this is a claim that challenges the 
dominant discourse of law by policy makers and many scholars. In this, the 
prevailing legal centrist view, law is knowable, hierarchically handed down 
from the state and codified in formal laws. Even many social science scholars 
describe law as a one-dimensional construct, relying heavily on the legal 
centrist vision of law (for example, Powell and DiMaggio, 1991; Fligstein, 
1985; Sutton etal, 1994; Guthrie and Roth, 1999). Comparative legal theorists 
too, tend to rely on too literal definitions of the formal law to explain differences 
in both law and practice, overlooking variation in perceptions of law (for 
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example, Lester, 1995; Upper, 1992; Bernstein, 1994; 1996; Weiss, 1993; 
Fredrickson, 1995). 

Law and society scholars have long countered this singular vision of law. 
They contend that the legal centrist view overlooks the ambiguity (Edelman, 
1992; Suchman and Edelman, 1996) and the contested nature of law and legal 
authority (Ewick and Silbey, 1998). In the law and society perspective, law 
itself is a cultural construct, reflecting the power relations, priorities, symbols 
and ideologies of society at a particular point in time. In other words, 'law' is 
understood through its social context. 

While legal understandings are a product of social context, they also 
constitute categories that limit and define social action, framing the very nature 
of social action, legal mobilization and enforcement (Tushnet, 1984; McCann, 
1992; Ewick and Silbey, 1998). The formal law provides the boundaries and 
constitutive categories of legal understandings. Rather than merely responding 
to law, 'corporations', as legal categories, are defined by it. But there is a leap 
from the formal law, what the law is, to what actually happens in practice that 
is generally overlooked by many scholars and policy makers. Law is defined, 
not just by what it states or purports to do, but by how it is understood by 
those who might use it, or defend against it. 

This two-sided understanding of law makes its analyses even more complex. 
While certainly there exists 'law', just what the law is, and what it means, is 
much more difficult to observe, much less know. This vision of law, as a 
continuing cultural process, implies that the demands of law are rarely clear-
cut and unambiguous, a characteristic of sexual harassment law (Erlanger et 
al, 1987; Abzug and Mezias, 1993; Suchman and Cahill, 1996). As McCann 
describes it, law is 'a complex repertoire of discursive strategies and symbolic 
frameworks that structure ongoing social intercourse and meaning-making 
activity among citizens... legal conventions... [that] are inherently indeter-
minate, pluralistic and contingent in actual social practice' (McCann, 1992: 
282). To engage in a cultural study of law so conceptualized, Kahn (1999: 91) 
suggests that we stand apart from 'normative inquiries' about law and 'move 
scholarship... toward this description of the world of meaning that is the rule 
of law'. To do this, I focus on the three levels of social context that provide the 
means of legal understanding: national context, organizational context and 
individual context. Given this multifaceted view of law, it is almost 
unimaginable to examine law without a role for culture, or social context. 

The Study Design 

To explore the role social context plays on legal understandings and imple-
mentation, I selected five organizational case studies. By using the similarity 
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of law as my basis, I ask how the national context, the organizational context 
and individual context, contribute to variation in perceptions of law. 

Table 1.1 identifies the five case studies. They relate to two firms in the 
USA, one firm in Austria and two firms that cross boundaries: US multi-
nationals operating in Austria. Controlling for as many differences as possible, 
the chosen firms were matched according to industry (pharmaceutical5), 
organizational size (the mean and median number of employees is 56) and 
employee composition (42-60 per cent female employees). 

These organizational characteristics were chosen as controls because of 
their potential relationship to understandings of law. The firms share another 
similarity: none of them had ever had a sexual harassment lawsuit at the 
organizational site, although they were not intentionally selected on this 
characteristic. The firms are known in this study under their pseudonyms to 
protect confidentiality. They are Gulf Stream, Jet Stream (the US multi-
nationals), Hudson and Prairie (the US domestic firms), and Alpen, the Austrian 
firm. 

Table 1.1 Selection of organizations 

Organization USA Austria 

Domestic Hudson Alpen 
Prairie 

US multinational Jet Stream 
Gulf Stream 

I used a two-pronged approach to explore understandings of sexual harassment 
law at these firms. First, I gathered documents and information from the 
managers at each of the firms relating to the understanding and implementation 
of sexual harassment law within the organization. Second, I distributed 
questionnaires to employees at each of the organizations relating to under-
standings of sexual harassment law and support for its implementation within 
the organization. 

Interviews began in Austria in November 1995, just after Austria had agreed 
to join the European Union in full, and ended in May 1997. Because the firms 
are relatively small, the CEO was personally involved in any existing sexual 
harassment policymaking at the firm. I interviewed the CEO,6 and any other 
manager who would be involved in issues concerning sexual harassment policy 
or disputes at each of the firms.7 All of the managers participating in the study 


