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INTRODUCTION: HOW TO USE THIS BOOK

The mission of this book is to promote the practical implementation of rights-
based social work policy and practice. It seeks to encourage a rights-based
focus on the way in which the legal framework is understood and employed
and to explain why this approach is wholly consistent with – indeed, required
by – social work values and legal imperatives.

Part One of the book discusses contextual matters and themes of general
application in social work with children.This includes the relationship between
social work values and law, and the role and significance of the Human Rights
Act 1998 (HRA 1998), the European Convention on Human Rights (ECHR)
and the United Nations Convention on the Rights of the Child (UNCRC). It
also includes structural and organisational issues, mechanisms for accountabil-
ity, inter-agency working and confidentiality. Part Two employs the preceding
discussion to inform and explain how law, interpreted through a rights-based
focus, must inform social work practice in particular areas of intervention.

Since Part Two builds on Part One in this way, the reader will gain greater
benefit if the book is read in the sequence in which it is presented, that is, Part
One first. If time prevents this, however, the reader will find ample cross-
referencing to relevant Part One discussion when dealing with the case-work
issues in Part Two.

A brief Introduction to Part Two explains the key legal concept of parental
responsibility and the terms ‘voluntary engagement’ and ‘compulsory meas-
ures’ which are used in Part Two to distinguish social work involvement which
depends on the consent of the child and/or persons with parental responsibil-
ity from that which does not. It is explained that these terms are more accu-
rate to describe what is being done in law, as well as in practice, than the now
outmoded distinction between ‘support for children and families’ and ‘child
protection’. The Introduction to Part Two concludes by spelling out how a
rights-based focus can be integrated into the social work process by adopting
a particular approach to decision-making in individual cases.

The End Note to the book returns to its overarching mission. Drawing on
an argument presented at greater length elsewhere (Williams, 2007), it asserts
the critical significance of the approach taken by social workers in the daily
exercise of their functions in relation to children and families. It points out
that the decisions and actions taken in daily social work practice affect far
more people than even the totality of court decisions, administrative appeals,
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complaints processes and other mechanisms for accountability. Whilst
acknowledging the constraints imposed by resource, organisational and policy
issues, it concludes with an exhortation to practitioners actively to engage,
through local, sub-national activity, in the supra-national reporting and moni-
toring process of the UNCRC. It suggests this as a means of looking beyond
current barriers to implementation, contributing their professional experience
to the pool of evidence on which further necessary policy changes may be
made, whether at local, national or even international levels of governance.

The law is stated as at September 2007, and is the law applying in England
and Wales. Wherever relevant, attention is drawn to differences in law and
policy between Wales and England, the majority of central government
responsibilities relevant to social work having transferred to the Welsh
Assembly under the Government of Wales Act 1998. At the time of writing,
a new phase in Welsh devolution, pursuant to the Government of Wales Act
2006, is set to facilitate further differentiation in the legal and policy frame-
work for social work with children and families. Practitioners on either side of
the border will ignore this at their peril!

CHILD LAW FOR SOCIAL WORK
2
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Part One
Context and Themes
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1
Law, Social Work and Children

● Introduction: legal values and social work values in child care practice
Common values of law and social work
Values for child care social work practice
Where the tensions arise: interpretation of values and principles, and

functional differences
● The functions of law and the functions of social work

A definition of social work
A definition of law?
Duty and discretion: the role of the law and the role of the child and family

social worker
Exercise of discretion: legal principles and requirements
The welfare principle
Standard-setting
Human rights
Law’s functions and social work’s values

● Law and the principles of human rights
Where does human rights law come from?
The ECHR
The UNCRC
Impact on social work

● Law and the principles of social justice
What is social justice?
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Introduction: legal values and social work values 
in child care practice

The purposes of this chapter are to describe the respective functions of law
and social work with children, to identify common values underlying the two
disciplines and to introduce some concepts and themes that run throughout
the book. Some of these concepts and themes are illustrated by examples
drawn from case-law and legislation that will be explained in more detail in
later chapters.

Law both enables and constrains the practice of social work with children
and families. Law provides:

● authority: law confers on social workers authority to take action which would otherwise,
in many situations, constitute an unlawful interference in private and family life; and

● principles: law imports principles, rooted in legal values, which are applied in interpreting
rules and in assessing the legality of social work decisions.

Common values of law and social work

There is substantial commonality between the underlying values of the disci-
plines of law and social work. In particular, law provides a set of rules of obvi-
ous relevance to the social work value of human dignity and worth, by
providing a code of internationally recognised human rights. Less obviously,
the same set of rules may help promote the rather more uncertain value of
social justice. Legal values such as the rule of law, equality under the law,
accountability and fairness/due process can also be seen as supportive of the
social work values of integrity and competence. Box 1.1 illustrates this.

Values for child care social work practice

The National Occupational Standards for Child Care at Post Qualifying Level
(NOSCCPQ) contain a statement of ‘child care values for social work prac-
tice’ which makes explicit links with some of the legal values and legal rules
shown in Box 1.1. The child care values are stated to be ‘drawn from the UN
Convention on the Rights of the Child and human rights legislation’ (Sector
Skills Council, 2005: 8). Box 1.2 notes the relevant UNCRC articles in rela-
tion to the list of values in the NOSCCPQ.

As the NOSCCPQ state, ‘values are integral to rather than separate from
good practice’ (Sector Skills Council, 2005: 8). This link between social work
standards and legal values and rules makes effective and proactive promotion
of the rights of children and families, understood in terms of the UNCRC and
ECHR, a measure of professional competence as well as a legal obligation. At
the level of values and principles, this suggests a close affinity between the two
disciplines.
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Box 1.1 VALUES AND RULES

Social work value 
(from the British 
Association of Social 
Workers Code of Ethics) Legal values Legal rules

Human dignity and Protection of The common law (trespass, 
worth individual liberty false imprisonment, etc.)

Respect for Human Rights Act 1998
fundamental European Convention on 
human rights Human Rights, United Nations 

Convention on the Rights of 
the Child

Equality Anti-discrimination, equality 
and human rights legislation

Social justice Respect for Interpretation of international 
fundamental human rights and children’s 
human rights rights obligations, imposing a 

positive duty on the State to 
provide for and protect the 
exercise of rights by all persons

Integrity and Rule of law Social work interventions require 
competence lawful authority, especially where 

they involve compulsion. 
Authority is provided by 
legislation, for example 
the Children Act 1989

Equality under Social workers must comply 
the law with the law and have no 

special immunity from legal 
action

Accountability Social work actions may be 
challenged in the courts or 
may be the subject of complaints 
under statutory procedures

(Continued)
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Social work value 
(from the British 
Association of Social 
Workers Code of Ethics) Legal values Legal rules

Fairness/ Social workers must act fairly
due process and transparently: those 

whose rights and interests
are at stake have a right to 
participate effectively in 
decision-making processes

Box 1.2 VALUES FOR CHILD CARE SOCIAL WORK PRACTICE:
NATIONAL OCCUPATIONAL STANDARDS FOR CHILD CARE AT POST

QUALIFYING LEVEL

● children’s and young people’s best interests shall be of primary consideration
in all actions affecting them (Article 3 UNCRC);

● children and young people are enabled to develop and achieve their full
potential (Articles 6, 24–29 UNCRC);

● children and young people have the right to express their views and have
them taken into account in all matters affecting them (Article 12 UNCRC);

● children and young people should remain, wherever possible, within their
family and community networks (Articles 9, 18 UNCRC);

● children and young people are to be protected from and empowered to
address all forms of discrimination (Article 2 UNCRC);

● children and young people are to be protected from and empowered to
address all forms of abuse (Article 19 UNCRC);

● children and young people have the right to be given proper care by those
looking after them (Articles 18, 20 UNCRC);

● children and young people with disabilities must be helped to be as inde-
pendent as possible and to be able to play a full and active part in everyday
life (Article 23 UNCRC);

● children and young people should have their identity affirmed through the
promotion of their religious, cultural, racial and linguistic background
(Articles 8, 20, 30 UNCRC);

● children and young people in Wales have the right to receive services in the
Welsh language (Article 30 UNCRC);

● children and young people have the right to services which are free from 
prejudice (Article 2 UNCRC).
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Where the tensions arise: interpretation of values and principles,
and functional differences

In practice, despite this commonality of underlying values, there can be ten-
sion between lawyers and social workers. This flows in part from functional,
structural and organisational differences. It also flows from traditional and
counter-traditional views of children and childhood, which play differently
into different areas of law and practice: for example, when dealing with child
protection or youth justice. Lawyers and social workers alike are influenced by
their own personal experiences and perspectives as well as the professional
culture in which they work. Mutual, enhanced understanding of the roles,
functions, views and traditions of practitioners in the different disciplines is
important if inter-disciplinary working, which is a statutory requirement
under the Children Act 1989 and Children Act 2004 as well as a professional
objective, is to deliver the hoped-for benefits.

The functions of law and the functions of social work

A definition of social work

Despite the common ground between social work values and legal values, the
two disciplines clearly have different functions and the focus of professional
practice in each is, necessarily, different. The definition of social work agreed
by the International Federation of Social Workers and adopted by the British
Association of Social Workers (BASW) says that it is:

a profession which promotes social change, problem solving in human relationships
and the empowerment and liberation of people to enhance well-being. Utilising theories
of human behaviour and social systems, social work intervenes at the points where
people interact with their environments. Principles of human rights and social justice are
fundamental to social work. (BASW, 2003)

It is clear from this that social work is concerned with outcomes: with
effecting change in people’s lives, improving their well-being, enabling them
to ‘interact with their environments’ more successfully. This may mean being
able to improve their family relationships, the material condition of their lives,
their physical and emotional health and so on.

A definition of law?

There is no generally accepted definition of ‘law’. The question ‘What is law?’
has been addressed by many legal philosophers, sometimes by avoiding the
question or transforming it into a description of legal rules and activities that
can be contrasted with other forms of obligations and activities. However, law
is often seen as being concerned pre-eminently with authority and process
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rather than outcomes. In the field of public law, where the interaction
between law and social work with children and families is for the most part
situated, law confers authority for social work action (by means of statutory
powers and duties) and provides supervision over the process of its exercise
(by means of mechanisms such as statutory complaints procedures, statutory
appeals or judicial review). The law is generally constructed and applied in a
way which confers discretion on those empowered to act (social workers or,
formally, local authorities carrying out social services functions), reserving 
to the legal system the role of ensuring, in the event of challenge, that this 
discretion is properly interpreted and applied.

Duty and discretion: the role of the law and the role 
of the child and family social worker

The general principle is that the courts should not trespass into the area of dis-
cretion which Parliament has conferred on local authority social work teams.
This is in part because of the constitutional concept of the separation of
powers which holds that the legislative, executive and judicial functions of the
State must each be confined to their proper role. Thus, once Parliament (the
‘legislative’ function) has created a system whereby discretion is conferred on
local authorities (the ‘executive’ function), the courts (the ‘judicial’ function)
should not interfere in a way that undermines the legislative intention or sub-
stitutes the court’s own judgment for that of the local authority. The quota-
tion from Lord Nicholls in Re S, Re W [2002] in Box 1.3 neatly demonstrates
this principle. The case concerned the court’s role in keeping under review the
implementation of care plans. The judgment contributed to legislative
changes, dealt with in Chapter 8. Here, the case is used simply to demonstrate
the careful demarcation of functions between the courts and local authorities,
in this case under the Children Act 1989.

Exercise of discretion: legal principles and requirements

This neat division between authority, process and outcomes is, however,
over-simplistic as a description of the way in which law impacts on social
work. In the same speech in Re S, Re W, Lord Nicholls went on to point 
out that the Children Act 1989 confers certain key outcome-oriented deci-
sions on the court rather than on the local authority, notably the decision
whether a care order should be made. Furthermore, law enshrines principles
and sets standards which must be adhered to in the course of social work
interventions in the lives of children and their families. Such principles and
standards help to resolve the tensions inherent in social work practice with
children, in the sense that the application of the relevant principle or adher-
ence to the relevant standard will provide direction and enable a decision to
be made.
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