
PERFORMANCE-ORIENTED REMEDIES IN 
EUROPEAN SALE OF GOODS LAW

Contractual remedies aimed at performance create a well-known rift between

common law and civil law traditions, in one system existing in the shadow of

damages, whilst in the other regarded as a generally enforceable right following

from the contract. Developments in approximation of laws in Europe, in par-

ticular in consumer sales law, suggest however that a convergence of these

approaches may be within reach. Putting the focus on the contract of sale—

which, as the most common type of contract, may fulfill a leading role in the har-

monisation process—this book aims to provide a model for further convergence

of European sales laws, engaging along the way with issues of contract theory

and comparative law lying at the heart of the process. Independently from this,

the comparison between different systems is used in order to highlight particu-

lar problems in the remedial schemes of individual systems and to see whether a

better solution may be borrowed from elsewhere. Weighing the interests of 

sellers and buyers as reflected in national laws as well as in uniform sets of 

rules such as CISG and the PECL, a plea is made for a primary position for 

performance-oriented remedies in the harmonisation of European sales law. In

this context, special significance is attributed to the possibility of cure by the

seller, which has both practical and conceptual links to the buyer’s remedies

aimed at performance.
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1

Introduction

W
HILE MURPHY’S LAW1 does not apply universally, it is a com-

mon occurrence for things to go wrong in the execution of contracts.

Unfortunately but inevitably, parties will not always be able to live

up to the obligations that they have (voluntarily) undertaken towards their con-

tracting partner. If they did, the courts would be significantly less burdened with

cases than they currently are. An attenuation of the pain of defective or non-

performance may, however, be found in the law of remedies. When difficulties

are experienced in the execution of a contract, the parties may turn here to find

a solution, a ‘remedy’ for the unsuccessful performance. It will determine what

their rights are and who has to bear the burden of the unsatisfactory perform-

ance, and it may also suggest a solution as to whether and how the parties are

able to continue their cooperation and fulfill the contract after all.

Whereas the majority of commentators put remedies at the end of the chain

of elements that make up the law of contract (formation, contents, vitiating fac-

tors such as mistake, frustration and misrepresentation), their place appears to

be more central in practice than this ordering suggests. It is only when things do

not go according to plan that the contents of a contract are truly put to the test.

If all goes well and the contract is executed as envisaged, the parties may never

even look at the contract again and, so to speak, may leave it lying in a drawer

somewhere. Where things do go wrong, however, it becomes important for the

parties to find out (i) what their rights are under the contract, and (ii) whether

they will be able to enforce them.2 Remedies may have their main impact on the

second question, but they appear to be of relevance to the first point as well.

After all, parties may decide to what degree they want to be bound by contrac-

tual obligations on the basis of what remedies they will have to provide to the

other party in the event that they are unable to live up to their promises.

Remedies, therefore, are of central importance to contracts and may influence

a party’s decision to enter into a contract, as well as on what terms to do so. As

a consequence, where there is uncertainty as to the contents of the remedial

scheme that governs a contract, it may discourage parties from entering into

that contract. This may be the case not only when there are ambiguities in the

remedies provisions found in the domestic law of the country in which a party

1 The rule that everything that can go wrong, will go wrong.
2 In relation to the second point, compare R Zakrzewski, Remedies Reclassified (Oxford, Oxford

University Press, 2005).
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is resident, but also where a party has insufficient information as to the sub-

stantive law of possible other systems that may govern the contract. For exam-

ple, where the contracting parties are both resident in different countries, one

party may (for practical reasons) be forced to accept the law of the other party’s

country as the governing law of the contract.3 However, this may put him at a

disadvantage because he is likely to be less familiar with the law of that country

than with his own domestic law. Where this is likely to occur on a regular basis,

it is thought that a case for harmonisation of laws may be made.

Harmonisation—but where to start and how to achieve it? This book aims to

contribute to the approximation of contract laws in Europe by providing a

model for the remedial scheme in the most common type of contract, the con-

tract of sale. A comparison of domestic laws and international rules will be used

as a basis to formulate some guidelines for possible harmonisation in this area.

A second aim of the book, linked to the question of harmonisation but also valid

independently from that, is to use the comparison between different systems in

order to highlight particular problems in the remedial schemes of individual sys-

tems and to see whether a better solution may be borrowed from elsewhere.

The focus will in particular be on a type of remedy that in continental legal

systems is generally available to an aggrieved buyer, but the availability of

which in the English common law system is much more restricted: the remedy

aimed at performance. Remedies that fit this category may, depending on the

jurisdiction considered, include specific performance, repair, replacement, and

even cure offered by the seller.4 A reason to focus on these is that they go straight

to the heart of the contractual interest which remedies for non-performance or

breach seek to protect, namely the interest of the aggrieved party in obtaining

the performance that he contracted for. This interest, now commonly referred

to as the ‘performance interest’,5 has long been recognised as the core of the

remedial schemes in civil law jurisdictions, and in recent years appears to have

gained prominence in the English common law system as well. What comes to

the fore is not just the interest of the aggrieved party in obtaining a remedy that

gives him the value of the performance which he expected to receive under the

contract, but rather his interest in obtaining a remedy that gives him the actual

performance that he would have received had the contract been performed sat-

isfactorily.6 Weighing the tension between performance-oriented remedies and

other remedies that seek to protect this interest—in particular compensatory

damages—in light of different approaches taken by civil law and common 

law systems in Europe, this book makes a plea for a primary position for 

performance-oriented remedies in the harmonisation of European sales law.

2 Introduction

3 This will often be the case where a weaker party (for example a consumer) can only obtain a
contract if he agrees to the standard terms of business of the other party.

4 For a more detailed classification of the performance-oriented remedies, see ch 3, p 52.
5 A term first coined by D Friedmann, ‘The Performance Interest in Contract Damages’ (1995)

111 Law Quarterly Review 628 at 629.
6 Compare E McKendrick, Contract Law: Text, Cases and Materials, 2nd edn (Oxford, Oxford

University Press, 2005) 1048–49.
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I. SCOPE OF THE PROJECT

The main part of the book will look at existing rules on performance-oriented

remedies in several European jurisdictions, seeking to find a common core or to

identify common principles that could lie at the basis of future harmonisation

or review of domestic rules on remedies in European sale of goods laws. The

scope of the project may be further defined, first, by setting out briefly which

jurisdictions and other relevant sets of rules are taken into account and, 

secondly, by making some observations about the substantive scope of the com-

parison.

1. Jurisdictions and Legal Rules under Consideration

The comparison takes account of solutions found in English, Dutch and

German law, and also considers how these systems have been influenced by

existing European legislation (such as the Consumer Sales Directive).7 The

national jurisdictions were selected for several reasons. To begin with, since the

main legal traditions represented in the EU are the common law and the civil

law, a realistic picture of the possibilities for harmonisation will only be

obtained by comparing systems that fall within either category. This is espe-

cially true in relation to performance-oriented remedies, where the approaches

of common law and civil law systems, at least at first glance, appear to be

markedly different. As to the choice of systems to compare within these tradi-

tions, English law naturally represents itself as the example of a common law

system, since it is one of the few in Europe and, without a doubt, the most influ-

ential one. With regard to civilian systems, which make up the majority of legal

systems in the EU, the choice is somewhat less straightforward. German and

Dutch law were chosen for two reasons. First, these systems represent some of

the most recent codifications of sales laws in Europe, German law recently hav-

ing seen an extensive reform of the law of obligations and Dutch law having

introduced a new Civil Code in 1992. In the re-codifications of sales law, both

systems took account of international uniform rules on sales, such as CISG8 and

the Consumer Sales Directive. Therefore, not only are these sales laws up-to-

date with recent developments, they also reflect international standards for sale

of goods law that may form a basis for future harmonisation in Europe.

Secondly, the Germanic tradition is widely represented in Europe and it 

therefore makes sense to focus on systems falling within this tradition in order

to identify common underlying principles that could also further the goal of 

Scope of the Project 3

7 Directive 99/44/EC of the European Parliament and of the Council on certain aspects of the sale
of consumer goods and associated guarantees [1999] OJ L171/12 (Consumer Sales Directive).

8 UN Convention on Contracts for the International Sale of Goods (adopted 11 April 1980,
entered into force 1 January 1988) 1489 UNTS 3 (CISG).
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