
MODERN STUDIES IN PROPERTY LAW

The Modern Studies in Property Law Conference has become well-
known as a unique opportunity for property lawyers to meet and confer 
both formally and informally. The eighth biennial conference was held 
at the University of Oxford in March 2010, and this book is the sixth in 
the series Modern Studies in Property Law. The volume is a refereed and 
revised selection of the papers given at the Oxford conference, covering a 
broad range of topics of contemporary importance, both nationally and 
internationally. The book includes chapters written by the key speakers 
at the conference: Lady Justice Arden, Professor Kevin Gray and Law 
Commissioner, Professor Elizabeth Cooke.
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Preface

This book is the sixth volume in the Modern Studies in Property Law series. 
As many readers will know, the origins of this series lie in the conference that 
was hosted at the University of Reading in 1996. The preface to the book that 
resulted from that conference, The Reform of  Property Law, gave no hint that 
what was there described as the Inaugural Conference of the Centre of Property 
Law would become a key feature in the world of property law scholarship. We 
now know that the biennial conference, newly branded as the Modern Studies in 
Property Law Conference, has become the leading conference for property law 
scholars attracting participants from around the world. There is also a small 
band of practitioners who come to the conference, and their contributions to 
discussions have been most valuable: there is much to be learned by increasing 
dialogue between the practising profession, the judiciary and academics. 
Having initially been based at the University of Reading the conference became 
peripatetic in 2008 when it was hosted at Cambridge University. It has now very 
defi nitely come of age and is beginning to roam around England under the 
auspices of an editorial board, currently chaired by Professor Elizabeth Cooke. 
The 2010 conference had three key speakers, all of whom were in some way or 
other involved with that Inaugural Conference as well, and I am delighted that 
the book contains a contribution from each: Professor Elizabeth Cooke (as Law 
Commissioner of England and Wales), Lady Justice Arden, and Professor Kevin 
Gray. 

This current volume refl ects a selection of the papers given at the conference 
at the University of Oxford in March 2010. The range of topics covered by 
the various conference delegates made the task of fi rst selecting papers for 
inclusion, and secondly grouping them into Parts for this book, a challenging 
one. The selected papers contain elements which are eclectic in nature and so 
the book could quite legitimately be grouped as a collective whole spanning 
the various dimensions of property law, without subdivision. However, such 
an approach would betray the important links between various chapters, and 
deprive the reader of the opportunity to gain a broader perspective of the topic 
in question. Therefore, while the book is split into parts to illustrate the strong 
links which tie together certain papers, the reader should not feel confi ned to 
approaching the book in accordance with the structure suggested by the Parts.

Part I examines the ‘propertiness’ of property: the extent of proprietary 
protection and when it can be acquired, used, abused, and in some cases, lost. 
Kevin Gray examines when real property can lose its ‘real’ness in the context 
of state takings both in America and in the UK, where real property rights are 
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vi Preface

taken away in exchange for monetary compensation. Paul Davies discusses how 
one may use their property rights, specifi cally rights to light, and when, if ever, 
that use may amount to abuse. Lady Justice Arden’s chapter looks at water and 
its proprietary status; a subject of fascinating intellectual depth and one which 
may assume enormous importance in years to come. The joint chapter by David 
Capper, Heather Conway and Lisa Glennon looks at the important but rather 
neglected area of law to do with charging orders, and suggests that the power 
to convert unsecured contractual debts into security with proprietary attributes 
needs to have stronger procedural protection built into it. Finally, examining the 
recent clashes between the European Court of Human Rights and the House of 
Lords and Supreme Court of the UK in the context of Article 8 and possession 
orders, Sarah Nield explores whether the procedural safeguards accompanying 
Convention rights give rise to a new form of proprietary protection.

In Part II the authors look at various types of property rights, with an 
emphasis on doctrinal development through the years. Jill Morgan discusses the 
role the tenancy at will has played in the past, and the role it will continue to play 
in the future. Lisa Whitehouse looks at the English law of mortgage, noting its 
impressive stability in spite of its operating in ever-changing social circumstances. 
Finally, John Mee tracks the development of the doctrine of proprietary estoppel 
from the mid-nineteenth century into the present day, examining the principles 
which are subsumed within the doctrine and questioning the recent decision by 
the House of Lords in Yeoman’s Row Management Ltd v Cobbe.1

No doubt prompted by the topicality of the issue as a result of the Law 
Commission’s ongoing work, several chapters touch on the law of easements, 
covenants, and profi ts à prendre. Most of these chapters are contained in Part 
III, with a particular focus on law reform. Elizabeth Cooke and Lu Xu provide 
us with a sandwich looking at these ‘appurtenant interests’, a descriptive label 
that, as discussed in these chapters, is itself controversial.  At the conference, we 
had the benefi t of a paper in two halves delivered by Elizabeth Cooke, the fi rst 
dealing with various issues raised by the Law Commission’s proposed reform 
to easements, covenants and profi ts à prendre, and the second responding 
to points raised by Lu Xu. It is Lu Xu’s chapter that forms the meat of this 
sandwich of law reform. Rowena Meager looks at the law of prescription and 
the inconsistencies in the courts’ approach to the user as of right test, with a 
particular focus on the village green case law that has mushroomed in recent 
years. Chapters in other Parts of the book also explore aspects of these rights; in 
particular Ben McFarlane’s chapter in Part V and Paul Davies’ chapter in Part I.

With the new regime of land registration in England and Wales now fi rmly 
bedded down, in Part IV Aruna Nair, Matthew Harding and Robin Hickey 
examine the scheme from different perspectives. Aruna Nair examines the 
principles the courts of England and Wales should use when interpreting the 
land registration rules, arguing that they cannot be properly understood except 

1 [2008] UKHL 55, [2008] 1 WLR 1752.
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by reference to their interaction with principles of property law, including those 
pertaining to unregistered land, taken as a coherent whole. Taking a multi-
jurisdictional view, Matthew Harding and Robin Hickey build on the important 
work of Pamela O’Connor on the bijural ambiguity which can occur within 
land registration systems, and identify a number of normative principles which 
the authors assert underlie many seminal decisions involving land registration.

Lastly, Part V delves into the more theoretical-based studies in property 
law. Ben McFarlane takes a fresh look at the numerus clausus doctrine and the 
implications of the principle for reform of restrictive and positive covenants 
over land. Amy Goymour examines the outer edges of property law from the 
perspective of the tort of conversion, arguing that unjust enrichment provides a 
superior form of legal protection for contractual rights. The role of intellectual 
property in property law is examined by Andreas Rahmatian, whose chapter 
places intellectual property rights at the conceptual core of property law, 
alongside real and personal property rights. 

This book is being published by Hart Publishing. Richard Hart has been a 
wonderful supporter of this conference over the years and we are most grateful 
to him for his continuing commitment to publication of this book. This year 
he also gave an interesting session during the conference, together with Martin 
Dixon, on ‘Getting Published’. I now understand just how much work goes into 
book production at his end, as well as at ‘ours’, and how grateful we should all be 
to publishers who are willing to ‘take a punt’ on books that may not be destined 
to be bestsellers.  I am also very grateful to other publishers who sponsored the 
conference: LexisNexis and Oxford University Press. Various people have given 
generously of their time to enable this project to come to fruition: a Committee 
of Faculty members at my own University who helped in the selection of papers 
for the conference; the ‘team’ of distinguished anonymous referees who have 
taken great time and care and have provided many valuable pointers to authors; 
and Farrah Ahmed who helped me throughout the pre-conference planning as 
well as during the conference itself.  I am most grateful to them. 

I want especially to thank Nick Macklam. Nick has been a complete star: he 
helped during the conference but the bulk of his work has been helping with the 
editing of these chapters – biting off rather more than he anticipated I think! 
But I could not have asked for a better person to work on the editing.  

I am delighted to be handing over organisation of the next conference in 
2012 to Nick Hopkins at Southampton University. In the meantime, enjoy this 
collection.

Sue Bright
New College, Oxford
October 2010

0 prelim pages.indd   vii0 prelim pages.indd   vii 4/26/2011   9:45:44 AM4/26/2011   9:45:44 AM



0 prelim pages.indd   viii0 prelim pages.indd   viii 4/26/2011   9:45:44 AM4/26/2011   9:45:44 AM



Contents

Preface ........................................................................................................ v
Table of  Cases ...........................................................................................xi
Table of  Legislation ...............................................................................xxiii

I: The ‘Propertiness’ of  Property

1. Recreational Property ........................................................................ 1
 Kevin Gray

2. Lighting the Way Ahead: The Use and Abuse of Property Rights ...... 39
 Paul S Davies

3. Water Matters: A Study of Water-Related Problems in Property 
 Law ................................................................................................. 59
 The Rt Hon Lady Justice Arden DBE

4. From Obligations to Proprietary Interests: A Critique of the 
 Charging Orders System in England and Wales ................................ 81
 David Capper, Heather Conway and Lisa  Glennon

5. Clash of the Titans: Article 8, Occupiers and Their Home  ..............101
 Sarah Nield

II: Doctrinal Development of  Property Rights

6. The Rise and Fall of the Implied Periodic Tenancy...........................133
 Jill Morgan

7. A Longitudinal Analysis of the Mortgage Repossession Process 
 1995-2010: Stability, Regulation and Reform ....................................151
 Lisa Whitehouse

8. Proprietary Estoppel, Promises and Mistaken Belief ........................175
 John Mee

III: Easements, Covenants and Public Rights of  Way: 
Scope and Reform

9. The Genetics of Appurtenant Interests ............................................201
 Elizabeth Cooke

0 prelim pages.indd   ix0 prelim pages.indd   ix 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



x Table of  Contents

10. Framework for Land Obligations: What Can be Learnt from the 
 Scots Law of Real Burdens? .............................................................211
 Lu Xu

11. The Consequences of Genetic Engineering: a Comment on 
 Lu Xu’s Chapter .............................................................................231
 Elizabeth Cooke

12. Prescription and User ‘As of Right’: Ripe for Wholesale Reform? .....241
 Rowena Meager

IV: Land Registration

13. Morality and the Mirror: The Normative Limits of the 
 ‘Principles of Land Registration’ .....................................................263
 Aruna Nair 

14. Bijural Ambiguity and Values in Land Registration Systems .............285
 Matthew Harding and Robin Hickey

V: Theoretical Enquiries about Property 

15. The Numerus Clausus Principle and Covenants Relating to 
 Land ..............................................................................................311
 Ben McFarlane

16. Conversion of Contractual Rights ...................................................333
 Amy Goymour

17. Intellectual Property and the Concept of Dematerialised 
 Property .........................................................................................361
 Andreas Rahmatian

Index .......................................................................................................385

0 prelim pages.indd   x0 prelim pages.indd   x 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



Table of  Cases

Abbey National v Cann [1991] AC 56 (HL) .....................................................105, 304
Acton v Blundell (1843) 12 M & W 324; 152 ER 1223 ..............................................70
Aerotel v Telco Holdings [2007] EWCA Civ 1371, [2007] 1 All ER 225 ................... 383
AG Securities v Vaughan [1990] 1 AC 417 (HL) ...................................................... 142
Agip (Africa) Ltd v Jackson [1991] Ch 547 (CA) .................................................... 352
Ainsdale Investments Ltd v First Secretary of State [2004] EWHC 1010 (QB); 
 [2004] HLR 956 .....................................................................................................3
Airedale NHS Trust v Bland [1993] AC 789 (HL) ................................................... 326
Albany Street, Matter of (1834) 11 Wend 149, 25 Am Dec 618 ..................................10
Albright v Sussex County Lake & Park Commission (1904) 57 A 398 .......................13
Allen v Flood [1898] AC 1 (HL) ........................................................................... 41–2
Alliance Spring Co Ltd v First Secretary of State [2005] EWHC 18 (Admin), 
 [2005] 3 PLR 76 ............................................................................................. 26, 50
Alsager v Close (1842) 10 M & W 576 ................................................................... 354
Amec Developments Ltd v Jury’s Hotel Management (UK) Ltd [2001] 1 EGLR 81 ....44
Anderson v Midland Railway Co (1861) 3 El & El 614, 121 ER 573 ........................ 135
Anonymous (1698) 1 Salkeld 126, 91 ER 118 .......................................................... 336
Appleton v Aspin [1988] 1 WLR 410 (CA) ............................................................. 142
Architects of Wine v Barclays Bank [2007] EWCA Civ 239, [2007] 2 All ER 
 (Comm) 285 ........................................................................................... 342–3, 348
Armory v Delamirie (1772) 93 ER 664; (1722) 5 Stra 505 .................................275, 316
Arnold v The Cheque Bank (1876) 1 CPD 57 ......................................................... 343
Arscott and others v The Coal Authority and others [2004] EWCA Civ 892, 
 [2005] Env LR 6 .........................................................................................62, 74–5
Asher v Whitlock (1865) LR 1 QB 1 ................................................................275, 316
Associated Picture Houses Ltd v Wednesbury Corporation [1948] 
 1 KB 223 (CA) ...................................................................... 114, 117, 122, 126, 128
Aston Cantlow and Wilmcote with Billesley PCC v Wallbank 
 [2003] UKHL 37, [2004] 1 AC  ........................................................................... 107
Austin-Fell v Austin-Fell [1990] Fam 172 (Fam) .........................................................85
Austria, Supreme Court, OGH 1998/05/26, SZ 71/92 .............................................. 375
Bank of Toledo v Toledo (1853) 1 Ohio St 622 ...........................................................7
Banque Financière de la Cité v Parc (Battersea) Ltd [1999] AC 221 (HL) ................. 350
Barbados Trust Company Ltd v Bank of Zambia [2007] EWCA Civ 148, 
 [2007] 2 All ER (Comm) .................................................................................... 319
Barber v Croydon LBC [2010] EWCA Civ 51, [2010] HLR 26 .................... 103, 116–18
Barca v Mears [2004] EWHC 2170 (Ch), [2005] 2 FLR 1 ........................................ 108
Barclays Bank Ltd v WJ Simms Son & Cooke (Southern) Ltd [1980] 
 QB 677 (Com Ct) .............................................................................................. 340
Barclays Bank plc v Guy [2008] EWHC 893 (Ch) ................................................... 269
Barclays Bank plc v Hendricks [1996] 1 FCR 710 (Ch) ..............................................86

0 prelim pages.indd   xi0 prelim pages.indd   xi 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



xii Table of  Cases

Barker v Lewis 2007 SLT (Sh Ct) 48 ............................................................ 225–8, 239
Barrett v Morgan [2000] 2 AC 264 (HL) ................................................................. 207
Barton v Fincham [1921] 2 KB 291 (CA) ................................................................ 142
Bartrum v Manurewa Borough [1962] NZLR 21 ......................................................33
Basham, Re [1986] 1 WLR 1498 (Ch) ..............................................................183, 187
Baxter v Mannion [2010] EWHC 573 (Ch), [2010] 1 WLR 1965 ............................. 269
Bayer CropScience/Safeners, T1020/98 [2003] OJ EPO 533 
 (European Patent Offi ce, Technical Board of Appeal) ......................................... 376
BCCI v Akindele [2001] Ch 437 (CA)..................................................................... 319
Beach-Courchesne v City of Diamond Bar (2000) 95 Cal Rptr 2d 265 .......................29
Bealey v Shaw (1805) 6 East 208; 102 ER 1266 ...................................................... 64–5
Beekman v Saratoga & Schenectady Railroad Co (1831) 3 Paige Ch 45, 
 22 Am Dec 679 ..................................................................................................8–9
Belchikova v Russia (App No 2408/06) ................................................................... 128
Belfast City Council v Miss Behavin’ Ltd [2007] UKHL 19, [2007] 1 WLR 1420 ...... 123
Belfast Corporation v O D Cars Ltd [1960] AC 490 (HL) .........................................31
Bell v General Accident Fire and Life Assurance Corporation Ltd 
 [1998] 17 EG 144 (CA) ....................................................................................... 138
Berman v Parker (1954) 348 US 26 ...........................................................................11
Biogen v Medeva [1997] RPC 1 (HL) 47 ................................................................. 375
Birmingham CC v Doherty [2008] UKHL 57, [2009] 1 AC 367 .......102–3, 113, 115–18, 

121–2, 124–7
Blecic v Croatia (App No 59532/00) (2005) 41 EHRR 13 ........103, 111, 113–14, 119–20
Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 
 31 Am Dec 313 ...........................................................................................6–13, 29
Blue Haven Enterprises Ltd v Tully [2006] UKPC 17 .............................................. 182
Boston Water Power Co v Boston & Worcester Rail Road Corpn (1839) 
 40 Mass (23 Pick) 360 ..........................................................................................29
Bowman v Middleton (1792) 1 SCL (1 Bay) 252 ........................................................10
Boyd v The Mayor of Wellington [1924] NZLR 1174 (NZCA) ............................... 291
Boyd v United States (1886) 116 US 616 ...................................................................33
Bradford Corporation v Pickles [1894] 3 Ch 53 (Ch); [1895] AC 587 (HL) .......40–4, 46, 

52–3, 59, 63, 70–1, 77, 79
Bradford v Cole (1859) 8 Fla 263 … 9
Brent LBC v Corcorcan [2010] EWCA Civ 774, [2010] NPC 78 ........... 103, 112, 116–17
Bridges v Mees [1957] Ch 475 (Ch) ........................................................................ 301
British Industrial Plastics Ltd v Ferguson [1940] 1 All ER 479 (HL) ......................... 315
Broadbent v Ramsbotham (1856) 11 Exch 602; 156 ER 971 ......................................69
Bruton v London and Quadrant Housing Trust [2000] 1 AC 406 (HL) .................... 143
Buchanan v Alba Diagnostics Ltd [2001] RPC 43 (Inner House); 
 [2004] UKHL 5, 2004 SC (HL) 9 ........................................................................ 376
Buckingham v Smith (1840) 10 Ohio 288 .................................................................10
Buckley v UK (App No 20348/92) (1997) 23 EHRR 101 ...................................105, 119
Bull v Bull [1955] 1 QB 234 (CA) ........................................................................... 301
Bute (Marquess of) v Barclays Bank [1955] 1 QB 202 (QB) ..................................... 345
C Putnam & Sons v Taylor [2009] EWHC 317 (Ch) ..........................................86, 108
Calder v Bull (1798) 3 US (3 Dall) 386 ...............................................................6–8, 10
Cambridge Water Co Ltd v Eastern Countries Leather plc [1994] 2 AC 264 (HL) ......73
Cameron Ltd v Rolls Royce plc [2007] EWHC 546 (Ch), [2008] L & TR 22 ........ 145–6

0 prelim pages.indd   xii0 prelim pages.indd   xii 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



Table of  Cases xiii

Campbell v Griffi n [2001] EWCA Civ 990 .............................................................. 187
Campbell v Mirror Group Newspapers Ltd [2004] UKHL 22, [2004] 2 AC 457 ....... 108
Capron v Government of Turks and Caicos Islands [2010] UKPC 2 ........................ 188
Cardiothoracic Institute v Shrewdcrest Ltd [1986] 1 WLR 368 (CA) ..................139–40
Carr-Saunders v Dick McNeil Associates Ltd [1986] 1 WLR 922 (Ch) ......................46
Casino Reinvestment Development Authority v Banin (1998) 727 A 2d 102 ...............15
Catt v Tourle (1868-69) LR 4 Ch App 654 .............................................................. 321
Caunce v Caunce [1969] 1 WLR 286 (Ch) .............................................................. 301
Central Bedfordshire Council v Taylor [2009] EWCA Civ 613, 
 [2010] 1 WLR 446 ................................................................................ 103, 116–17
Chandler v Pocock (1880) 15 Ch D 491 (CA) 496 .......................................................4
Chapman v Honig [1963] 2 QB 502 (CA) .................................................................42
Chasemore v Richards (1859) 7 HLC 349; 11 ER 140 .......................................67, 70–1
Chelsea (Viscount) v Hutchinson [1994] 2 EGLR 61 (CA) ...................................... 204
Cheltenham and Gloucester Building Society v Norgan [1996] 
 1 WLR 343 (CA) .................................................................................... 158, 162–4
Chiron Corp v Organon Teknika Ltd (No 3) [1994] FSR 202 (Ch Patents) .............. 383
Christie v Davey [1893] 1 Ch 316 (Ch) ................................................................. 42–3
Citro, Re (A Bankrupt) [1991] 1 FLR 71 (CA) ..........................................................86
City of London Building Society v Flegg [1988] AC 54 (HL) ................................... 105
City of London Corporation v Fell [1993] QB 589 (CA) ......................................... 147
City of Norwood v Horney (2006) 853 NE 2d 1115 ....................................... 23, 29, 33
City of Oakland v Oakland Raiders (1982) 183 Cal Rptr 673 ............................... 22–3
City of Springfi eld v Dreison Investments Inc (2000) 11 Mass L Rep 379 ............. 27, 32
Clark v Cogge (1606) Croke Jac 170; 79 ER 149 (KB) ............................................. 367
Clarke v Grantham 2009 GWD 38-645 .................................................................. 228
Clements v Ellis (1934) 51 CLR 217 (High Court of Australia) ............................... 292
Close Invoice Finance Ltd v Pile [2008] EWHC 1580 (Ch), 
 [2009] 1 FLR 873 .................................................................................85–6, 90, 108
Coatsworth v Johnson (1886) 54 LT 520 ................................................................ 136
Colls v Home & Colonial Stores Ltd [1904] AC 179 (HL) ...............................47, 53–5
Colour Quest Ltd v Total Downstream UK plc [2010] EWCA Civ 180, 
 [2010] 3 All ER 793 sub nom Shell UK Ltd v Total UK Ltd ...................317, 323, 344
Concord Railroad v Greely (1845) 17 NH 47 ...................................................... 10, 28
Connors v UK (App No 66746/01) (2005) 40 EHRR 9  ........... 102–3, 105, 108, 110–11, 

113–14, 119, 122
Cook v Cook [1962] P 235 ..................................................................................... 301
Cooke v Chilcott (1876) LR 3 Ch D 694 (Ch) ......................................................... 325
Coombes v Smith [1986] 1 WLR 808 (Ch) .......................................................180, 186
Cooper v Critchley [1955] Ch 431 (CA) ................................................................. 301
Cooper v Williams (1831) 4 Ohio 253, 22 Am Dec 745 ...........................................8–9
Copeland v Greenhalf [1952] Ch 488 (Ch) ............................................................. 222
Cosic v Croatia (App No 3572/06) ..................................................................103, 112
Costello v Chief Constable of Derbyshire [2001] EWCA Civ 381, 
 [2001] 1 WLR 1437 ............................................................................................ 316
Cotrill v Myrick (1835) 3 Fair 222 ............................................................................12
Cottonwood Christian Center v Cypress Redevelopment Agency (2002) 
 218 F Supp 2d 1203 ..............................................................................................31
Coulthurst v Sweet (1866) LR 1 CP 649.................................................................. 350

0 prelim pages.indd   xiii0 prelim pages.indd   xiii 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



xiv Table of  Cases

Cowper v Laidler [1903] 2 Ch 337 (Ch) ....................................................................45
Crabb v Arun DC [1976] Ch 179 (CA ....................................................... 179–80, 192
Crédit Foncier Franco-Canadien v Bennett (1963) 43 WWR 545 (BC CA) ............... 296
Dalton v Angus (1881) 6 App Cas 740 (HL) ....................................................247, 249
Daniells v Mendonca (1999) 78 P & CR 401 (CA) .............................................. 48, 52
Dann v Spurrier (1802) 7 Ves 231 ........................................................................... 193
Davies v Dennis [2009] EWCA Civ 1081, [2010] 1 P & CR DG13 ........................... 226
De Bussche v Alt (1878) 8 Ch D 286 (CA) .............................................................. 182
de Mattos v Gibson (1849) 4 De G & J 276, 45 ER 108 ........................................... 321
Deansville Cemetery Association, In the Matter of (1876) 66 NY 569 .......................12
Defence Estates v JL [2009] EWHC 1049 (Admin) ..........................................116, 122
Den d Bayard v Singleton (1787) 1 NC 5, 1 Mart (NC) 48 .......................................6–7
Detillin v Gale (1802) 7 Ves 583, 32 ER 234 ............................................................ 157
Deutsche Morgan Grenfell Group Plc v Inland Revenue Commissioners 
 [2006] UKHL 49, [2007] 1 AC 558 ...................................................................... 352
Develop Don’t Destroy (Brooklyn) v Empire State Development Corp 
 (No 114631/09) 26 Misc 3d 1236A (10 March 2010) ..............................................20
Develop Don’t Destroy (Brooklyn) v Urban Development Corp, 
 Matter of (2009) 874 NYS 2d 414 .................................................................. 20, 22
Dextra Bank and Trust Co Ltd v Bank of Jamaica [2001] UKPC 50, 
 [2002] 1 All ER (Comm) 193 .............................................................................. 339
Di Palma v UK (1986) 10 EHRR 149 ...................................................................... 110
Dickinson v Grand Junction Canal Co (1852) 7 Exch 282; 155 ER 953 ......................69
Dillwyn v Llewelyn (1862) 4 De GF & J 517........................................................... 185
Dockrill v Cavanagh (1944) 45 SRNSW 78 (NSW SC) ............................................ 136
Doe d Bastow v Cox (1847) 11 QB 422; 116 ER 421 ................................................ 137
Doe d Cheny v Batten (1775) Cowp 243; 98 ER 1066 .............................................. 137
Doe d Davies v Thomas (1851) 6 Ex 854; 155 ER 792 ............................................. 134
Doe d Gray v Stanion (1836) 1 M & W 700 ............................................................ 134
Doe d Tomes v Chamberlaine (1839) 5 M & W 14, 151 ER .................................... 141
Don King v Warren [2000] Ch 291 (CA)................................................................. 319
Doran v Liverpool CC [2009] EWCA Civ 146, [2009] 1 WLR 2365 ............ 103, 116–18
Dreamgate Properties Ltd v Arnot (1998) 76 P & CR 25 (CA) ................................ 141
Dresden Estates Ltd v Collinson (1987) 55 P & CR 47 (CA) ................................... 144
D’Silva v Lister House Developments Ltd [1971] Ch 17 (Ch) .................................. 138
Dublin City Council v Gallagher [2008] IEHC 354 ................................................. 118
E & L Berg Homes Ltd v Grey [1980] 1 EGLR 103 (CA) ........................................ 186
East Hartford v Hartford Bridge Co (1850) 51 US (10 How) 511 .................................9
Eastland Homes Partnership Ltd v Whyte [2010] EWHC 695 (QB) ............ 107, 116–17
Electrolux Ltd v Electrix (1954) 71 RPC 23 (CA) .................................................... 186
Elias v Mitchell [1972] Ch 652 (Ch) ....................................................................... 301
Ellenborough Park, Re [1955] 2 All ER 38 (Ch); [1956] 
 Ch 131 (CA) ...........................................................................202–3, 221, 268, 379
Elliston v Reacher [1908] 2 Ch 665 (CA) ................................................................ 239
Embrey v Owen (1851) 6 Exch 353; 155 ER 579 .................................................. 66, 79
Entick v Carrington (1765) 19 Howell St Tr 1029, 95 ER 807 ................................ 7, 33
Epps v Esso Petroleum Co Ltd [1973] 1 WLR 1071 (Ch) ......................................... 269
Errington v Errington [1952] 1 TLR 231 (CA) ........................................................ 141
Essex Plan Ltd v Broadminster (1988) 56 P & CR 353 (Ch) .............................141, 145

0 prelim pages.indd   xiv0 prelim pages.indd   xiv 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



Table of  Cases xv

Eureka Basin Warehouse & Mfg Co of Long Island, Matter of (1884) 96 NY 42 ......13
F G Hemisphere Associates LLC v Republic of Congo [2005] EWHC 3103 (Comm) ....93
Fairclough v Swan Brewery Ltd [1912] AC 565 (HL) ............................................... 157
Fine Art Society v The Union Bank of London (1886) 17 QBD 705 (CA) ................ 345
First National Securities Ltd v Hegarty [1985] QB 850 (CA) ............................84–5, 87
Fishenden v Higgs and Hill Ltd (1935) 153 LT 128 (CA) ....................................... 54–5
Fisher v Brooker [2009] UKHL 41, [2009] 1 WLR 1764 ........................................... 368
Fleeman v Lyon 2009 GWD 32-539 ........................................................................ 227
Folkestone Corporation v Brockman [1914] AC 338 (HL) ....................................... 245
Forbes v Aberdeenshire Council and Trump International Golf Links, 
 Petition of Mary Buchan [2010] CSOH 01 ...........................................................17
Forrester Ketley & Co v Brent & Palette [2009] EWHC 3441 (Ch) ........................ 85–6
Forsyth-Grant v Allen [2008] EWCA Civ 505, [2008] 2 EGLR 16 ..............................46
Foster Ketley & Co v Brent [2009] EWHC 3441 (Ch) ............................................. 108
Four-Maids Ltd v Dudley Marshall (Properties) Ltd [1957] Ch 317 (Ch) ..........158, 172
Francis Jackson Developments v Stemp [1943] 2 All ER 601 (CA) ........................... 141
Frazer v Walker [1967] 1 AC 569 (PC) ....................................291–2, 294–5, 297, 304–5
Gafford v Graham (1999) 77 P & CR 73 (CA) ..........................................................52
Gardner v Hodgson’s Kingston Brewery Company Limited [1903] AC 229 (HL) ..... 253
Gardner v Village of Newburgh (1816) 2 Johns Ch 162, 7 Am Dec 526 ................. 9, 13
Ghaidan v Godin-Mendoza [2004] 2 AC 557 (HL) ................................................. 108
Gibbs v Messer [1891] AC 248 (PC) .........................................................291–8, 305–6
Gill v Bucholtz (2009) 310 DLR (4th) 278 (BC CA) ...................................... 295–9, 305
Gillett v Holt [2001] Ch 210 (CA) ...................................................................178, 187
Gillow v UK (App No 9063/80) (1986) 11 EHRR 336 ............................................. 105
Gissing v Gissing [1971] AC 886 (HL) .................................................................... 188
Goggerley v Cuthbert (1806) 2 Bos & P NR 170, 127 ER 589 ...........................336, 355
Goldspan Ltd, Re [2003] BPIR 93 (Ch) ....................................................................92
Goldstein v New York State Urban Development Corp, Matter of (2009) 
 879 NYS 2d 524 ...................................................................................................20
Goldstein v New York State Urban Development Corp, Matter of (2009) 921 
 NE 2d 164  .................................................................................................. 12, 20
Goldstein v Pataki (2008) 516 F 3d 50, cert den (2008) 128 S Ct 2964, 
 171 L Ed 2d 906 ...................................................................................................19
Gordon v London, City and Midland Bank [1902] 1 KB 242 (CA); 
 [1903] AC 240 (HL) ........................................................................................... 343
Grand Junction Canal Co v Shugar (1870-71) LR 6 Ch App 483 (CA) .......................69
Great Western Railway Company v Smith (1875-1876) LR 2 Ch D 235 (CA) ........... 204
Greenwood v Martins Bank Ltd [1933] AC 51 (HL) ............................................... 340
Gregory v Mighell (1811) 18 Ves 328 ...................................................................... 185
Griffi th v Williams (1978) 248 EG 947 (CA) ........................................................... 180
Griffi ths v Minister for Lands, Planning and Environment (2008) 235 CLR 232..... 4, 31
Guerra & Others v Italy (App no 14967/89) (1998) 26 EHRR 357 .............................49
Hale v Lawrence (1848) 21 N J Law 714 .....................................................................9
Halsall v Brizell [1957] Ch 169 (Ch) ....................................................................... 233
Hammersmith & Fulham LBC v Alexander-David [2009] 
 EWCA Civ 259, [2010] 2 WLR 1126 ................................................................... 319
Hammersmith and Fulham LBC v Monk [1992] 1 AC 478 (HL) ...102, 109, 111, 120, 125, 

129, 136

0 prelim pages.indd   xv0 prelim pages.indd   xv 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



xvi Table of  Cases

Harding v Goodlett (1832) 11 Tenn (3 Yerger) 41, 24 Am Dec 546.................. 11, 13, 28
Harman v Glencross [1986] Fam 81 (CA) .................................................85, 87, 89–90
Harrow LBC v Qazi [2003] UKHL 40, [2004] 1 AC 983 .............. 102–3, 105–6, 109–10, 

113–14, 120–1, 124, 126
Harvey v Thomas (1840) 10 Watts 63, 36 Am Dec 141 ..............................................11
Hatton v UK (App No 36022/97) 2 October 2001 ................................................... 108
Hawaii Housing Authority v Midkiff (1984) 467 US 229 ..................................... 14, 29
Heller v British Columbia (Registrar, Vancouver Land Registration District) 
 (1960) 26 DLR (2d) 154 (BC CA) ....................................................................... 296
Heslop v Burns [1974] 1 WLR 1241 (CA) .................................................134, 139, 141
Hester v United States (1924) 265 US 57 ...................................................................33
Heyward v Mayor etc of New York (1852) 7 NY 314 ............................................ 9, 11
Hill v Tupper (1863) 2 H & C 122, 159 ER 51 .................................... 312–13, 315, 317
Hillingdon LBC v Collins [2008] EWHC 3016 (Admin) .......................................... 116
Hinton v Donaldson (27 July 1773) ....................................................................... 374
Historic Buildings & Monuments Commission for England v Nolan and 
 others (Ch) 6 July 1999 ........................................................................................62
Hodgson v Marks [1971] Ch 892 (CA) ................................................................... 301
Holiday Inns Inc v Broadhead (1974) 232 EG 951 (Ch) ........................................... 187
Hollicourt v Bank of Ireland [2001] Ch 555 (CA) ................................................... 351
Hollywood Silver Fox Farm Ltd v Emmett [1936] 2 KB 468 (KB) ..............................42
Homewood Mortgage Investments Ltd v Lee [2008] BCSC 512, BCWLD 6146 ....... 296
Horford Investments Ltd v Lambert [1976] Ch 39 (CA) ...................................... 137–8
Hornsby v Greece (App no 18357/91) (1997) 24 EHRR 250 ......................................90
Horsham Properties Group Ltd v Clark & Others [2008] EWHC 2327 (Ch), 
 [2009] 1 WLR 1255 .....................................................................................108, 159
Huang v Secretary of State for the Home Department [2007] UKHL 11, 
 [2007] 2 AC 167 ................................................................................................. 123
Hunter v Canary Wharf Ltd [1997] AC 655 (HL) .....................................................46
ICM Agriculture Property Ltd & others v The Commonwealth of Australia 
 and others [2009] HCA 51 ...................................................................................78
International Factors v Rodriguez [1979] QB 351 (CA) ..................334, 344–5, 349, 354
International News Service v Associated Press (1918) 248 US 251 (US SC) .............. 379
Interoven Stove Co Ltd v Hibberd & Painter & Shepherd [1936] 1 All ER 263 (KB) ....135
Inwards v Baker [1965] 2 QB 29 (CA)..............................................................178, 186
IRC v Muller & Co’s Margarine [1901] AC 217 (HL) ............................................. 378
Irish Shell and BP Ltd v John Costello Ltd [1984] IR 511 (Irish SC) 523 .................. 134
Isenberg v East India House Estate Co Ltd (1863) De GJ & S 263 .............................53
JA Pye (Oxford) Ltd v UK (App No 44302/02) (2008) 46 EHRR 45 ......................... 108
Jaggard v Sawyer [1995] 1 WLR 269 (CA) ........................................ 45, 47–8, 52–3, 56
James v UK (App No 8795/79) (1986) 8 EHRR 123 .........................................111, 119
Javad v Aqil [1991] 1 WLR 1007 (CA) .................................................................... 140
Jennings v Rice [2002] EWCA Civ 159, [2003] 1 P & CR 100 .................................. 187
John and Cherry Streets, New York, Matter of (1838) 19 Wend 659 ..........................10
John Shore v Porter (1789) 3 Term Rep 13; 100 ER 429 ........................................... 135
Kammins Ballrooms Co Ltd v Zenith Investments (Torquay) Ltd [1971] 
 AC 850 (HL) ..................................................................................................... 186
Katene Te Whakaruru v Public Trustee (1893) 12 NZLR 651 .................................. 293

0 prelim pages.indd   xvi0 prelim pages.indd   xvi 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



Table of  Cases xvii

Kaur v New York State Urban Development Corp, Matter of (2010) 
 15 NY 3d 235 ................................................................................................ 22, 34
Kay v Lambeth LBC [2006] UKHL 10, [2006] 2 AC 465 .......102–7, 110, 113–18, 121–2, 

124–8
Kay v UK (App No 37341/06) .......................................................... 103–4, 113, 126–8
Keeble v Hickeringill (1707) 11 East 574, 88 ER 945 .................................................42
Keith G Collins Ltd and Director, Veteran’s Land Act, Re (1987) 35 DLR (4th) 96 ... 134
Kelo v City of New London, Connecticut (2005) 545 US 469 ....................11, 13–15, 31
Keppell v Bailey (1834) 2 My & K 517, 39 ER 1042 ..................................321, 326, 328
Khatun v UK (App No 38387/97) (1998) 26 EHRR CD 212 .................................... 108
Kine v Jolly [1905] 1 Ch 480 (CA) ............................................................................54
Kirin-Amgen v Hoechst Marion Roussel [2005] RPC 9 (HL) .................................. 376
Kleinwort Sons and Co v Dunlop Rubber Co (1907) 97 LT 263 (HL) ...................... 350
Knight v Knight (1840) 3 Beav 148 (Ch) ................................................................. 370
Kremen v Cohen (2003) 337 F 3d 1024 (California) .........................................335, 346
Kuwait Airways Corporation v Iraqi Airways Co (Nos 4 & 5) [2002] AC 883 (HL) ....333
Lac Minerals v International Corona Resources (1989) 61 DLR (4th) 14 (Supreme 

Court of Canada) ............................................................................................. 380
Lace v Chantler [1944] KB 368 (CA) ...................................................................... 144
Ladbroke (Football) Ltd v William Hill (Football) Ltd [1964] 1 WLR 273 (HL) ...373, 379
Lane v O’Brien Homes [2004] EWHC 303 (QB) .......................................................47
Larkos v Cyprus (App No 29515/95) (1999) 30 EHRR 597 ...................................... 110
Lawrence v Wright (2007) 278 DLR (4th) 698 (Ont CA) ....................... 295–9, 304, 306
Leeds CC v Price [2006] UKHL 10, [2006] 2 AC 465 .................................... 102–3, 106
Leighton v Theed (1702) 1 Ld Raymond 707, 91 ER 359 ......................................... 136
Lester v Woodgate [2010] EWCA Civ 199 .............................................................. 179
Lewisham LBC v Masterson (2000) 80 P & CR 117 (CA) ....................................... 135
Linklaters v HSBC [2003] EWHC 1113 (Comm), [2003] 2 Lloyd’s Rep 545 ......342, 357
Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548 (HL) .......................... 345, 352–3, 357
Livingston v Mayor etc of New York (1831) 8 Wend 85, 22 Am Dec 622  ....................8
Lloyds Bank v The Chartered Bank of India, Australia and China [1929] 
 1 KB 40 (CA) ..................................................................................................... 339
Loan Association v Topeka (1874) 87 US (20 Wall) 655 ............................. 6, 10, 13, 30
London & Blenheim Estates v Ladbroke Retail Parks [1992] 1 WLR 1278 (Ch) ....... 318
London & Quadrant Housing Trust v R (Weaver) [2009] EWCA Civ 587, 
 [2010] 1 WLR 363 ............................................................................................. 107
London City Council v Allen [1914] 3 KB 642 (CA) ............................................... 322
London Joint Stock Bank Ltd v MacMillan [1918] AC 777 (HL) ............................. 340
Longrigg, Burrough & Trounson v Smith (1979) 251 EG 847 (CA) ......................... 140
Lopez Ostra v Spain (App no 16798/90) (1995) 20 EHRR 277 ............................49, 108
Lough v First Secretary of State [2004] EWCA Civ 905, [2004] 1 WLR 2557 .............49
Luker v Dennis (1877) 7 Ch D 277 (Ch) ................................................................. 321
Lumley v Gye (1853) 2 El & Bl 216, 118 ER 1083 ................................................... 315
Lynes v Snaith [1899] 1 QB 486 (QB) ..............................................................134, 141
Lysaght v Edwards (1875-76) LR 2 Ch D 499 (Ch) .............................................. 277–8
Mabey v UK (App No 28370/95) (1996) 22 EHRR CD 123 ..................................... 105
McCann v UK (App No 19009/04) (2008) 47 EHRR 40 ..... 102–3, 109, 111–12, 115–16, 

120, 122, 126
McDonald v Coys of Kensington [2004] EWCA Civ 47, [2004] 1 WLR 2775 ........... 355

0 prelim pages.indd   xvii0 prelim pages.indd   xvii 4/26/2011   9:45:45 AM4/26/2011   9:45:45 AM



xviii Table of  Cases

McGlynn v Welwyn Hatfi eld DC [2009] EWCA Civ 285, [2010] HLR 10 ................ 116
McKennit v Ash [2006] EWCA Civ 1714, [2008] QB 73 .......................................... 108
McPhail v Persons, Names Unknown [1973] Ch 447 (CA) ...................................... 105
Malkins Nominees v Societé Financière Mirelis [2004] EWHC 2631 (Ch) ............... 345
Malory Enterprises Ltd v Cheshire Homes (UK) Ltd [2002] EWCA Civ 151, 
 [2002] Ch 216 .............................................................................................269, 304
Manchester Airport plc v Dutton [2000] QB 133 (CA) ........................................... 316
Manchester CC v Pinnock [2010] UKSC 45 .....................................................103, 126
Margaronis Navigation Agency Ltd v Henry W Peabody & Co of London Ltd
 [1965] 2 QB 430 (CA) ..........................................................................................42
Martin v Philadelphia (1966) 215 A 2d 894 ..............................................................23
Marzari v Italy (1999) 28 EHRR CD 175 ........................................................108, 110
Mascall v Mascall (1985) 50 P & CR 119 (CA) ...................................................... 277
Matharu v Matharu (1994) 68 P & CR 93 (CA) ..................................................... 180
Mayor etc of New York, In the Matter of the (1885) 99 NY 569 .................................9
MCC Proceeds Inc v Lehman Bros International (Europe) [1998] 4 All ER 675 (CA) ..344
Mellor v Watkins (1873-74) LR 9 QB 400 (QB) ...................................................... 207
Messenger v Pennsylvania Railroad Co (1873) 36 N J Law (7 Vroom) 407, 
 13 Am Rep 457 ....................................................................................................29
Messenger v Pennsylvania Railroad Co (1874) 37 N J Law (8 Vroom) 531, 1
 8 Am Rep 754 ......................................................................................................29
Meyer v City of Cleveland (1930) 171 NE 606 ..........................................................23
Midland Bank v Brown Shipley [1991] 2 All ER 690 (Com Ct) ................................ 356
Midland Bank v Reckitt [1933] AC 1 (HL) ............................................................. 356
Midtown Ltd v City of London Real Property Co Ltd [2005] EWHC 33 
 (Ch), [2005] 1 EGLR 65 ..............................................................40, 47, 49, 54–5, 57
Miner v Gilmour (1858) 12 Moo PC 131; 14 ER 861 .................................................67
Moncrieff v Jamieson [2007] 1 WLR 2620 (HL) ..................................................... 318
Moody v Steggles (1879) 12 Ch D 261 (Ch) ............................................................ 247
Moore v British Waterways Board [2010] EWCA Civ 42, [2010] CP Rep 21 ...............62
Moore v Dimond (1929) 43 CLR 105 (Aus HC) ...................................................... 136
Morison v London County & Westminster Bank [1914] 3 KB 356 (CA) ..339–41, 351–2
Morland v Cook (1868) LR 6 Eq 252 (Ch).............................................................. 325
Mortimer v Bailey [2004] EWCA Civ 1514, [2005] 2 P & CR 9 ............................. 52–3
Mosley v NGN Ltd [2008] EWHC 1777 (QB), [2008] EMLR 20 ............................. 108
Mullen v Salford CC [2010] EWCA Civ 336, [2010] BLGR 559 ...103, 114, 116–18, 121, 129
Murphy Oil Co Ltd and Dau, Re (1969) 7 DLR (3d) 512 ..........................................31
Murphy v Erie County (1971) 268 NE 2d 771 ...........................................................22
Murray v Express Newspapers Plc [2008] EWCA Civ 446, [2009] Ch 481 ................ 108
Mustad v Allcock [1963] 3 All ER 416 (HL) ........................................................... 380
National Provincial Bank v Ainsworth [1965] AC 1175 (HL) .............................78, 379
National Westminster Bank plc v Malhan [2004] EWHC 847 (Ch), 
 [2004] 2 P & CR DG9 ....................................................................................... 108
National Westminster Bank plc v Rushmer [2010] EWHC 554 (Ch), 
 [2010] 2 FLR 362 ..........................................................................................86, 108
Nationwide Building Society v Wright [2009] EWCA Civ 811, [2010] 
 Ch 318 ................................................................................................. 88, 94–5, 97
Neaverson v Peterborough Council [1902] 1 Ch 573 ............................................... 247
New Windsor Corp v Mellor [1975] Ch 380 (CA) .................................................. 246

0 prelim pages.indd   xviii0 prelim pages.indd   xviii 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



Table of  Cases xix

New York State Urban Development Corp, Matter of (Atlantic Yards Land 
 Use Improvement and Civic Project - Phase 1 (No 32741/09) 26 Misc 3d 1228A 
 (1 March 2010) ................................................................................................ 4, 20
Newham LBC v Thomas-Van Staden [2008] EWCA Civ 1414, [2009] 5 EG 108 ... 146–7
Niagara Falls & Whirlpool Railway Co, Matter of (1888) 15 NE 429 .......................12
Niru Battery Manufacturing Co v Milestone Trading Ltd (No.2) [2003] EWHC 
 1032 (Comm), [2003] 2 All ER 14 ....................................................................... 351
Nisbet & Potts’ Contract, Re [1906] 1 Ch 386 (CA)................................................ 323
Northern Ireland Road Transport Board v Benson [1940] NI 13330
Norwich Building Society v Steed [1993] Ch 116 (CA)269
OBG Ltd v Allan [2005] EWCA Civ 106, [2005] QB 762, 
 [2007] UKHL 21, [2008] 1 AC 1 ........................ 315, 334–5, 337, 345–50, 353, 358–9
Odogwu v Vastguide Ltd [2009] EWHC 3565 (Ch)...................................... 270–1, 282
Oehlerking Estate, Re [2008] BCSC 1648, [2009] BCWLD 1192 (BC SC) ............. 296–7
Oehlerking Estate, Re [2009] BCCA 138, [2009] BCWLD 2842, [2009] 7 WWR 468 ...297
Offi cial Receiver for Northern Ireland v Rooney [2009] 2 FLR 1437 (Ch Northern 

Ireland) ............................................................................................................ 108
Ogden v Benas (1873-74) LR 9 CP 513 ................................................................... 351
Ottey v Grundy [2003] EWCA Civ 1176................................................................. 187
Oxfordshire County Council v Oxford City Council [2006] UKHL 25, 
 [2006] 2 AC 674 ...................................................................................246, 249, 256
P v UK (App No 14751/89) (12 December 1990) ..................................................... 110
Palmer v Bowman [2000] 1 WLR 842 (CA) ..............................................................72
Parker d Walker v Constable (1769) 3 Wils 25, 95 ER 913 ....................................... 137
Paulic v Croatia (App No 3572/06) ..........................................................103, 112, 129
Payton v New York (1980) 445 US 573 .....................................................................33
Peakin v Peakin [1895] 2 IR 359 ............................................................................. 141
Peavy-Wilson Lumber Co, Inc v County of Brevard (1947) 31 So 2d 483 ............. 13, 27
Peffer v Rigg [1977] 1 WLR 285 (Ch) ..................................................................... 268
People, ex rel Fountain v Board of Supervisors of Westchester County (1848) 
 4 Barb 64...........................................................................................................6, 9
People v Morris (1835) 13 Wend 325 ..........................................................................9
People v Platt (1819) 17 Johns 195, 8 Am Dec 382 ......................................................9
Perpetual Trustees Australia Ltd v Heperu [2009] NSWCA 84 ................................ 356
Pinnock v Manchester CC [2009] EWCA Civ 852, [2010] 1 WLR 713 103, 114, 116–17, 

121, 126–9
Planning Act 2008, sch 9, para 4(2) ..........................................................................51
Plimmer v Mayor of Wellington (1884) 9 App Cas 699 (PC) ................. 177–8, 180, 185
Poletown Neighborhood Council v City of Detroit (1981) 304 NW 2d 455 ........... 32–3
Polo Woods Foundation v Shelton-Agar [2009] EWHC 1361 (Ch), 
 [2009] 1 P & CR 12 ........................................................................................... 267
Poplar HRCA v Howe [2010] EWHC 1745 (QB) .................................................... 120
Port Line Ltd v Ben Line Steamers Ltd [1958] 2 QB 146 (QB) ............................. 321–2
Powell v Benney [2007] EWCA Civ 1283 ................................................................ 187
Prentice v Brisbane City Council [1966] Qd R 394 ....................................................33
Price v Hilditch [1930] 1 Ch 500 (Ch).......................................................................54
Pritchard v Westminster Bank [1969] 1 WLR 547 (CA) .............................................93
Proctor v Bennis (1887) 36 Ch D 740 (CA) ............................................................. 182
Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386 (HL) ...144, 147

0 prelim pages.indd   xix0 prelim pages.indd   xix 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



xx Table of  Cases

Pugh v Howells (1984) 48 P & CR 298 (CA) .............................................................55
Pullen v Dublin City Council [2008] IEHC 279 ...................................................... 118
R & R Fazzolari Pty Ltd v Parramatta City Council (2009) 237 CLR 603 ..................14
R (Alfred McAlpine Homes Ltd) v Staffordshire County Council [2002] EWHC 76 

(Admin), [2002] 2 PLR 1 ................................................................................... 251
R (Begum) v Denbigh High School Governors [2006] UKHL 15, [2007] 1 AC 100 .... 123
R (Beresford) v Sunderland City Council [2003] UKHL 60, [2004] 1 AC 889 ....251–5, 258
R (Daly) v Secretary of State for the Home Department [2001] UKHL 26, 
 [2001] 2 AC 532 ................................................................................................. 123
R (Godmanchester Town Council) v Secretary of State for Environment, Food and 

Rural Affairs [2007] UKHL 28, [2008] AC 221.................................................... 252
R (Husband) v Solihull MBC [2009] EWHC 3673 (Admin) .................................... 120
R (Kevin Lewis) v Redcar & Cleveland Borough Council & Anor 
 [2010] UKSC 11, [2010] 2 WLR 653 ................................................. 246, 253, 256–8
R (Laing Homes Ltd) v Buckinghamshire County Council [2003] EWHC 1578 

(Admin), (2004) 1 P & CR 36 ........................................................................ 255–6
R (Lewis) v Redcar and Cleveland BC (No 2) [2010] UKSC 11, [2010] 2 WLR 653 ....37
R (McIntyre) v Gentoo Group Ltd [2010] EWHC 5 (Admin), [2010] 2 P & CR DG6..107
R (Oxfordshire & Buckinghamshire Mental Health NHS Foundation Trust & 
 Another) v Oxfordshire County Council & Others [2010] EWHC 530 (Admin), 

[2010] LGR 631 ................................................................................................ 251
R v Bloomsbury & Marylebone County Court ex p Blackburne (1984) 
 14 HLR 56 (QB) ................................................................................................ 142
R v Horncastle [2009] UKSC 14, [2010] 2 WLR 47 ................................................. 104
R v Newcastle upon Tyne County Court ex p Thompson (1988) 20 HLR 430 (QB) .. 142
R v Oxfordshire County Council, ex p Sunningwell Parish Council [2000] 
 1 AC 335 (HL) ................................................................................. 242, 251, 255–6
R v Petrie (1855).................................................................................................... 245
Rameshur Pershad Narain Singh v Koonj Behari Pattuck (1878-79) 
 4 App Cas 121 (PC) .............................................................................................70
Ramsden v Dyson (1866) LR 1 HL 129 (HL) .................175–7, 179–83, 185–7, 193, 197
Reckitt and Colman Products v Borden Inc [1990] 1 WLR 491 (HL) ................377, 380
Regan v Paul Properties Ltd [2006] EWCA Civ 1391, [2007] Ch 135 .......... 40, 47, 55–7
Regents of University of Maryland v Williams (1838) 9 Gill & John 365, 
 31 Am Dec 72 .................................................................................................. 7, 10
Reviczky v Meleknia and HSBC Bank Canada (2007) 287 DLR (4th) 193 (Ont SCJ) ..297
Rhone v Stephens [1994] 2 AC 310 (HL) .......................................... 125, 212, 325, 327
Richardson v Langridge (1811) 4 Taunt 128; 128 ER 277 .................................... 136–7
Rickards v Lothian [1913] AC 263 (HL) ...................................................................73
Riley v Charleston Union Station Co (1905) 51 SE 485 ....................................... 10, 30
Roberts Petroleum Ltd v Bernard Kenny Ltd [1982] 1 WLR 301 (CA); 
 [1983] 2 AC 192 (HL) ........................................................................... 84, 88–9, 94
Robinson v Bailey [1942] Ch 268 (Ch)......................................................................92
Rochdale Canal Co v King (1853) 16 Beav 630 ....................................................... 193
Rogers and Magee v Bradshaw (1823) 20 Johns 735 .............................................. 9, 29
Rogers v Kelly (1809) 2 Camp 123 .......................................................................... 351
Ropaigealach v Allied Irish Bank Plc [2001] EWCA Civ 1790 ....................................96
Rose, Re [1952] Ch 499 (CA) ................................................................................. 277

0 prelim pages.indd   xx0 prelim pages.indd   xx 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



Table of  Cases xxi

Rowley v Tottenham Urban District Council (1914) ............................................... 245
Royal Brunei Airlines v Tan [1995] 2 AC 378 (HL) .................................................. 323
Rugby Charity Trustees v Merryweather (1790) ..................................................... 245
Rylands v Fletcher (1868) LR 3 HL 330 (HL) ........................................................ 73–4
S v UK (1986) 47 DR 274 ....................................................................................... 110
Salford CC v Mullen [2010] EWCA Civ 336, [2010] BLGR 559 .....103, 114, 116–18, 121, 129
Santley v Wilde [1899] 2 Ch 474 (CA) .................................................. 151–2, 154, 172
Scudder v Trenton Delaware Falls Co (1832) 1 Saxton Ch 694, 23 Am Dec 756 ...8, 28–9
Sharp v Thomson 1997 SC (HL Sc) ........................................................................ 214
Sharpless v Mayor etc of Philadelphia (1853) 21 Penn 147, 59 Am Dec 759 .. 6–7, 10, 30
Shaw v Applegate [1977] 1 WLR 970 (CA) ............................................................. 186
Shelfer v City of London Electric Lighting Company [1895] 1 Ch 287 (CA) ....40, 46–8, 

50, 54–5, 57
Shell-Mex v Manchester Garages [1971] 1 WLR 612 (CA) ...................................... 148
Shield Mark BV v Kist (t/a Memex) [2004] RPC 315 (ECJ) ..................................... 377
Site Developments (Ferndown) Ltd v Barratt Homes Ltd [2007] EWHC 
 415 (Ch) .....................................................................................................48–9, 56
Slack v Leeds Industrial Co-operative Society Ltd [1924] 2 Ch 475 (CA) ...................55
Smith v Brudenell-Bruce (2002) 2 P & CR 4 (Ch) ............................................... 251–2
Smith v Kenrick (1849) 7 CB 515 (KB).................................................................. 74–5
Smith v Lawrence 2009 GWD 6-104 ....................................................................... 227
Smith v Lloyds TSB [2001] QB 541 (CA) ...........................................................339–41
Smith v Secretary of State for Trade and Industry [2007] EWHC 1013 (Admin), [
 2008] 1 WLR 394 .................................................................................................21
Sole v Secretary of State for Trade and Industry [2007] EWHC 1527 (Admin), 
 (2007) 151 SJLB 746 ............................................................................................21
Sopwith v Stuchbury (1983) 17 HLR 50 (CA) ......................................................... 144
Southwestern Illinois Development Authority v National City Environmental, 
 LLC (2002) 768 NE 2d 1 ....................................................................27–9, 32–3, 36
Spain (Kingdom of) v Christie, Manson & Woods Ltd [1986] 1 WLR 1120 (Ch) .......43
Stack v Dowden [2007] UKHL 17, [2007] 2 AC 432 ..................................... 105, 192–3
Standard Commercial Property Securities Ltd v Glasgow CC [2006] UKHL 
 50; 2007 SC (HL) 33 ...................................................................................... 33, 51
Stankova v Slovakia (App No 7205/02) ................................................................... 112
Stilwell v Simpson (1983) 133 NLJ 894 ............................................................180, 186
Stockport Waterworks Co v Potter (1864) 3 H & C 300, 159 ER 545....................... 317
Stovin v Wise [1996] AC 923 (HL) .......................................................................... 326
Street v Mountford [1985] 1 AC 809 (HL) ................................................... 143, 145–6
Sturges v Bridgman (1879) 11 Ch D 852 (CA) ......................................................... 252
Suffolk County Council v Mason [1979] AC 705 (HL) ............................................ 244
Sutton’s Heirs v City of Louisville (1837) 5 Dana 28 ........................................... 10, 29
Swiss Bank v Lloyds Bank [1979] Ch 548 (Ch).................................................... 321–2
Tailors of Aberdeen v Coutts (1840) 1 Rob 296 ...................................................... 214
Tamares (Vincent Square) Ltd v Fairpoint Properties (Vincent Square) 
 Ltd [2007] EWHC 212 (Ch), [2007] 1 WLR 2167 .........................40, 44, 46–7, 54, 57
Taylor Fashions v London Victoria Trustees Ltd [1982] QB 133n (Ch) ............179, 183, 
 185–7, 198
Taylor v Central Bedfordshire Council [2009] EWCA Civ 613, 
 [2010] 1 WLR 446 ................................................................................ 103, 116–18

0 prelim pages.indd   xxi0 prelim pages.indd   xxi 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



xxii Table of  Cases

Taylor v Porter and Ford (1843) 4 Hill 140, 40 Am Dec 274 ......................6–7, 9, 11–12
Test Claimants in the FII Group Litigation v HM Revenue and Customs 
 [2008] EWHC 2893 (Ch); [2010] EWCA Civ 103 ................................................ 357
Thames Water Utilities Ltd v Oxford City Council [1999] 1 EGLR 167 .....................51
Thomas v Sorrell (1673) Vaugh 330; 124 ER 1098 ................................................... 134
Thorner v Major [2009] UKHL 18, [2009] 1 WLR 776 ....... 176, 187–9, 192, 195–6, 198
Thyroff v Nationwide Mutual Insurance Co (2007) 832 NYS 2d 873 ...................... 335
Timmins v Rowlinson (1765) 3 Burr 1603; 97 ER 1003 ........................................... 137
Transco plc v Stockport MBC [2003] UKHL 61, [2004] 2 AC 1 ............................. 73–4
Tulk v Moxhay (1848) 47 ER 1345 ..................................... 214, 216, 233, 235, 321, 325
Tuttle v Buck (1909) 107 Minn 145 ...................................................................... 42–3
Underwood v Bank of Liverpool [1924] 1 KB 775 (CA) ...................................339, 343
Union Co v Dock Co [1902] 2 Ch 569 .................................................................... 247
United Kingdom v James (App no 8795/79) (1986) 8 EHRR 123 ...............................50
United States v James Daniel Good Real Property (1993) 510 US 43 ...........................7
University of London Press v University Tutorial Press [1916] 2 Ch 601 (Ch) ...... 373–4
Ure v UK (App No 28027/95) (27 November 1996) ................................................. 110
Van der Lely NV v Bamfords Ltd [1963] RPC 61 (HL) ............................................ 376
Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304 ...................................6–10, 16
Varick v Smith (1835) 5 Paige Ch 137, 28 Am Dec 417 .......................................7, 9–10
Victoria Park Racing and Recreation Grounds v Taylor (1937) 58 CLR 479 
 (High Court of Australia) .................................................................................. 379
Wall v Collins [2007] EWCA Civ 444, [2007] Ch 390 ................................... 202–9, 240
Wallis, Re (1890) 25 QBD 176 (CA) ....................................................................... 157
Waltons Stores (Interstate) v Maher (1988) 164 CLR 387 (Aus HC) .................189, 191
Wandsworth LBC v Dixon [2009] EWHC 27 (Admin) ........................................ 120–1
Watson v Croft Promo-Sport Ltd [2009] EWCA Civ 15, [2009] 3 All ER 249 .............48
Wayling v Jones (1993) 69 P & CR 170 (CA) .......................................................... 187
Wayne County v Hathcock (2004) 684 NW 2d 765 ...................................................33
West River Bridge Co v Dix (1848) 47 US (6 How) 507 ......................................7–8, 28
Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669 (HL) ......... 270
Whalley v Lancs and Yorks Ry Co (1884) 13 QBD 131 (CA) .....................................74
Wheeler v Mercer [1957] AC 416 (HL) ............................................................134, 138
White v City of London Brewery Co (1889) 42 Ch D 237 (CA) ............................... 159
Wilkinson v Leland (1829) 27 US (2 Pet) 627 ..............................................................6
Williams & Glyn’s Bank v Boland (1978) 36 P & CR 448 (Ch); 
 [1979] Ch 312 (CA); [1981] AC 487 (HL) ........................ 105, 264, 279, 300–4, 306–7
Williams v Morland (1824) 2 B & C 910; 107 ER 620 ...............................................65
Willmott v Barber (1880) 15 Ch D 96 (Ch) ......................................................179, 185
Wilson v First County Trust Ltd (No 2) [2003] UKHL 40, [2004] 1 AC 816 ............. 124
Wilson v Harrow LBC [2010] EWHC 1574 (QB) .................................................... 120
Wood v UK (App No 32540/96) (1997) 24 EHRR CD69 ....................................90, 110
Wood v UK (App No 23414/02) 16 November 2004 ................................................ 106
Wrotham Park Estate Co Ltd v Parkside Homes Ltd [1974] 1 WLR 798 (Ch) ............52
Yaxley v Gotts [2000] Ch 162 (CA) .................................................................187, 194
Yeoman’s Row Management Ltd v Cobbe [2008] UKHL 55, 
 [2008] 1 WLR 1752 ............................................... 175–81, 184, 187–9, 191–5, 197–8
Zehentner v Austria (App No 20082/02) ................................. 103, 108–9, 112–13, 129

0 prelim pages.indd   xxii0 prelim pages.indd   xxii 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



Table of  Legislation

National

Australia
 Land Title Act 1994 (Qld)
  ss 11A, 11B, 187 ..............................................................................................293
 Real Property Act 1900 (NSW)
  s 56C ..............................................................................................................293
 Real Property and Conveyancing Legislation Amendment Act 2009 (NSW)
  Sch 1 ..............................................................................................................293
 Transfer of Land Statute 1866 (29 Vic No 301)
  ss 49 and 138 ..................................................................................................292

Austria
 ABGB (General Civil Code)
  § 354 ..............................................................................................................367
 UrhG 1936 (Urheberrechtsgesetz 1936, Austrian Author’s Rights Act 1936)
  § 87(3) ............................................................................................................375

Canada
 Land Registration Act 2001 (NS)
  ss 34 and 35 ....................................................................................................306
 Land Title Act 1996 (BC) ....................................................................................298
  s 23(2) ............................................................................................................296
  ss 25.1 and 26(1) .............................................................................................296
 Land Titles Act 1990 (Ont)
  ss 78(4) and 155 .......................................................................................295, 306
 Ministry of Government Services Consumer Protection and Service 
  Modernization Act 2006 (Ont) ........................................................................306
 Miscellaneous Statutes Amendment Act 2005 (BC) .............................................296

France
 Code Civil
  art 544 ............................................................................................................367
 CPI 1992 (Code de la propriété intellectuelle 1992, Intellectual Property Code 
  1992) art L 331 et seq ......................................................................................375

Germany
 BGB (Bürgerliches Gesetzbuch, Civil Code) .........................................................379
  § 903 ..............................................................................................................367
  § 931 ..............................................................................................................374

0 prelim pages.indd   xxiii0 prelim pages.indd   xxiii 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



xxiv Table of  Legislation

 Markengesetz 1994 (Trademarks Act 1994)
  § 27(2) ............................................................................................................378
 UrhG 1965 (Urheberrechtsgesetz 1965, Author’s Rights Act 1965)
  § 97 et seq .......................................................................................................375

Ireland
 Land and Conveyancing Law Reform Act 2009 .............................................153, 259
  s 11  ...............................................................................................................235
  s 33  ...............................................................................................................259
  s 48  ...............................................................................................................235
  s 49  ...............................................................................................................235
  s 49(2) ............................................................................................................328
  s 49(6)(a)(i) .....................................................................................................235

Netherlands
 Nieuw Burgerlijk Wetboek (New Civil Code)
  Art 3:13(2) ........................................................................................................43

New Zealand
 Land Transfer Act 1952 ......................................................................................292
  ss 62 and 63 ....................................................................................................292
 Property Law Act 1952 .......................................................................................233
 Property Law Act 2007
  s 303 ........................................................................................................233, 328
 Property Law Amendment Act 1986 ....................................................................233

Switzerland
 ZGB (Zivilgesetzbuch, Civil Code)
  art 641 ............................................................................................................367

Trinidad and Tobago
 Land Law and Conveyancing Act 1981
  s 118 ...............................................................................................................328

United Kingdom
 Access to Neighbouring Land Act 1992 ...............................................................324
 Administration of Justice Act 1956
  s 35  .................................................................................................................83
 Administration of Justice Act 1970 ............................................112, 154, 158, 161–2
  s 36 ............................................................................................................ 157–8
 Administration of Justice Act 1973 .....................................................................154
  s 8 ..................................................................................................................158
 Bills of Exchange Act 1882
  s 3(1) and (2) ..................................................................................................376
  s 24 ................................................................................................................339
  s 29 ................................................................................................................369
  s 55 ................................................................................................. 337, 340, 343
  s 61(1) ............................................................................................................339
  s 80 ................................................................................................................339

0 prelim pages.indd   xxiv0 prelim pages.indd   xxiv 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



Table of  Legislation xxv

  s 81 ................................................................................................................341
 Caravan Sites Act 1968
  s 4 ..................................................................................................................115
  s 4(6)(a) ..........................................................................................................115
 Chancery Amendment Act 1958
  s 2 ................................................................................................................ 46–7
 Charging Orders Act 1979 ..................................................................82–3, 92, 95–6
  s 1(1) ................................................................................................................83
  s 1(5) .......................................................................................................84, 87–9
  s 1(5)(a) ...................................................................................................... 87, 89
  s 1(5)(b) ............................................................................................................89
  s 2 ....................................................................................................................82
  s 3(1) .......................................................................................................... 84, 95
  s 3(4) ................................................................................................................82
  s 3(5) ................................................................................................................88
 Cheques Act 1957
  s 4 ............................................................................................ 339, 341, 343, 357
 Civil Procedure Rules … 84, 86
  r 55 ................................................................................................................129
  r 69 ..................................................................................................................94
  r 71 ............................................................................................................ 93, 95
  r 72 ..................................................................................................................94
  r 73 ..................................................................................................................82
  r 73.10 .......................................................................................................... 85–6
  r 73.3(1) ...........................................................................................................83
  r 73.4 ................................................................................................................83
  r 73.4(1) ...........................................................................................................83
  r 73.5(1)(b) .......................................................................................................84
  r 73.8(1) ...........................................................................................................84
  Sch 2 ................................................................................................................94
  PD 5.5 ............................................................................................................161
  PD 50.3 ..........................................................................................................163
  PD 50.3(2) ......................................................................................................164
  PD 55.8 ..........................................................................................................161
  PD 55A ..........................................................................................................161
 Commons Act 1876 ............................................................................................249
 Commons Act 2006 .....................................................................................242, 257
  s 15 ................................................................................................................246
 Commons Registration Act 1965
  s 22(1A) ..........................................................................................................246
 Consumer Credit Act 1974 ..........................................................................157, 160
 Consumer Credit Act 2006 ..........................................................................157, 160
 Conveyancing and Feudal Reform (Scotland) Act 1970 ........................................170
  s 20(2A) ..........................................................................................................170
  s 23(4) ............................................................................................................170
  s 23A ..............................................................................................................171
  s 24 ................................................................................................................170
  s 24(1C) ..........................................................................................................170
  s 24(5) ............................................................................................................171

0 prelim pages.indd   xxv0 prelim pages.indd   xxv 4/26/2011   9:45:46 AM4/26/2011   9:45:46 AM



xxvi Table of  Legislation

  s 24(7) ............................................................................................................171
  s 24A ..............................................................................................................170
  s 24A(2) ..........................................................................................................171
  s 24A(3) ..........................................................................................................171
  s 24A(4) ..........................................................................................................171
  s 24A(5) ..........................................................................................................171
  s 24B ..............................................................................................................171
  s 24C ..............................................................................................................171
  Sch 3 ..............................................................................................................170
 Copyright, Designs and Patents Act 1988
  s 1 ....................................................................................................... 371–3, 379
  s 1(1)(a) ..........................................................................................................373
  s 3 ..................................................................................................................381
  ss 3-4 ..............................................................................................................373
  s 3(1) ..............................................................................................................381
  s 3(1)(b) ..........................................................................................................372
  s 3(2) ..............................................................................................................373
  ss 5-8 ..............................................................................................................373
  s 5A ................................................................................................................373
  s 5A(2) ...........................................................................................................373
  s 5B ................................................................................................................373
  s 5B(4) ............................................................................................................373
  s 6 ...........................................................................................................370, 373
  s 6(6) ..............................................................................................................373
  s 8 ..................................................................................................................373
  s 8(2) ..............................................................................................................373
  ss 16-27 ..........................................................................................................373
  ss 16 et seq......................................................................................................373
  s 90 ................................................................................................................372
  s 90(3) ............................................................................................................370
  s 96(2) ............................................................................................................368
  s 213 ...............................................................................................................379
  s 222 ...............................................................................................................372
 Countryside and Rights of Way Act 2000 ..............................................................36
  s 98 ................................................................................................................246
 County Courts Act 1984
  s 86 ............................................................................................................ 83, 96
 Criminal Law Act 1977
  s 6 ...........................................................................................................119, 159
 Enterprise Act 2002 ..............................................................................................75
 Environment Act 1995 ..........................................................................................75
 Financial Services and Markets Act 2000 ......................................................152, 160
 Financial Services and Markets Act 2000 (Regulated Activities) Order 2001
  s 63(1) ............................................................................................................160
 Highways Act 1980 .............................................................................................242
  s 31 .........................................................................................................245, 250
  s 31(1) .....................................................................................................245, 252
  s 31(9) ............................................................................................................245
 Home Owner and Debtor Protection (Scotland) Act 2010 ...................... 153, 169–74

0 prelim pages.indd   xxvi0 prelim pages.indd   xxvi 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



Table of  Legislation xxvii

  s 1  .................................................................................................................170
  s 1(3) ..............................................................................................................171
  s 2(2) ..............................................................................................................170
  s 2(5) ..............................................................................................................171
  s 4(1) ..............................................................................................................171
  s 5 ..................................................................................................................171
 Housing Act 1985
  s 82A ..............................................................................................................102
  s 84 ................................................................................................................102
  Sch 2 .......................................................................................................102, 112
 Housing Act 1988 ...............................................................................................142
  s 5(5) ..............................................................................................................142
  Sch 2 ..............................................................................................................112
   Pt 1...............................................................................................................102
 Housing Act 1996 ...............................................................................................102
  Pt 5 ................................................................................................................102
  Pt V, Ch 1A .....................................................................................................126
 Housing Act 2004
  s 211(1) ..........................................................................................................115
 Housing and Regeneration Act 2008
  s 318 ...............................................................................................................115
 Human Rights Act 1998 ........................................................................ 101–28, 172
  s 1(1) ..............................................................................................................248
  s 2 ...........................................................................................................104, 127
  s 3 ..................................................................................................................108
  s 4 ..................................................................................................................114
  s 6 ....................................................................................................... 107–8, 127
  s 6(2) ................................................................................................. 115–16, 124
  s 6(2)(a) ..........................................................................................................115
  s 6(2)(b) .................................................................................................... 115–16
  s 7 ..................................................................................................................127
 Inclosure Act 1857 ..............................................................................................249
 Increase of Rent and Mortgage Interest (War Restrictions) Act 1915 ....................137
 Insolvency Act 1986
  s 346(1) ............................................................................................................88
 Insolvency Rules 1986 (SI 1986/1925)
  r 6.46 ................................................................................................................95
 Judgments (Enforcement) (NI) Order 1981 ............................................................97
 Judgments Act 1838
  s 13 ..................................................................................................................83
 Land Charges Act 1900
  s 2 ....................................................................................................................83
 Land Charges Act 1972 ................................................................................234, 263
 Land Drainage Act 1991 ................................................................................. 75, 77
  s 23 ..................................................................................................................77
 Land Drainage Act 1994 .......................................................................................75
 Land Reform (Scotland) Act 2003 ..................................................................... 36–7
  s 1 ....................................................................................................................37
  s 2 … 37

0 prelim pages.indd   xxvii0 prelim pages.indd   xxvii 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



xxviii Table of  Legislation

  s 6(1)(e) ............................................................................................................37
  s 7(7) ................................................................................................................37
  s 9(g) ................................................................................................................37
 Land Registration Act 1925 ................................................... 213, 266, 268, 271, 300
  s 3(xv) ............................................................................................................300
  s 70(1)(g) ........................................................................................................264
 Land Registration Act 1988 ..................................................................................92
  s 1(1) ................................................................................................................92
 Land Registration Act 2002  ..... 206, 213, 219, 234, 236, 242, 248, 263, 265–6, 269–74, 

279–81, 299–300, 304, 307
  s 2 ...........................................................................................................234, 267
  s 13 ................................................................................................................267
  s 23 ................................................................................................. 269, 275, 277
  s 23(1)(a) .................................................................................................152, 156
  s 23(2) ...........................................................................................................  275
  s 27 ................................................................................................. 221, 277, 279
  s 27(1) ............................................................................................................276
  s 27(2) ...........................................................................................................  276
  s 28 ................................................................................................................277
  s 29 ............................................................................................................ 277–8
  s 29(1) ............................................................................................................278
  s 29(1)(a)(i) and (iii) ........................................................................................278
  s 29(2)(a)(ii) ....................................................................................................300
  s 34 ................................................................................................................267
  s 58 ................................................................................................. 269, 272, 281
  s 71(b) ............................................................................................................276
  s 73 ................................................................................................................276
  ss 107–112 ......................................................................................................277
  s 131 ...............................................................................................................299
  s 132 ...............................................................................................................263
  Sch 2 ..............................................................................................................276
  Sch 3 ................................................................................................... 278–9, 300
   para 2 ................................................................................................ 278, 300–1
   para 2(c)(i) ...................................................................................................304
   para 2(c)(ii) ..................................................................................................304
   para 3 ....................................................................................................221, 278
  Sch 4 ...................................................................... 264–5, 268, 271, 275, 280, 283
   para 1 ...........................................................................................................268
   para 2(a) .......................................................................................................268
   para 3(2) .......................................................................................................268
   para 5(a) .......................................................................................................268
   para 6(2) .......................................................................................................268
   para 6(3) .......................................................................................................281
  Sch 4(a) ..........................................................................................................270
  Sch 6 ..............................................................................................................269
   para 1 ...........................................................................................................280
   para 5 ...........................................................................................................280
   para 6 ...........................................................................................................280
   para 9(1) .......................................................................................................280

0 prelim pages.indd   xxviii0 prelim pages.indd   xxviii 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



Table of  Legislation xxix

  Sch 8
   para 1(1) .......................................................................................................269
 Land Registration Rules 2003 SI 2003/1417 ..........................................................267
  r 2(2) ..............................................................................................................202
  r 19 ................................................................................................................276
  r 57 ................................................................................................................276
  r 58 ................................................................................................................276
 Land Transfer Act 1862 ......................................................................................265
 Landlord and Tenant (Covenants) Act 1995.........................................................234
 Landlord and Tenant Act 1954................................................................. 138, 142–9
  Pt II ..................................................................................................... 142–9, 329
  s 11 ................................................................................................................137
  s 23 ................................................................................................................138
  s 38A ................................................................................................... 142, 147–8
  s 43 ................................................................................................................138
 Law of Property (Miscellaneous Provisions) Act 1989 ..........................................278
  s 1 ..................................................................................................................276
  s 2 ..................................................................................................................276
 Law of Property Act 1925 ...............................83, 134, 154, 202–3, 218, 276, 320, 369
  s 1 ..................................................................................................................313
  s 1(2)(a) ..........................................................................................................236
  s 1(2)(b) ..........................................................................................................327
  s 30 ..................................................................................................................91
  s 52 ................................................................................................................236
  s 52(1) ............................................................................................................276
  s 62 ................................................................................................................205
  s 84 .......................................................................................................... 58, 329
  s 84(1)(aa) ........................................................................................................58
  s 85(1) .....................................................................................................152, 156
  s 86(1) .....................................................................................................152, 156
  s 87(1) .....................................................................................................158, 218
  s 101 ...............................................................................................................159
  s 295(1)(x) ......................................................................................................267
  s 295(1)(xvi) ...................................................................................................267
 Limitation Act 1980 ...........................................................................................242
 Local Government Act 1972 ................................................................................255
 Marine and Coastal Access Act 2009
  ss 296-297 .........................................................................................................37
 Mobile Homes Act 1983
  s 5(1) ..............................................................................................................115
 Mortgage Arrears Instrument 2010 .....................................................................160
 Mortgage Rights (Scotland) Act 2001 .................................................................170
  s 2(1) ..............................................................................................................170
 Mortgages and Home Finance: Conduct of Business Sourcebook 
 (MCOB) ............................................................................... 160–1, 165–7, 172, 174
  11.3.1R...........................................................................................................157
  12.4.1AE .................................................................................................163, 166
  13  ....................................................................................................... 165–6, 169
  13.3.2AR(6) .............................................................................................160, 166

0 prelim pages.indd   xxix0 prelim pages.indd   xxix 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



xxx Table of  Legislation

 National Parks and Access to the Countryside Act 1949
  ss 51 and 55A ...................................................................................................37
 New Towns Act 1981 ..........................................................................................255
 Open Spaces Act 1906 ........................................................................................255
 Party Wall etc Act 1996 ........................................................................................53
 Patents Act 1977
  s 1 ..................................................................................................................382
  s 1(1) ..............................................................................................................375
  s 1(2)(a) ..........................................................................................................382
  s 2 ..................................................................................................................375
  s 3 ..................................................................................................................375
  s 14(5)(a) and (b) ............................................................................................376
  s 14(5)(c) ........................................................................................................376
  s 30(1) ................................................................................................. 371–2, 379
  s 30(6) ............................................................................................................370
  s 31 ................................................................................................................372
  s 60 ................................................................................................................376
  s 125 ...............................................................................................................376
 Planning and Compulsory Purchase Act 2004
  s 99 ..................................................................................................................33
 Pre-Action Protocol for Possession Claims Based on Mortgage or Home 
   Purchase Plan Arrears in Respect of Residential Property ......161, 167–9, 172, 174
 Prescription Act 1832 ..................................................................................242, 244
  s 1 ...........................................................................................................244, 250
  s 2 ..................................................................................................................244
 Protection from Eviction Act 1977 ......................................................................159
  s 1(3) ..............................................................................................................119
 Registered Designs Act 1949
  s 1(2) .......................................................................................................371, 379
  s 2 ...........................................................................................................371, 379
 Rent Act 1977 .....................................................................................................142
 Rent Acts (various dates) ..................................................................... 138–9, 141–2
 Rentcharges Act 1977 .........................................................................................327
  s 2(4) ..............................................................................................................330
 Sale of Goods Act 1979
  s 61 ................................................................................................................363
 Statute of Frauds 1677 ........................................................................................136
 Statutory Water Companies Act 1991 ...................................................................75
 Supreme Court Act 1981
  s 50 .............................................................................................................. 46–7
 Tenements (Scotland) Act 2004 ....................................................................215, 367
 Title Conditions (Scotland) Act 2003 .........................................215–16, 228, 239–40
  s 3(1) ..............................................................................................................219
  s 3(2) ..............................................................................................................219
  s 8(1) ..............................................................................................................222
  s 8(2) ..............................................................................................................237
  s 8(3) ..............................................................................................................238
  s 8(3)(a) ..........................................................................................................224
  s 11(1)(b) ........................................................................................................240

0 prelim pages.indd   xxx0 prelim pages.indd   xxx 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



Table of  Legislation xxxi

  s 122 ...............................................................................................................216
 Town and Country Planning Act 1990
  s 106 .................................................................................................................24
  s 226(1) ............................................................................................................33
  s 226(1A) ..........................................................................................................33
  s 237 ........................................................................................................... 51, 57
  s 237(1A) ..........................................................................................................51
 Trade Marks Act 1994
  s 1 ..................................................................................................................378
  s 2 ....................................................................................................... 371, 378–9
  s 3 ..................................................................................................................377
  s 5 ..................................................................................................................377
  s 9 ..................................................................................................................377
  s 10 ................................................................................................................377
  s 22 .........................................................................................................372, 377
  s 24(1) ............................................................................................................378
  s 24(1) and (2) .................................................................................................378
  s 24(3) ............................................................................................................370
  s 27 ................................................................................................................372
 Tribunals Courts and Enforcement Act 2007 ................................................... 92, 97
  s 93 ..................................................................................................................96
  s 94 ..................................................................................................................92
 Trusts of Land and Appointment of Trustees Act 1996 ........................................125
  s 14 ..................................................................................................................85
  ss 14-15 ............................................................................................................91
  s 15(1) ..............................................................................................................85
 Unfair Terms in Consumer Contracts Regulations 1999 ......................................157
 Water Act 2003.....................................................................................................75
 Water Industry Act 1991 .......................................................................................75
 Water Industry Act 1999 .......................................................................................75
 Water Resources Act 1963.....................................................................................76
 Water Resources Act 1991................................................................................. 75–7
  s 24 .............................................................................................................. 75–6
  s 25 .............................................................................................................. 75–6
  s 27 ..................................................................................................................76
  s 35  .................................................................................................................76
  s 70  .................................................................................................................76
  s 221 .................................................................................................................76

United States
 Copyright Act 1976
  s 102(b) ..........................................................................................................382
  s 301 ...............................................................................................................380
 Pennsylvania Constitution of 1776 ......................................................................... 7
  art 1  .................................................................................................................. 7
 Pennsylvania Declaration of Rights 1776
  art s I, VIII ........................................................................................................ 7
 Restatement of the Law Third, Property (Servitudes) ..........................................231
  s 3.1  ........................................................................................................... 328–9

0 prelim pages.indd   xxxi0 prelim pages.indd   xxxi 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



xxxii Table of  Legislation

 Virginia Declaration of Rights 1776
  art s I, VI ........................................................................................................... 7

Other

European Union
 Community Trade Mark Regulation
  Art 17(1) ........................................................................................................378

International
 Berne Convention for the Protection of Literary and Artistic Works (Paris Text 1971)
  Art 2(2) ..........................................................................................................370
  Art 5(2) ..........................................................................................................370
 European Convention on Human Rights  ...............26, 30, 49, 61, 79, 86, 101–29, 288
  Art 6 ..............................................................................................................129
  Art 6(1) ............................................................................................................90
  Art 8 ...................................................................................... 30, 49, 101–29, 288
  Art 8(1) ..........................................................................................................106
  Art 8(2) ...............................................................................49, 106, 109, 111, 114
  Art 9 ................................................................................................................61
  Art 14.............................................................................................................108
  Protocol No 1
   Art 1 ............................................................................. 30, 49, 61, 108, 119, 128
  Protocol No 4
   Art 2 ............................................................................................................248
 European Patent Convention
  Protocol
   Art 69 ...........................................................................................................376
 TRIPS Agreement
  Art 9(2) ..........................................................................................................382
 Universal Declaration of Human Rights
  Art 13.............................................................................................................248

0 prelim pages.indd   xxxii0 prelim pages.indd   xxxii 4/26/2011   9:45:47 AM4/26/2011   9:45:47 AM



I 

The ‘Propertiness’ of  Property

MSPL.indb   1MSPL.indb   1 4/26/2011   9:46:41 AM4/26/2011   9:46:41 AM



MSPL.indb   2MSPL.indb   2 4/26/2011   9:47:08 AM4/26/2011   9:47:08 AM



1

Recreational Property

Kevin Gray*

It is a good idea, from time to time, to take stock of the current status of 
property as a jural category. When we refer to ‘property’, what exactly 
do we mean? Does the terminology of ‘property’ have much substantive 

content and, if so, what? Property lawyers – of all people – tend to leave such 
questions unaddressed, happy instead to explore the procedural mechanics of 
property as a subject of gift, exchange and security. Many of us have devoted 
our professional lives to property – but does it exist? The present chapter tackles 
this question from the perspective of compulsory acquisition. As in so many 
other matters, we tend to know the true meaning of something only when it is 
taken away.

Across the world a legal movement is occurring with surprising symmetry. 
We have entered a new age of taking – often dignifi ed as taking by the state 
‘for higher and better use’ – a phenomenon that prompts fresh curiosity 
about the inner reality of property as a human or social institution. The 
taking process is usually (but not always) concerned with land. Last year, 
for example, the government of New South Wales proposed legislation 
enabling the compulsory purchase of private homes in Sydney in order to 
facilitate large-scale coordinated housing construction.1 Not so long ago 
a building in central London was compulsorily acquired because it was not 
making a ‘proper contribution’ to local housing stock – the premises were, 
in fact, being used for purposes of prostitution.2 The land was then sold 
on to private developers. Last year, again, New York courts approved the 

* For invaluable help in the preparation of this chapter, thanks are owed to David and Moira 
Milne, Claire and David Sladden, and Peter Zawada. Several related papers can be found at http://
www.trin.cam.ac.uk/kevingray.

1 ‘Keneally slams “scaremongering” as she refuses to rule out compulsory purchase of private 
land’ Sydney Morning Herald (Sydney 12 March 2010) <http://www.smh.com.au/nsw/keneally-
slams-scaremongering-as-she-refuses-to-rule-out-compulsory-purchase-of-private-land-20100312-
q2wz.html> accessed 8 October 2010.

2 Ainsdale Investments Ltd v First Secretary of  State [2004] EWHC 1010 (QB); [2004] HLR 956. 
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4 Kevin Gray

razing of an area of Brooklyn in order to make way for a number of building 
constructions including, principally, a new basketball arena for the New 
Jersey Nets.3 

Such takings are, of course, accompanied by some sort of money 
compensation for those affected. Precisely for this reason, these takings 
reinforce the suggestion that real property may no longer be ‘real’; that 
property rules have dwindled into mere liability rules;4 and that a new, and not 
always equitable, doctrine of conversion routinely turns acres into sovereigns.5 
If this is true, proprietary rights in land may connote nothing more than 
defeasible entitlements that are readily transmutable into money. In so far as 
private individuals and private corporations can harness the state’s monopoly 
of violence toward this end, there is a real danger that the rich and powerful 
in society may be enabled, at any time of their choosing, to impose mandatory 
buy-outs upon the poor and vulnerable.6

There was a time when the expropriation of physical resources occurred 
most conspicuously on a grand scale. Conquistadors and colonists 
dispossessed entire peoples and took over vast tracts of land – at a price to 
be paid, if at all, only by much later successors of the invaders. Such takings 
lie at the root of many of the world’s current ills. Nowadays the process of 
taking is usually a more modest, localised and subtle affair. Takings tend 
to be narrowly targeted toward the achievement of specifi c projects or 
purposes that promise social welfare or environmental benefi ts for the whole 
community. Roads must be built or widened; hospitals and schools must 
be constructed. Most people agree that pressing public need may justify the 
mandatory erosion of private ownership. But the objectives toward which 
takings are directed are themselves capable of adaptation to changing times. In 
a progressively secular and hedonistic society, where sheer survival is generally 
no longer a matter of struggle, social imperatives have now begun to focus 
more closely on non-material goods of a recreational or experiential nature. 
In the words of Jeremy Rifkin, the commodifi cation of work brought about 
by the industrial era has given way to the ‘commodifi cation of play’.7 People 
increasingly want to be entertained. Contemporary mores are marked, on an 
almost global scale, by twin pre-occupations with material accumulation and 
leisure opportunity. These concerns are tied up in a complex of supportive 
links aimed at the maximisation of personal satisfaction. But they are also 
sometimes caught in relationships of mutual antagonism. The imperative of 

3 Matter of  New York State Urban Development Corp (Atlantic Yards Land Use Improvement 
and Civic Project – Phase 1 (No 32741/09) 26 Misc 3d 1228A (1 March 2010).

4 See G Calabresi and A D Melamed, ‘Property Rules, Liability Rules, and Inalienability: One 
View of the Cathedral’ (1971–72) 85 Harv L Rev 1089.

5 See Chandler v Pocock (1880) 15 Ch D 491 (CA) 496.
6 See Griffi ths v Minister for Lands, Planning and Environment (2008) 235 CLR 232 [127]–[133], 

[153].
7 J Rifkin, The Age of  Access: How the Shift from Ownership to Access is Transforming 

Capitalism (Penguin Books, London 2000) 7.
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Recreational Property 5

one citizen’s recreational or leisure experience may demand encroachments 
upon the conventionally recognised property rights of others. This collision of 
values has become an increasingly common dilemma of modern public ethics.

Accordingly the present chapter directs a spotlight on a highly symbolic 
issue of takings law, namely the degree to which derogations from property 
rights can be justifi ed by enhanced access to various sorts of recreational 
entertainment or leisure engagement. What legal value should be accorded 
to concerns that earlier, less affl uent generations may well have considered 
as ranking low in terms of social priority? How do we calculate the legal 
traction of often harmless, but nevertheless ephemeral or even self-indulgent, 
recreational or sporting interests? May your property be taken away just so 
that other people – perhaps lots of other people – can have fun? What price 
recreational property?

With all of this in prospect, let me take you on a detour, fi rst to an island of 
fantasy and then to the land of cold reality.

A property theorist’s fantasy

The dream of all property theorists is to discover a pristine island, rich in 
resources, on which a sizeable group of intelligent, fair-minded and deeply 
rational human beings has been abandoned. During the period following their 
arrival on the deserted island the castaways have drawn up, de novo, a scheme 
for their own governance and, in particular, for the allocation and exploitation 
of the island’s terrain and its natural assets. Force of circumstance has caused 
this isolated community to formulate from fi rst principles a body of rules to 
control its social, political and economic relations. These people have managed 
to establish some kind of legal or constitutional structure for their mutual 
dealings. The result is Rawls in practice rather than Rawls in theory.

Now if such a fascinating collection of individuals were ever found, close 
observation of its arrangements would surely provide answers to some of 
the big questions about property – not least the quandary as to whether the 
term has much signifi cant meaning. Important light would be thrown upon 
the true nature of proprietary perception and upon the irreducible content of 
proprietary experience. Extrapolating from this remarkable experiment we 
could begin to frame better informed hypotheses about the role and utility of 
proprietary concepts within human groupings which are intent on collective 
survival. But, alas, there is no juristic laboratory of the kind just described. The 
desert island and its inhabitants have never existed – except in our imagination. 

Or is this necessarily so? In 1787 a judge in North Carolina observed that, 
following the War of Independence, the settlers in the American colonies 
had been ‘thrown into a similar situation with a set of people ship wrecked 
and cast on a maroon’d island – without laws, without magistrates, without 
government, or any legal authority’ and that ‘being thus circumstanced, the 
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6 Kevin Gray

people of this country, with a general union of sentiment, … formed that 
system or those fundamental principles comprised in the constitution’.8 These 
Argonauts of the Western Atlantic promptly set about fashioning for themselves 
a workable scheme of property law. They based this scheme on a unique store 
of proprietary fi rst principles, some derived from their religious beliefs, some 
from distant recollections of Magna Carta, and some from those English law 
books that had made it across the ocean. The foundational tenets of the scheme 
were incorporated in state and federal constitutions and are richly evidenced in 
the extraordinary body of jurisprudence recorded in the law reports covering 
the fi rst century of American independence. From these sources we can now 
glean much of what was then deemed a priori about the concept of property. 
We can catch a glimpse of a lost world of legal experimentation, discovery and 
self-realisation. We can learn something about the ground rules of proprietary 
awareness – indeed, of elementary proprietary morality.

The early American experience

It is clear that the dominating impulse behind the North American novation 
of property ideology was the colonists’ insistent desire to escape forever the 
despotic power from which they had just freed themselves.9 References to 
despotic control became a recurring feature of their early case law,10 the 
spectre of despotism being pictured variously by analogy to an ‘Asiatic 
prince’11 or a ‘Russian autocrat’12 or indeed the English Parliament itself.13 
Never again, in the sensitive matters of property and taxation, should 
citizens be exposed to an ‘absolute disposition and unlimited control’ of 
their affairs.14 Hence that large American theme which reaches through to the 
present day, the ‘essential principle’ that ‘[i]ndividual freedom fi nds tangible 

8 Den d Bayard v Singleton (1787) 1 NC 5, 1 Mart (NC) 48. See also Vanhorne’s Lessee v Dorrance 
(1795) 2 US (2 Dall) 304, 308. It should be said immediately, of course, that the American colonists 
did not land on uninhabited territory. They too were invaders and takers – a fact that they promptly 
and conveniently overlooked.

9 There remains, of course, some debate as to whether the American struggle for independence 
was ultimately a ‘just war’. See the controversy provoked by the recent contribution of Georgetown 
University’s Professor John Keown (I J Keown, ‘America’s War for Independence: Just or Unjust?’ 
(2009) 6 Journal of  Catholic Social Thought 277). 

10 See Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 329–31, 
334, 352–53; Taylor v Porter and Ford (1843) 4 Hill 140, 145, 40 Am Dec 274, 278; People, ex rel 
Fountain v Board of  Supervisors of  Westchester County (1848) 4 Barb 64. 

11 Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 308. See likewise Bloodgood v Mohawk 
& Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 343 (referring to ‘Asiatic despotism’).

12 Sharpless v Mayor etc of  Philadelphia (1853) 21 Penn 147, 59 Am Dec 759, 764.
13 Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 310; Bloodgood v Mohawk & Hudson 

Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 329–30.
14 Loan Association v Topeka (1874) 87 US (20 Wall) 655, 662. See similarly Calder v Bull (1798) 

3 US (3 Dall) 386, 387–88; Wilkinson v Leland (1829) 27 US (2 Pet) 627, 657.
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Recreational Property 7

expression in property rights’.15 The Declaration of Rights in the Pennsylvania 
Constitution of 1776 set the tone, affi rming that all men are born equally free 
and independent and have, among other entitlements, the right of ‘acquiring, 
possessing and protecting property’.16 The tenure of property was conceived 
as a natural, original and pre-legal right17 or, alternately, as an entitlement 
derived from, and sanctioned by, ‘the sovereign power of the political body’ by 
way of some grant, franchise or ‘contract’.18 It is never perhaps entirely clear 
whether, as a jural category, property predates contract or vice versa.19 But, 
whichever is the case, the jealous protection of the early American citizen’s 
property was said to be grounded on ‘a fundamental principle of right and 
justice’.20 In a ‘free republican country’ the enjoyment of private property 
‘should always be held sacred and inviolable’21 and indeed, in the words of 
Pennsylvania’s Supreme Court, ‘as sacred as life’.22 Secure possession and 
undisturbed enjoyment of property by individuals were considered ‘the great 
cement of the social compact’23 and, in the words of John Locke,24 the ‘great 
end of Mens entering into Society’.25 Such sentiments were rapidly enshrined 
as enduring articles of faith in state constitutions26 and pre-eminently (as 
early as 1791) in the Fifth Amendment to the Federal Constitution. As is well 
known, the latter provision stipulates that ‘[n]o person shall be ... deprived of 
... property, without due process of law; nor shall private property be taken for 
public use, without just compensation’. 

Few constitutional formulae have generated so much diffi culty as the Fifth 
Amendment and its many state analogues. However, almost without exception 
from the earliest days of American jurisprudence, it has been agreed that the 
Fifth Amendment’s ‘takings clause’ performs three distinct functions that 
defi ne the role of property. First, the clause implicitly endorses a Grundnorm 
according to which private property is deserving of far-reaching protection by 

15 United States v James Daniel Good Real Property (1993) 510 US 43, 61, 81.
16 Pennsylvania Constitution of 1776 art 1.
17 See Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 310–11; Varick v Smith (1835) 5 

Paige Ch 137, 28 Am Dec 417, 421; Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 
9, 31 Am Dec 313, 354; Bank of  Toledo v Toledo (1853) 1 Ohio St 622, 632.

18 West River Bridge Co v Dix (1848) 47 US (6 How) 507, 532–33, 536, 539. 
19 See K J Gray, ‘Property in a Queue’ in G S Alexander and E M Peñalver (eds), Property and 

Community (OUP Inc, New York 2010) 165, 189–91.
20 Regents of  University of  Maryland v Williams (1838) 9 Gill & John 365, 31 Am Dec 72, 96.
21 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 331. 
22 Sharpless v Mayor etc of  Philadelphia (1853) 21 Penn 147, 166, 59 Am Dec 759, 771. See 

likewise Den d Bayard v Singleton (1787) 1 Mart (NC) 48.
23 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 353. 
24 J Locke, Two Treatises of  Government (2nd critical edn by P Laslett CUP, Cambridge 1967): 

The Second Treatise Chapter XI, s 134 (373). See also Entick v Carrington (1765) 19 Howell St Tr 
1029, 1066, 95 ER 807.

25 For endorsement of the Lockean analysis in American law, see Vanhorne’s Lessee v Dorrance 
(1795) 2 US (2 Dall) 304, 310; Calder v Bull (1798) 3 US (3 Dall) 386, 388; Taylor v Porter and Ford 
(1843) 4 Hill 140, 145, 40 Am Dec 274, 277.

26 See, for example, the Virginia Declaration of Rights 1776 arts I, VI; Pennsylvania Declaration 
of Rights 1776 arts I, VIII.
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8 Kevin Gray

government. Once vested in a citizen-owner, property is ‘encircle[d]’ by the 
Constitution and rendered ‘an holy thing’.27 On any other hypothesis, as the 
United States Supreme Court observed in 1848,28 ‘the law of property would 
be simply the law of force’, all owners being mere ‘tenants at will’ holding 
at the arbitrary pleasure of the strongest within their community.29 Second, 
the clause acknowledges that in extraordinary circumstances privately held 
property may require to be yielded up under the ultimate threat of state 
coercion.30 The potentiality of expropriation for the sake of the common good 
is itself a component of the ‘social compact’:31 salus populi suprema est lex.32 
Third, and precisely in view of the ‘despotic’ nature of this emanation of state 
power,33 several equitable constraints or preconditions are imposed on the 
taking of private property. Any taking must be carried out by ‘due process of 
law’; the taking must be ‘for public use’; and, fi nally, ‘just compensation’ must 
be paid. 

American jurisprudence thus recognised, in effect, that the state was invested 
with a ‘supereminent dominion’34 which, under strictly controlled conditions, 
could mandate the compulsory transfer of privately owned assets in order to 
meet a public necessity. Notwithstanding subsisting claims of private property, 
‘eminent domain, the highest and most exact idea of property, remains in the 
government’, by which was clearly meant ‘the aggregate body of the people in 
their sovereign capacity’.35 But the prerequisites for the exercise of this ‘sovereign 
or transcendental propriety’36 were both fi erce and fi ercely enforced in the early 
days of American independence. 

The requirement of  just compensation

For example, state taking without the provision of full monetary compensation 
came to be condemned, in fairly unrestrained language, as an act of ‘legalized 

27 Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 311.
28 West River Bridge Co v Dix (1848) 47 US (6 How) 507, 532. 
29 See Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 316 (‘[w]retched situation, 

precarious tenure’); Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 
313, 343.

30 ‘[P]rivate rights must yield to public exigencies’ (Calder v Bull (1798) 3 US (3 Dall) 386, 400). 
31 Livingston v Mayor etc of  New York (1831) 8 Wend 85, 22 Am Dec 622, 633; Bloodgood v 

Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 353.
32 West River Bridge Co v Dix (1848) 47 US (6 How) 507, 545.
33 The early American cases recognised frankly the ‘despotic’ and ‘arbitrary’ nature of the power 

to expropriate. See Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 311, 315; Bloodgood v 
Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 327.

34 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 353–54.
35 Beekman v Saratoga & Schenectady Railroad Co (1831) 3 Paige Ch 45, 22 Am Dec 679, 683. 

See also West River Bridge Co v Dix (1848) 47 US (6 How) 507, 535.
36 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 354. See 

similarly Cooper v Williams (1831) 4 Ohio 253, 286, 22 Am Dec 745, 749 (‘transcendent sovereignty’); 
Scudder v Trenton Delaware Falls Co (1832) 1 Saxton Ch 694, 23 Am Dec 756, 764.
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Recreational Property 9

plunder’37 or ‘rapine’,38 a form of ‘moral piracy’39 that alike violated ‘universal 
law’,40 ‘natural equity’41 and a ‘deep and universal sense of … justice’.42 The 
‘great and sacred principle of private right’ demanded that compensation be 
‘an indispensable attendant’ on the exercise of eminent domain.43 Only on 
payment of an indemnity to the affected owner could the burden of necessary 
public works be made to fall, not on a single individual, but ‘equally upon 
every member of the State’.44 Uncompensated taking would be a ‘monster in 
legislation’, not only ‘inconsistent with the principles of reason, justice and 
moral rectitude’, but also ‘incompatible with the comfort, peace, and happiness 
of mankind … [and] contrary to the principles of social alliance in every free 
government’.45 

The requirement of  public use

There was, furthermore, overwhelming agreement that, even if coupled with an 
offer of full compensation, the non-consensual taking of a citizen’s property 
could never be justifi ed on the basis of purely private requirement or necessity.46 
No man could be compelled to surrender his property merely in order to serve 
another man’s narrowly conceived self-interest. Whereas publicly motivated 
taking might be tolerable in view of its diffused social benefi ts, any expropriation 
aimed at conferring private gain or benefi t upon some individual or corporation 
was anathema.47 Expropriation was valid only if directed toward a ‘public use’.

37 In the Matter of  the Mayor etc of  New York (1885) 99 NY 569, 577.
38 East Hartford v Hartford Bridge Co (1850) 51 US (10 How) 511, 531–32 (argument of counsel).
39 Heyward v Mayor etc of  New York (1852) 7 NY 314, 324. 
40 J Kent, Commentaries on American Law (12th edn by O W Holmes Little, Brown & Co, 

Boston 1873) vol II, 389; People, ex rel Fountain v Board of  Supervisors of  Westchester County 
(1848) 4 Barb 64.

41 Gardner v Village of  Newburgh (1816) 2 Johns Ch 162, 7 Am Dec 526, 529; Bloodgood v 
Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 369; Hale v Lawrence (1848) 
21 N J Law 714, 729. 

42 Gardner v Village of  Newburgh (1816) 2 Johns Ch 162, 7 Am Dec 526, 529; Bloodgood v 
Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 338. See also Cooper v 
Williams (1831) 4 Ohio 253, 286, 22 Am Dec 745, 749; Hale v Lawrence (1848) 21 N J Law 714, 738.

43 Gardner v Village of  Newburgh (1816) 2 Johns Ch 162, 7 Am Dec 526, 530. See also People v 
Platt (1819) 17 Johns 195, 8 Am Dec 382, 389; Rogers and Magee v Bradshaw (1823) 20 Johns 735; 
Beekman v Saratoga & Schenectady Railroad Co (1831) 3 Paige Ch 45, 22 Am Dec 679, 683.

44 Taylor v Porter and Ford (1843) 4 Hill 140, 143, 40 Am Dec 274, 276. 
45 Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 304, 310, 312 (‘contrary to the eternal 

principles of justice, as well as the sacred principles of the social contract’).
46 Beekman v Saratoga & Schenectady Railroad Co (1831) 3 Paige Ch 45, 22 Am Dec 679, 683–84; 

Varick v Smith (1835) 5 Paige Ch 137, 28 Am Dec 417, 421; People v Morris (1835) 13 Wend 325, 
328; Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 316, 355, 
358; Taylor v Porter and Ford (1843) 4 Hill 140, 147–48, 149, 40 Am Dec 274, 280; Bradford v Cole 
(1859) 8 Fla 263, 265.

47 See K J Gray, ‘There’s No Place Like Home!’ (2007) 11 Journal of  South Pacifi c Law 73, 74–75.
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10 Kevin Gray

A prohibition on private-to-private taking

It followed that no sovereign power was entitled, under colour of statutory 
authority, to take the property of one citizen for the sole purpose of transferring 
it to another private party or applying it to the latter’s exclusive use.48 Any 
purported legislation to this effect was ‘contrary to the great fi rst principles 
of the social compact’.49 Indeed American courts refused to dignify such 
enactments as ‘law’ at all,50 preferring instead to describe them as a ‘sentence’,51 
a ‘rescript’,52 or a ‘mere decree between private parties’.53 Privately motivated 
eminent domain smacked of attainder and a legislature could no more confi scate 
for private use than it ‘could order an innocent man to be put to death without 
trial’.54 Private-to-private taking by legislative command was ‘against common 
right, as well as against Magna Charta’ and ‘therefore, ipso facto, void’.55 Any 
other conclusion, said the Supreme Court of Ohio in 1840, would ‘break down 
all the distinctions between meum and tuum, and annihilate them forever, at the 
pleasure of the state’.56

Thus emerged the consistent theme of early American case law that 
privately sponsored expropriation of a citizen was none other than ‘robbery’,57 
‘plunder’,58 or ‘spoliation’.59 Such expropriation threatened to ‘subvert the 
foundation principle upon which the government was organized, and resolve 
the political community into its original chaotic elements’.60 If ever endorsed by 
the courts, unconsented private-to-private transfers would cause ownership to 
dwindle into a ‘frail and precarious’ tenure, dependent on the ‘whim or caprice 
of a legislature’,61 thereby ‘mocking the citizen who would thus be despoiled 

48 The authorities are legion, starting with Vanhorne’s Lessee v Dorrance (1795) 2 US (2 Dall) 
304, 311–12 and Calder v Bull (1798) 3 US (3 Dall) 386, 388. 

49 Calder v Bull (1798) 3 US (3 Dall) 386, 388.
50 Calder v Bull (1798) 3 US (3 Dall) 386, 388.
51 Regents of  University of  Maryland v Williams (1838) 9 Gill & John 365, 31 Am Dec 72, 99 

(quoting William Blackstone, Commentaries on the Laws of  England (1765–1769) (Bl Comm) vol 
1, 44).

52 Sharpless v Mayor etc of  Philadelphia (1853) 21 Penn 147, 167, 59 Am Dec 759, 772.
53 Sharpless v Mayor etc of  Philadelphia (1853) 21 Penn 147, 173, 59 Am Dec 759, 779. See 

similarly Loan Association v Topeka (1874) 87 US (20 Wall) 655, 664.
54 Sharpless v Mayor etc of  Philadelphia (1853) 21 Penn 147, 167, 59 Am Dec 759, 772.
55 Bowman v Middleton (1792) 1 SCL (1 Bay) 252. See similarly Matter of  Albany Street (1834) 

11 Wend 149, 151, 25 Am Dec 618, 620 (a ‘violation of natural right’); Varick v Smith (1835) 5 Paige 
Ch 137, 28 Am Dec 417, 421; Matter of  John and Cherry Streets, New York (1838) 19 Wend 659, 
676–77. 

56 Buckingham v Smith (1840) 10 Ohio 288, 297. See also Sutton’s Heirs v City of  Louisville 
(1837) 5 Dana 28, 32.

57 Loan Association v Topeka (1874) 87 US (20 Wall) 655, 664.
58 Sharpless v Mayor etc of  Philadelphia (1853) 21 Penn 147, 169, 59 Am Dec 759, 774.
59 Riley v Charleston Union Station Co (1905) 51 SE 485, 496.
60 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 353.
61 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 343. See 

similarly Concord Railroad v Greely (1845) 17 NH 47, 56 (referring to ‘the arbitrary discretion of 
the legislature in a matter of mere private right’).
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Recreational Property 11

of his land to enrich another’.62 State mandate would displace contractual 
negotiation. As the Supreme Court of New York pointed out in 1843, ‘[t]he 
power of making bargains for individuals has not been delegated to any branch 
of the government … [W]hen one man wants the property of another … the 
Legislature cannot aid him in making the acquisition’.63 

The balance between public and private

From the viewpoint of European or Australasian observers, the foregoing 
focus on the recently independent North American colonies may seem, at fi rst, 
unnecessary or even misplaced. Nevertheless the law of the nascent American 
jurisdictions is quite remarkable, not because it is unparalleled elsewhere, but 
because it elaborated, at an extremely early stage and in a particularly pure 
form, the bedrock principles and perceptions that were to inform the global law 
of expropriation for a long time to come. During the intervening centuries little 
new has actually been said about the subject of taking or about the peculiar 
political and ideological diffi culties which it throws up. The judicial insights 
disclosed in the incipient American case law are both detailed and acute; the 
range and tenor of juristic debate strangely modern. 

To be sure, takings doctrine underwent further mutation in the late nineteenth 
and twentieth centuries. But, from the very outset, the American courts were 
sensitively apprised of that single most diffi cult issue of takings jurisprudence, 
namely the identifi cation of the ‘public use’ that legitimises the mandatory 
expropriation of private individuals or businesses.64 A variety of interpretative 
approaches ensued. Over the years the doctrinal understanding of the ‘public 
use’ requirement wavered ambivalently between initial connotations of public 
accessibility or openness to the public and more expansive concepts of public 
usefulness, public benefi t, public welfare and public purpose – even a blunt test 
of generalised ‘public prosperity’.65 When construed in terms of promotion 
of the public interest, the constitutional precondition of ‘public use’ became 
a powerful lever for the provision of much needed networks of transport, 
power, communications, water supplies and sanitation. More controversial 
was the subsequent employment of eminent domain for purposes of urban 
regeneration66 and economic development.67 Even in the early American case law, 
however, there was never any universally accepted rule that the state’s eminent 

62 Harding v Goodlett (1832) 11 Tenn (3 Yerger) 41, 24 Am Dec 546, 550.
63 Taylor v Porter and Ford (1843) 4 Hill 140, 143, 147, 40 Am Dec 274, 276, 280. See likewise 

Heyward v Mayor etc of  New York (1852) 7 NY 314, 324.
64 Bloodgood v Mohawk & Hudson Railroad Co (1837) 18 Wend 9, 31 Am Dec 313, 352 (‘one of 

the most diffi cult, and perhaps altogether the most important question that has ever been presented 
to this court’).

65 See Harvey v Thomas (1840) 10 Watts 63, 67, 36 Am Dec 141, 144.
66 Berman v Parker (1954) 348 US 26.
67 Kelo v City of  New London, Connecticut (2005) 545 US 469. 
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