THE EUROPEAN CONVENTION
ON HUMAN RIGHTS AND
THE EMPLOYMENT RELATION

The accession by the European Union to the European Convention on Human
Rights (ECHR) has opened up new possibilities in terms of the constitutional recog-
nition of fundamental rights in the EU. In the field of employment law it heralds a
new procedure for workers and trade unions to challenge EU law against the back-
ground of the ECHR. In theoretical terms this means that EU law now goes beyond
recognition of fundamental rights as mere general principles of EU law, making the
ECHR the ‘gold standard’ for fundamental (social) rights.

This publication of the Transnational Trade Union Rights Working Group focuses
on the EU and the interplay between the Strasbourg case law and the case law of
the Court of Justice of the European Union (CJEU), analysing the relevance of
the ECHR for the protection of workers’ rights and for the effective enjoyment of
civil and political rights in the employment relation. Each chapter is written by a
prominent European human rights expert and analyses the case law of the European
Court of Human Rights (ECtHR), and also looks at the equivalent international
labour standards within the Council of Europe (in particular the (Revised) European
Social Charter), the International Labour Organization (ILO) (in particular the fun-
damental rights conventions) and the UN Covenants (in particular the International
Covenant on Economic, Social and Cultural Rights) and the interpretation of these
instruments by competent organs.

The authors also analyse the ways in which the CJEU has acknowledged the
respective ECHR articles as ‘general principles’ of EU law and asks whether the
Lisbon Treaty will also warrant a reassessment of the way it has treated conflicts
between these ‘general principles’ and the so-called ‘fundamental freedoms’.
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Preface

‘All human rights are universal, indivisible and interdependent and interrelated.’
This Credo of the Council of Europe, reaffirmed by the Committee of Ministers on
the occasion of the 50th Anniversary of the European Social Charter on 12 October
2011, may be considered as the ‘leitmotif’ of this publication. In particular, the
indivisible nature of civil and political rights on the one side and social and cultural
rights on the other side can best be expressed by exploring the ‘social dimension’
of the European Convention on Human Rights (ECHR). Their interdependent
and interrelated character can best be demonstrated by the jurisprudence of the
European Court of Human Rights (ECtHR), taking into account international and
European human rights standards when interpreting the Convention, especially in
the social field.

Against this background, ‘The European Convention on Human Rights and
the Employment Relationship’ is the result of a research project directed by the
Transnational Trade Union Rights Experts Network (TTUR). Filip Dorssemont,
Klaus Lorcher and Isabelle Schémann have coordinated the efforts of the members
of the network and the external experts involved. The TTUR network is an inde-
pendent expert network providing valuable advice to the European Trade Union
Institute (ETUI). Founded in 1999 by the late Brian Bercusson, it brings together
leading labour law professors from eight Member States with an active interest in
the development of EU labour law and ETUI researchers.

At present, the composition of this group is as follows: Niklas Bruun (Stockholm
and Helsinki Universities), Klaus Lorcher (former legal secretary at the European
Union Civil Service Tribunal), Thomas Blanke (Oldenburg University), Simon
Deakin (Cambridge University), Filip Dorssemont (Université Catholique de
Louvain), Antoine Jacobs (Tilburg University), Csilla Kollonay-Lehoczky (Central
European University, Eotvos Lordnd University, Budapest, Hungary), Mélanie
Schmitt (University of Strasbourg), Bruno Veneziani (University of Bari) and Isabelle
Schomann (ETUI).

On the occasion of this publication, other recognised ECHR specialists have also
been invited to contribute. The publication is thus the result of the joint efforts of
distinguished and upcoming experts in the fields of labour law and human rights
working in a variety of EU Member States.

This book was preceded by two other scientific projects of the TTUR network
which gave rise to the following two publications:

B Bercusson, European Labour Law and the EU Charter of Fundamental Rights
(Baden-Baden, Nomos, 2006).

N Bruun, K Lorcher and I Schomann, The Lisbon Treaty and Social Europe
(Oxford, Hart Publishing, 2012).

The conceptual approach of these two books, the first two volumes of a trilogy,
bears witness to the TTUR’s attachment to fundamental rights as a lever for social
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justice and progress. The present volume, the last of the trilogy, maps the progressive
development of human rights within the EU legal order and the increasing relevance
of human rights in achieving a more social Europe.

The basic idea behind the book is to highlight the potential of the ECHR when
interpreted using the methodology developed in the Demir and Baykara unanimous
judgment of the Grand Chamber of the ECtHR of late 2008. Alongside looking
closely at this approach, the authors were asked not just to analyse ECtHR case
law, but also to take account of the equivalent international labour standards within
the Council of Europe (in particular the (Revised) European Social Charter), the
International Labour Organization (ILO) (in particular the fundamental rights con-
ventions) and the United Nations (UN) (in particular the International Covenant on
Economic, Social and Cultural Rights), reviewing how these instruments are inter-
preted by the competent organs and comparing this with relevant ECtHR case law.

Article 6 of the Treaty on European Union (TEU),! as amended by the Lisbon
Treaty, articulates the EU’s more elaborated human rights architecture. This provi-
sion can be unfolded as a triptych. Historically, human rights protection was devel-
oped through the case law of the Court of Justice of the European Union (CJEU)
referring to the ECHR as a source of the ‘general principles’ of EU law (c¢f Article 6,
§ 3 TEU). The classical reference to fundamental rights as mere ‘general principles’
raises the question whether a reassessment is needed of the way in which the CJEU
has treated conflicts between these ‘general principles’ and the so-called ‘fundamen-
tal (economic) freedoms’. This provision recognises human rights as a source of
fundamental principles.

As the second panel of the unfolding triptych, this book gains further momen-
tum from the EU’ constitutional obligation (Article 6, § 2 TEU) to accede to the
ECHR. But finally and most importantly—and completing the ‘triptych’—the TEU
sets a minimum level of protection of fundamental rights in recognising that the EU
Charter of Fundamental Rights has the same legal value as the Treaties (Article 6
§ 1 TEU). This is particularly important with regard to the fundamental social rights
enshrined under the ‘Solidarity’ Title of the Charter. Indeed, the final horizontal
provisions of the Charter contain these safeguards by referring twice to the ECHR
(cf Articles 52(3) and 53 of the Charter).

1 Article 6 TEU:

1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental
Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December
2007, which shall have the same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined
in the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the gen-
eral provisions in Title VII of the Charter governing its interpretation and application and with due
regard to the explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms. Such accession shall not affect the Union’s competences as defined in the
Treaties.

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human
Rights and Fundamental Freedoms and as they result from the constitutional traditions common to
the Member States, shall constitute general principles of the Union’s law.
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The book is the result of two seminars held in Brussels in the winters of 2010 and
2011, where the project itself and its draft chapters were discussed in the presence of
external discussants. Both seminars were organised by the Atelier de Droit social of
the Université Catholique de Louvain on the premises of the Fondation Universitaire
of Belgium. They were hosted by Filip Dorssemont with the indispensable assistance
of two junior researchers, Auriane Lamine and Marco Rocca. The TTUR network
is indebted to the new President of the ECtHR, Judge D Spielmann, for his presence
and valuable guidance in the 2010 seminar. The final chapters were submitted in the
summer and autumn of 2012. The conclusions were written in the winter of 2012.

The book provides a balanced equilibrium of general chapters elucidating the
conceptual background of the research project and chapters providing an in-depth
analysis of the acquis of Strasbourg case law and the potential of the most relevant
provisions of the ECHR with a social dimension. No formal grid was imposed on
the authors writing the commentaries, though a common methodology has been
respected. The book also contains provisional conclusions relating to the ECHR’s
impact on individual and collective employment relations. Also elucidating the
book’s concept, these conclusions can thus be read as an introductory chapter.

The book shows in several ways how the ECHR continues to be a ‘living instru-
ment’, to be ‘interpreted and applied in a manner which renders the guarantees
practical and effective and not theoretical and illusory’ (to use the ECtHR’s standard
formulation).

The ETUI would like to thank the authors for their in-depth analysis, which
shows how a comprehensive interpretation of fundamental social rights, based on
ECtHR case law and underlined by both international standards and the role of the
CJEU in upholding the rights enshrined in the ECHR, can contribute to the achieve-
ment of a better and more social Europe.

Maria Jepsen
ETUI
Director of the Research Department






Contents

PPOJACE .ottt ettt e e e et e e ae e e ae e e bt e e e te e e e aee s e aae e e raeeeraeenans v
List Of COMPFIDUTOTS «evneveeeeereeeeereeeeiieeeicieeeeieeesteeeeeeesssseeesssseessseeessssesesssesenssesnnnes xi
TADIE Of CaSES.uvureareeieerieeeeieeeiieeecteeecteeesteeesteeesseeesseeesseeeasssesessseessssessssseennns xiii
Table Of LeiSlAtiOnN ......uccecueeeeceeeecieieciieecieeeeteeesteeesseeeetaesssasesesraeesnseeeensees XXX1

General Part

1. The New Social Dimension in the Jurisprudence of the
European Court of Human Rights (ECtHR): The Demir

and Baykara Judgment, its Methodology and Follow-up.......ccceeveevcvveeeneennnnee. 3

Klaus Lorcher

2. A Twenty-First-Century Procession of Echternach: The Accession

of the EU to the European Convention on Human Rights........cccceevveiennennns 47

Rick Lawson

3. Procedure in the European Court of Human Rights
(with a Particular Focus on Cases Concerning Trade

UNIiOn RIGHES) ceieviiieiiiieiiieeiiee et eecte e et e este e et eere e e eaeessbeeesnveeesnseeennsneennns 61

John Hendy QC

4. The Future of the European Court of Human Rights in the

Light of the Brighton Declaration .........ccceceeeeecieeecieeecieeesieeeeeeeeieeeseeeeenns 93

Klaus Lorcher

5. Human Rights in Employment Relationships: Contracts as Power ...............
Olivier De Schutter

Analysis of the ECHR

6. The Prohibition of Slavery, Servitude and Forced
and Compulsory Labour under Article 4 ECHR .......cccoocvviieviieecieeeieeeeeen,
Virginia Mantouvalou

7. Labour Law Litigation and Fair Trial under Article 6 ECHR .......................
Sébastien Van Drooghenbroek

8. Article 8 ECHR: Judicial Patterns of Employment Privacy
PrOtECION ¢ttt ettt ettt e e e e e e e e et eeeeeeeeas
Frank Hendrickx and Aline Van Bever



x Contents

9. Freedom of Religion and Belief, Article 9 ECHR and the
EU EQUAlity DireCtiVe .ccceuueeiiieeeeiieeriieesieeesieeescteeessseeseneesssseessssesssssessnnnes 209
Lucy Vickers

10. The Right to Freedom of Expression in the Workplace under
Article 10 ECHR ..ooiiiiiiieeteetee ettt ettt ettt 237
Dirk Voorhoof and Patrick Humblet

11. The Right to Form and Join Trade Unions Protected by
Article 1T ECHR ..ottt ettt sttt et et 287
Isabelle Van Hiel

12. Article 11 ECHR: The Right to Bargain Collectively
under Article 11T ECHR ....ooiiiiiiiiiiiitteteetete ettt 309
Antoine Jacobs

13. The Right to Take Collective Action under Article 11 ECHR...................... 333
Filip Dorssemont

14. Prohibition of Discrimination under Article 14 European
Convention on Human Rights ........cccccuiieiiiiiiiiieiie e 367
Niklas Bruun

15. Every Natural or Legal Person is Entitled to the Peaceful
Enjoyment of His or Her Possessions: Article 1, Protocol 1 to the

European Convention on Human Rights .......cccoveeiiiiiiiiiecieecie e, 381
Petra Herzfeld Olsson

Conclusions

16. The European Convention on Human Rights and
the Employment Relation.......cccccuiiiiiieeeciieeeiieceieeeeree et 417
Filip Dorssemont and Klaus Lorcher



List of Contributors

Niklas Bruun is Professor of Law at Hanken School of Economic in Helsinki.
He is also the director of the research program Regulating Markets and Labour
(ReMarkLab), Stockholm University, and a member of the Centre of Excellence in
the Foundations of European Law and Polity, University of Helsinki.

Olivier De Schutter is Professor of Human Rights Law at the Université catholique
de Louvain and at the College of Europe (Natolin). An expert on economic and
social rights and economic globalisation, he has since 2008 been the United Nations
Special Rapporteur on the right to food.

Filip Dorssemont is Professor of Labour Law at the Centre interdisciplinaire
Droit, entreprise et société of the Unversité catholique de Louvain. He teaches as
a guest lecturer at the Université Saint-Louis de Bruxelles. He is a member of the
ReMarkLab Group.

Frank Hendrickx is Professor of Law at the University of Leuven, the Director of
the Institute for Labour Law, and a part-time Chairholder in European labour law
at Tilburg University. His research interests include labour and employment law, EU
labour law, and sports law. He is the editor in chief of the European Labour Law
Journal, and the author of numerous articles and books on Belgian, European, and
comparative labour law.

John Hendy QC is a barrister in London specialising in trade union law. He is a vis-
iting professor in the School of Law, Kings College, London; visiting professor in the
Faculty of Law, University College, London; President of the International Centre
for Trade Union Rights; and Chair of the Institute of Employment Rights.

Patrick Humblet is Professor of Labour Law at the Law Faculty of Ghent University.
He teaches as visiting professor at Antwerp Management School and at the Royal
Military Academy.

Rick Lawson is Dean of the Law School of Leiden University, the Netherlands, and
Professor of European Human Rights Law. His key areas of interest are the case-law
and the institutional set-up of the European Court of Human Rights, and the protec-
tion of human rights in the EU legal order.

Klaus Lorcher is former Legal Adviser to the European Trade Union Confederation
(ETUC) and former Legal Secretary of the Civil Service Tribunal of the European
Union.

Virginia Mantouvalou is Reader in Human Rights and Labour Law at University
College London (UCL), and Co-Director of the UCL Institute for Human Rights.

Petra Herzfeld Olsson is Associate Professor in Private Law and Senior Lecturer in
International Labour Law at the Law Faculty, Uppsala University. She is also mem-
ber of the ReMarkLab Group.



xii  List of Contributors

Aline Van Bever is a research and teaching assistant at the Institute for Labour Law
of the University of Leuven. She is writing a PhD concerning the potential role of
so-called ‘open textured norms’, such as good faith, in employment law.

Sébastien Van Drooghenbroeck is Professor of Constitutional Law and Human
Rights Law at the Université Saint-Louis de Bruxelles. He is Dean of the Law
Faculty and Assessor at the Belgian Council of State.

Isabelle Van Hiel is assistant in the Department of Social Law of the University of
Ghent and is currently working on her PhD on freedom of association.

Lucy Vickers is Professor of Law at the School of Law, Oxford Brookes University.

Dirk Voorhoof is Professor of Media Law, Copyright Law and Journalistic Ethics
at Ghent University. He teaches European Media Law as a guest lecturer at
Copenhagen University. He is a member of the Human Rights Centre and the Centre
for Journalism Studies (UGent), focusing on freedom of expression and information,
media regulation, human rights and democracy.



Table of Cases

European Court/Commission of Human Rights

A VUK, APP NO 385373197 ettt sttt 18, 168
AB Kurt Kellermann v Sweden, App No 41579/98 .............. 178-9, 297, 342, 349, 352,422
Abenavoli v Italy, App No 25587/94, 2 September 1997,

RePOrts 1997-V ... ettt ettt e et e e e st e e s e nsree e e e e ennee 161
Adami v Malta, App No 17209/02, 20 June 2006 .....cccueevueeeveerneerseerseerireeneessreesssesseenns 152
Ademylmaz and others v Turkey, App NO 4146/09.......cocveviriierieienieieeieeeeeneeeee e 363
AZEE VUK (1976) 7 DR 164 evvvereeeeeeeeeoseeeeeeseeeeeseseeesesseeess s esssssesesssesesesesessseseseessssseseees 70
Aguilera Jiménez and others v Spain., App Nos 28389/06, 28955/06,

28957/06, 28959/06, 28961/06, 28964/06, 8 December 2009 .............. 278-9, 361-3, 425
Ahmad v UK (1981) 4 EHRR 126 ..ceeeuiiuiriiniiniinieniiienienteteietetetete ettt ene 211
Ahmed v UK (2000) 29 EHRR T..couiiiiiiiriiniiriiieieieieteteteteeetetet e sseevesse e s e seens 64
Airey v Ireland, 9 October 1979, Series A, No 32, 2 EHRR 305.............. 108, 382, 386, 417
Aizpurua Ortiz and others v Spain, App

No 42430/05, 2 February 2010......ccccecueruenneee 28,41, 389-91, 393-4, 398-9, 406-7, 411
Aka v Turkey, App NO 45050798 ...couriieiierieeiiteeieeieesieeseessteesieessseesitessseesssessssesssessseenns 363
Akdivar v Turkey (1997) 23 EHRR 143 ..c..oiiiiiiiiiieieieteteeeteteeeeeeeeeieeiesie e 70
Aksoy v Turkey (1996) 23 EHRR 553 ..cuooiiiiiiiiiieieieieieteeeteeeteeeesee s neens 70
Albayrak v Turkey, App No 38406/97, 31 January 2008 .......cccceevvereerieneenieneeneeneeneeenss 256
Aldemir and others v Turkey, App Nos 32124/02, 32126/02,

32129/02, 32132/02, 32133/02 32137/02 and 32138/02, 2 June 2008 ........c..c........ 68,71
Alekseyev v Russia, App Nos 4916/07; 25924/08; 14599/09, 21 October 2010 ................ 72
Almeida Garett v Portugal, App Nos 29813/96 and 30229/96, 11 Jan 2000..........cccuen..e.. 84
Amann v Switzerland, ECHR 2000-II [2000] ECHR 87 .....cccccertivtrrerinercreneneneeneennenne 194
Ambruosi v Italy, App No 31227/96, 19 October 2000 .......ccceeeerierreeriereerrenieneeeeeneeenss 391
Andrejeva v Latvia, App No 55707/00, 18 February 2009.......cccceevueeiieevieeseeecieenneanne 12,42
Andrle v Czech Republic, App No 6268/08, 17 February 2011 ...cceevvveevieinvieeseenieenieennnenn 43
Anheuser-Busch Inc v Portugal, App No 73049/01,

(GC) Judgment of 11 January 2007 ....cccceeceervueereenieeeneesseeenieessseesseesseesssenns 395,397, 411
Apay v Turkey, App No 3964/05, 11 December 2007 ....ccceeevuerreerseerneersreeneersreesseenseenns 163
Apostolakis v Greece, App No 39574/07, 22 October 2009 .....ccceeverveerieenreerieensienneens 398
Appleby and others v UK, App No 44306/98, 6 May 2003 ......cceeveerieeieenreeirresireeneeens 241
Armoniené v Lithuania (2009) 48 EHRR 53......uuiiiiiiiiiciieeeiieeeeiee et eeaee e ean 70
Arrowsmith v UK [1978] 3 EHRR 218 ...cc.ciiiiiiiiiiriinieneeieniteieeeenieetesieeve e seesieeneene 212
Ashughyan v Armenia, App No 33268/0, 17 July 2008 .....ccecuerviervernierrieeneereeenieeenaens 239
Asmundsson v Iceland, App No 60669/00, 12 October 2004 ..........cocoeveenenne. 390, 398-400

Associated Society of Locomotive Engineers and Firemen
(ASLEF) v UK, App No 1002/05, 27 February 2007,

(2007) 45 EHRR 33, [2007] IRLR 361 ...ccevuereeneenne 63, 65-6,74,76,126-7, 288, 302-4
Association of General Practitioners v Denmark, App
No 12947/87, Decision of 12 July 1989 ...ccceeveririreneninenienieneneneeieeene 399, 402-3, 406

Austin and others v UK, App Nos 39692/09, 40713/09
and 41008/09, 15 March 2012......ueeiieeeeiieieeeeeerieeeeeeeireeeeeeeetrreeeeeeenrreeeeeensreseeeeeennns 239



xiv  Table of Cases

Autronic AG v Switzerland (1990) ECHRR (Series A) 178 ....ooeeeiiieeiieeeiieeeeieeeeieeeeiveenne 81
Axel Springer AG v Germany, App No 39954/08, 7 February 2012......cccceeveeevvivenvuencuennne 241
Aydin and others v Turkey, App No 43672/98, 20 September 2005 ......ccccevvvervrerrveersuennne 363
B v UK (1993) 15 EHRR CD 100 ..cteieiiiieieieeeteteeeeneeeeeestesesseseeevessesaessessesseseensensens 70
Baczkowski and others v Poland, App No 1543/06,

24 September 2007 ...cccueieieeereeeieereenieeseeesieeseessseessessseesseesseesssessseeas 63,68,71,79,224
Bahceyaka v Turkey, App No 74463/01, 13 July 2006 ....ccoevuercreeriercieenieeneeeieesnesiaeenne 400
Balenovi¢ v Croatia, App No 28369/07, 30 September 2010 .....ccocverreercierneenieerseenivennnnnn 36
Balenovic v Belgium (2007) 44 EHRR SE 5 ...cooiiiiiiiieinininencecseneceesieseeeeenve e 72
Barraco v France, App No 31684/05, 5 March 2009 .....cccceevveervienvienseenneenneeennne 39, 80, 343
Barthold v Germany (1985) ECHRR (Series A) 90....cccueeciierieeiieeieenieeeieesiieeieesveeeveessneas 81
Bathellier v France, App No 49001/07, decision of 12 October 2010 .........ccccuvee.e. 263,274
Bayatyan v Armenia, App No 23459/03, 7 July 2011 c.ceecuieriervieinieiieenieeeesieeseesveeeees 23
Beer and Regan v Germany, App No 28934/95, 18 February 1999,

RepOrts 1999-T ...ttt ettt e e s e e e e e s e 166
Belilos v Switzerland of 29 April 1988, Series A, NO 132.c..cccuirienierienieeienieeieneeens 26,167
Benkessiouer v France, App No 26106/95, 24 August 1998....ccccvvvveviiieciieeenieeeeieeennn 161
Betalaan and Huiges v The Netherlands, App No 19438/83,

3 0CLODEE 1984 ...ttt sttt s 388, 396-7
Blokker BV v X, LJN BV 9483, Arnhem Court, 19 March 2012 ....cccceeeevreeccrieeereeennen. 245
Bogatu v Moldova, App No 36748/05, 27 April 2010 ..ccc.cevuerveenierieinierieenieesieeseeeeeenn 38
Boldea v Romania, App No 19997/02, 15 February 2007 .....cccveveevverercuennnnns 261,268,273
Bonisch v Austria of 6 May 1985, Series A NO 92 ...oocveeciierieeiieeieeseeeieeereeeeeesveeeveeeeeas 26
Borgers v Belgium, 30 October 1991, Series A NO 214-B...ccvevviieiieniieieeiieeieesieeeveeeeenn 26
Bowman v UK (1998) 26 EHRR T ...cceeiiiriiiiiniiiinieneeieseeie sttt sreeee et sseeneeene 63
Bramelid and Malmstrom v Sweden, App Nos 8588/79

and 9589/79, Decision of 12 October 1982.......uuveieeeeeirreeieeeeieeeeeeeeireeeeeeeenrreeeeeennnes 393
Brandstetter v Austria of 28 August 1991, Series A NO 2171 ..covivcieriererieneeieniesieeeeneene 26
Bronowski v Poland, App No 31443/96, 22 June 2004........cceevveevreeneeecreenveesreennnes 388,393
Briiggeman and Scheuten v Germany (1981) 3 EHRR 244 ........cccceevvevveriivennenne 185, 187-8
Bukta and others v Hungary, App No 25691/04, ECHR

2007-IX, 17 OCtODEr 2007 ..ottt ettt st see st see st sae e senee 80
Bulga and others v Turkey, App No 42947/98, 20 September 20035 ......cccevveervuerrvverruennne 363
Campbell and Cosans v UK (1982) 4 EHRR 293.....ccceiiiriiriieniieiineeieeteneeeee e seeee s 63
Campbell and Fell v UK, 28 June 1984, Series A, NO 80 ...cceeeveerreeirreeireenieeeieennennns 26, 160
Carson and others v UK, App No 42184/05, 16 March 2010 ......ccccccvvreveerueennee. 42,371,407
Casado Coca v Spain, App No 15450/89), 19 February 1993,

SEIIES A, INO 285-A..eieiiiiiiiiriiiiierieteeeeeeeeeeeeeeeeeeeeeesesesasssssssrssarasssstereseseeeeseseeseesesesessssnes 128
Casotti et al v Italy, App No 24877/94, 16 October 199 ......cccvuvvvierviirveineenieenieeeeens 396-7
Centro Europa 7 Srl and Di Stefano v Italy, App No 38433/09, 7 June 2012................... 241
Cereceda Martin et al v Spain (1992) 73 DR 120.....ccciieiieiieeieeciieeieeseeeeieeseeesveesveeveean 67
Cerikgi v Turkey, App 33322/07, 13 October 2010.....cccueverreenersuennene 40, 64, 71, 74, 80, 84
Chassagnou v France, App Nos 25088/94, 28331/95

and 28443/95, 29 April 1999, ECHR 1999-IL.......cceevvrereerrereereereeeenieeeeseeeeens 288, 348
Cheall v UK, App No 10550/83, 13 May 1985 ...c..cceverrrerenenerenenenenienenaene 74, 300, 303
Christians against Racism and Fascism v UK (1980) 21 DR 138.................... 63,72, 80,229
Cingil v Turkey, App No 29672/02, 21 May 2011 ...cccueevieeieeirieereeiieeieecreeereeseee e 31,41
Ciocan and Others v Romania, App No 6580/03, 9 December 2008..........ccceccvrrereerneennee. 307
Cisse v France, 9 April 2002 ....cccueevvieeiieriieinieniieenieeieesieesieesiessieessseesssesssessssesssessssesssaeas 80

Civil Partnership At 2004 ......ccovuiirieriieeniierrienieentesteeseesseeeste st essesbaesssessseesseessaesases 226



Table of Cases xv

Clift v UK, App NO 7205/07, 13 JUly 2010 rvvvvveeeeereesseeeeeeeeeeeeessssssseeseeseeeesessssssseeeeeeeee 370
CN and V v France, App No 67724/09, 11 October 2012 .....ccccevvvervreeruerreeneenneenieennnes 420
Connolly v Germany, Austria, Belgium, Denmark, Finland, France,

Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal,

the United Kingdom and Sweden, App No 73274/01, 9

December 2008 .......ooiiriirieiieieeteteete ettt ettt ettt ettt b et b et sbeeaae 238
Conroy v UK, App No 10061/82, 15 May 1986 ...cc.cevuerreevueneeienieniineenieeeeneeeneesneeneennees 293
Copland v UK [2007] ECHR 253 ..ccueiiriiinininienienienienienecseeiesee e 193-4, 198, 201, 206
Costa v ENEL, Case 6/64 [1964] ECR 585 c..cuivuiririiieienieieienteteteeeeeeeeeeeseee e seenes 412
Couez v France, App No 24271/94, 24 August 1998 ......cooviiiiiiiiiiiiinieeeeecreeceeee 161
Council of Civil Service Unions v UK (1987) 50 DR 228 .....ooeeeviiieiieeeeieeeeeee e e 65
Cudak v Lithuania, App No 15869/02, 23 March 2010 ........cc..c...... 12, 30, 169, 171, 173-4
Cyprus v Turkey, App No 25781/94, 10 May 2007 .c.c.cevvueereersieenrerieenieenieeneessneesnesnns 376
D v Ireland (2006) 43 EHRR SET6 ....coueiuiriiriiniiniiieieieteteteteteteteiee e seens 70
Dahlab v Switzerland, App No 42393/98, February 2001......ccccccecueerueennnen. 213-14, 232,251
Danilenkov and others v Russia, App No 67336/01,

30 July 2009 ...ciuiiiiiieeeetee ettt 8,27, 39,71, 74, 288, 306,

361-2, 372,375, 426
Davitashvili v Georgia, App No 22433/05, 12 May 2009 ......ccccuerrreriersieenirennieeneessreeneens 38
De Cubber v Belgium, 26 October 1984, Series A, NO 86 ..cccueevieriierniersieenieerieeniessneenanens 26
De Diego Nafria v Spain, App No 46833/99,

14 March 2002...c..coceeierieeienieeieneeie et esee et seeete e sae e 134, 241, 253, 262-3, 269, 280
De Santa v Italy, App No 25574/94, 2 September 1997 ....ccccueevieecrienieeieeeieecieeeveeeaen 161
De Wilde, Ooms and Versyp v Belgium, App Nos 2832/66,

2835/66,2899/66, 18 JUNE 1971 ..eciirieiiiiinieeienieeieeiteieetenieeee sttt 153
Delgado v France, App No 38437/97, 14 November 2000 .......ccceevuerrverreeneerireensuenseenns 181
Demicoli v Malta, 27 August 1991, Series A, NO 210 ..cocueerveeereeriiieneeeieenieerieeneeeeeenneens 26
Demir and Baykara v Turkey [2008]

ECHR 1345ttt 3-13, 15-35, 3746, 63, 72-9,

81-3, 108, 113-14, 155-6, 174,184,
204-5, 208, 310-15, 318,325, 329, 331,
335-6, 339, 351,354, 357, 359-60, 364-5,
372-6, 391, 402, 406-7, 409, 418, 426, 428

Denimark Ltd v UK, App No 37660/97, 26 December 2000 .......ccecererervererrererenennenne 388
Devlin v UK, 11 APIil 2002 .eccuveeereeeiieeieeieeseeeiieestessteesieessseessseesseesssesssessssesssessssesssssssees 70
Deweer v Belgium, 27 February 1980, Series A, NO 35 ..cociiriiiiiieniieniienieeneeereeseeenees 133-5
DH and others v Czech Republic, App No 57325/00, 13 November 2007 .........c......... 133-6
Dilek et al v Turkey, App Nos 74611/02, 26876/02
and 27628/02, 30 January 2008 .......ccccccereenrerreenereeneennennes 74, 336, 338-40, 344, 351-2
Djavit An v Turkey, App No 20652/92, (2005) 40 EHRR 45.....ccocvrriirviiniinnienieneeneen. 63
Doolan, Farrugia, Jenkins, Jones, Parry, Parry, Pine,
Webber v UK, App No 30678/96, (2002) 35 EHRR 20.................. 63-6, 68, 73-4, 76, 85,
90, 155, 335-6, 345, 426-7
Dritsas and others v Italy, App No 2344/02, 1 February 20171 ....cccceevviervivrnienreenienneeennnen. 37
Dudgeon v UK (1982) 4 EHRR 149.....cc.coviiiiiiiiriiiiniiienecieneeneeeeeneene e 84,195,197
Eaton and others v UK, App Nos 8476/79-8481/79, 10 December 1984............ccceeueue.. 293
EB v France (2008) 47 EHRR 271 ccciiiiiiiiiiiiceteteteee et e e e e e e s e e e e e e aavavananees 196
Education Co v Fitzpatrick [T961] TR 294 ......civiiiiiiiiiieiieiieenieeieeseeeieesseesaessaeessveessnes 83
Egitim Ve Bilim Emekgileri Sendikasi v Turkey, App No 20641/035,
25 SePteMDEr 2072 .ciiuiieieeriieriieenteeitteste et este et e steesstesteesbae s beesseesbeesstesbeesbesbaenas 427

Eldridge v British Columbia (1997) 3 SCR 624 .....ccceeviiriieierieeeeertesieeseeeiee e eeee e 122



xvi Table of Cases

Electrolux etc v Australian Workers Union (2004) 221 CLR 309.....cccceeeviveeevreeeciieeeiienn. 77
Enerji Yapi-yol Sen v Turkey, App No 68959/01,
21 APTil 2009 ..ottt 4,24, 39-40, 63, 71, 74, 313, 335-6,
338-9, 346, 351, 364, 406
Englund v Sweden, App No 15533/89, 8 April 1994 ....cocvieeiiecieeeieeieeeieeeeee e 298
Erciyas v Turkey, App No 10971/05, 27 September 2011 ..c..cecveerieereencieeiieeieesieesveennnann 31
Erdel v Germany, App No 30067/04, 13 February 2007 ......ccccevvercueervenvreenversreennnes 240, 254
Eremia v The Republic of Moldovia, App No 3564/11, 28 May 2013.....cceceeevveenvercuennne 373
Erkan v Turkey, App No 29840/03, 24 March 2005 .....ccccceververerrerreneneneneneneneeneeneene 400
Eskelinen v Finland, App No 63235/00,

19 APril 2007 cevnieeieeieieeeiieeeieeieeie e see e see e 160, 162-3, 174, 388, 397-8, 402, 411
EUROFEDOQOP v Italy, App No 4/1999, ECSR .....cootiiiiiteieieteiteeeeeieeieeie e e 315
EUROFEDOP v Portugal, App N0 5/1999, ECSR ....ccctiitiiiiiininineneeencneeeiese e 315
European Council of Police Trade Unions v Portugal,

App NO 1172001, 21 My 2002 ...oeueeieieieieieieeeteeeteieeseere st ereese e svessessessessesseseeneen 315
Evaldsson and Others v Sweden, App No 75252/01,

13 February 2007 ....cecveereeereniisresiesienieniesiessennens 299, 390, 3924, 398, 400-1, 404, 406
Evans v UK (2006) 43 EHRR 2710...cucoueiierieieieieieietetetetee ettt st 195

Eweida, Chaplin, Ladele and McFarlane v UK, App
Nos 48420/10, 59842/10, 51671/10 and 36516/10,

15 January 2013 .. 123, 132-3, 211-14, 224-5, 234, 424
Eweida v British Airways plc (2010) EWCA Civ 80 ..ccuvevverrierieeierieieeienieeienieeeene 123,224
Ezelin v France (1992) 14 EHRR 362 ....uvviiiiiiiiiieeeeecreeee e eeeeveee e naes 72, 81,277-8
Fawsie v Greece, App No 40080/07, 28 October 2010 ....cueeeueeecueerueecieeeieenieeeieesneeaeens 34-5

Fédération Hellénique des Syndicats des Employés du
Secteur Bancaire (OTOE) v la Gréce, App No 72808/10,

6 December 20T T ...oeuiiiiiiieiieiteiieeee ettt sttt sttt eeene 66-7
Federation of Offshore Workers’ Trade Unions and

Others v Norway, App No 38190/97, 27 June 2002.............. 65,74, 83, 357, 359-60, 364
Ferndndez Martinez v Spain, App No 56030/07,

15 MAY 2072 ettt sttt ettt 230-1, 239, 250-1, 253
Ferreira Alves v Portugal (No 4), App No 41870/05, 14 April 2009 ....ccccevveervierveervuennnnen. 25
Ferreira Alves v Portugal (No 5), App No 30381/06, 14 April 2009 ....cccevviereervreervuennnnenn 25
Filippini v San Marino, App No 10526/02, 26 August 2003.......ccccecervievrienreneeneenreennenne 257
Financial Times Ltd and others v UK, App No 821/03, 15 December 2009 ............. 241,275
Fogarty v UK, App No 37112/97, 21 November 200T.......ccccvervreereerreeneenieeneeninennne 169-72
Frankovicz v Poland, App No 53025/99, 16 December 2008.......cccccecvververveereersreennen. 272-3
Friedl v Austria, 30 NOVEmMDbEr 1992 ......uuviiiiiiiiiiiiieeiiieeee ettt et e e eeesareeeeeeeasreeeeeenes 80
Frydlender v France, App No 30979/96, 27 June 2000 .......ccceevveerrierrreersuerseenseersseenseenne 181
Fuentes Bobo v Spain, App No 39293/98, 29

February 2000 ......cccceverieneriienerieneerieseeeeseeseeeeeeeas 128, 195, 237, 240-1, 243, 261-3,

269,278,280, 282, 285
G v Germany (1989) 60 DR 256....ccouiirieriiiinienienienieeienieetesitetessee et saee et eaee e eaesaeeeesaee 80
Galstyan v Armenia, App No 26986/03, 15 November 2007 .......cccecvervverreervueenieennne 80, 239
Garaudy v France, App No 65831/01, 24 June 2003 ....ccceeevuerrierreenieririenieereeseeenneesnees 256
Gaygusuz v Austria, App No 17371/90, 16 September 1996 .......ccoeveervreerveerveerseeneenne 376
Genovese v Malta, App No 53124/09, 11 October 20171 ..cccueecuveeieecieeeieecreeeieeseeeennenn 15,26
Gillberg v Sweden, App No 41723/06, 3 April 2012 ....cceeieririienieiiineeneneeneeeeseeie e 241
Gjonbocari and others v Albania, App No 10508/02, 23 October 2007 .....covvvereveerueennen. 181

Glas Nadezhda Eood & Elenkov v Bulgaria, App No 14134/02,
11 OCtober 2007 ...couiiuiiiiiiiiiiiiiiierciciccte et 240



Table of Cases xvii

Glasenapp v Germany, Series A, No 104 (1987) 9 EHRR 25 .....coovvvvieniivenrennenne 211,251-2
Golder v UK, 21 February 1975, 1 EHRR 524 .....ccooiviiieieeeieiieeeseetee e 72
Gollnisch v France, App No 48135/08, 7 June 2011 ...cevvueereerieenienneenieeneeneens 255-6,269
Gongadze v Ukraine, 8 November 2005 .....ccceevieriierriieniiienienieenieesieeseeeseeseeeseessveesneens 84
Goodwin v UK, App No 17488/90, 27 March 1996 ......c.cccceeveeeciiesieereecrreecreennnann 275,280
Gorzelik v Poland, (2004) 38 EHRR 1, (2005) 40 EHRR 633 ......ccoceeviiniininienenenne. 63, 81
Grande Oriente d’Italia di Palazzo Giustiniani v Italy

(No 2), App N0 26740/02, 31 May 2007 c..ccuereereeieieieienienteteteeeeetee e ee s eeeene e 257
Grande Oriente d’Italia di Palazzo Giustiniani v Italy,

App N0 35972/97, 21 OcCtober 1999...cc.uuiiiiiriieieeeiteteeeeeete ettt e v esiee s 257
Groppera Radio AG and others v Switzerland, Series A, No 173 (1990)....ccccceveeerveenrennee. 240
Guadagnino v Italy and France, App No 2555/03, 18 January 2011............... 30,169, 173-4
Guja v Moldova, App No 14277/04, 12 February 2008 .........cc.cc....... 134, 269-75, 280, 419
Gustafsson v Sweden, App No 15573/89, 25 April 1996.............. 112, 296-8, 311, 337, 342,

349, 352, 389, 394, 405, 422
Hachette Filipacchi Associes (‘Ici Paris’) v France,

App N0 12268/03, 23 July 2009 ...cotieieiienieiteieeiteie ettt ettt st sae st esae e 241
Hachette Filipacchi Associés v France, App No 71111/01, 14 June 2007 ....ccceeevervueeeneene 240
Hachette Filipacchi Presse Automobile and Dupuy v France,

App N0 13353/05, 5 March 2009 .......couerierierieieieieteteteteteteeee e 241
Hadjianastassiou v Greece, App No 12945/87, 16 December 1992 ......ccccevcuervriervuennueenne 242
Halford v UK (1998) 24 EHRR 523 .....ccceoivivinenenrcneeennes 189, 191, 193-4, 198, 201, 206
Halil Ozbent v Turkey, App NO S6395/08 ....uocveveerereereeereeereeeereeeeeeeeseesesesesereeseseesesennas 282
Handyside v UK, Series A, No 24 (1976) 1 EHRR 737....cccccocervieneenunncn. 197,202,213, 251
Hasan and Chaush v Bulgaria (2002) 34 EHRR 55 ..ccccvvviiviiinniinieeeenieeen, 215,218,229
Hatton and others v UK, App No 3602/77, 2 April 2007 ...ccceevierviernuerieeneerieesiienneenns 201
Hauschildt v Denmark, 24 May 1989, Series A, NO 154....cccctivviiriiinienieenienrieenieseeenaeenn 26
Heinisch v Germany, App No 28274/08, 21 July 2011 .....cccccveeueeee. 33, 36, 87,238, 240-2,

246,273-4,281-2, 419, 422-3
Hertel v Switzerland, App No 25181/94, 25 August 1998 ......ccccveeviirierveenieeieesiieesieenns 268
Hiipakka and others v Finland, App No 29069/95, 15 May 1996 .....cccccovuevcverivervrennnenne 393
Hilton v UK (1988) 57 DR 108....ccutruiriiriiriinienienieeeiententetetetete et eseese s saessessesaessessessens 84
Horvath and Kiss v Hungary, App No 11146/11, 29 January 2013 ......cceceverveenrereennenne 378
I v Finland [2008] ECHR 20511 .coutriieiiriiriiniinienieieietenteteteeenteeeeeseese et eseese e seeesesse e 193
Icen v Turkey, App No 45912/06, 31 May 2011 «.eoveveueeeerererieerereeeeeeeseeeeeeseseeesesesensenenes 31
Iljeva and others, App No 21080/06, 2 December 2008.........ccccueeirrerrieeireesiieesieeneesseenneens 38
Independent News and Media and Independent Newspapers

Ireland v Ireland, App No 55120/00, 16 June 2005.....c.cevvueriierrierseeniienneeneenneeeseennnes 240
Informationsverein Lentia and others v Austria, Series A, No 276 (1994)......ccveeveeeennnene. 240
Ireland v UK (1978) 2 EHRR 25 ...ttt ettt sne e 203
Ivanov and Dimitrov v The Former Yugoslav Republic

of Macedonia, App No 46881/06, 21 October 2010 .....ccccueeveeerreerreeieenreesieeseeeseeenenens 31
Ivanov v Russia, App No 35222/04, 20 February 2007 ......ccccevvierveenverieenieesneessreeneenns 256
Iverson v Norway, App No 1468/62, 17 December 1963 ........cocvververrierieencieriieniienneens 152
Iwaszkiewicz v Poland, App No 30614/06, 26 July 20T T...cccceevieriieeneenieenieeieenieseeenneens 43
James and others v UK, App No 8793/97, 21 February 1986 ......cccceecevrervverueruenne. 391, 393
Jehovah’s Witnesses of Moscow v Russia (2011) 53 EHRR 4,

App N0 302/02, 10 JUNE 2010 ..coueriiieeieniieieeiteieeiteieeitesieete et seee st saeeseesaeeee 78, 81-2
JM v UK, App No 37060/06, 28 September 20T 1...ccceevcuirrieriieriieniieeneesiieeneessieesisessseenns 34
Johansson v Sweden (1990) 65 DR 202 ......coccuiieeciiieeieeeeireeeeeieeesreeeeireeesesaeesvaeeens 74,298

Juppala v Finland, App No 18620/03, 2 December 2008......cccceevveeruerieerrierseenseeeneeneens 271



xviii  Table of Cases

K, C, M v The Netherlands (1995) 80-A DR87 ...ccuviiieiiieeciieeetee ettt et e
Kalag v Turkey, App No 20704/92, App No 20704/92 1 July 1997 ..
Kara v UK, App No 36528/97, 22 October 1998.....ccocviiriereiiniienienieenieeieeseeeseesieene
Karagay v Turkey, App No 6615/03, 27 March 2007 ....ccccceceereeevueennee. 39, 63-4, 71, 74, 80,
84, 343-5, 352

Karademirci and others v Turkey, App Nos 37096/97

and 37101/97, 25 January 2005 ......ccoeevuereereneenientenientenreeeesieetesee st eeeseeeeenne 248,282
Karaduman v Turkey, App INO 16278/90 ....ccoueririerieriienieenienieeniessieeseessseeseessseessesnne 214
Karakurt v Austria, App No 32441/96, 14 September 1999 ......coovuvrvivrvierivernuennen. 350, 422
Kaya and Seyhan v Turkey, App No 30946/04, 15 September 2009.....24, 39-40, 64, 71, 74,

80, 84, 344-5, 352
Kayasu v Turkey, App Nos 64119/00 and 76292/01, 13 November 2008..........ccccveruennne 271
Kenedi v Hungary, App No 31475/05, 26 May 2009.....ccccceevuervieerieriieeniennieeneesseensaesnne 241
Kern v Germany, App No 26870/04, 29 May 2007 ..cccccueeeereeerseeeenieeennrieesseeeeseeeennne 254-5
Kholer v Austria, App No 18991/91, 13 October 1993 .....cccceervierrieriieinienieenierseeneeenne 177
Khursid Mustafa and Tarzibachi v Sweden, App No 23883/06, 16 December 2008 ........ 241
Kiyutin v Russia, App No 2700/10, 10 March 2011 .....cccvevieeiienieeiieecieccieeeieecvee e e 23
Klass and others v Germany, Series A, No 28 (1979-80) 2 EHRR 214 .........ccccveuen. 63,191
Klein v Austria, App No 57028/00, 3 March 2011 ..ccccueeeeeriieenieeiieinienieeniesreenneens 42,398
KMC v Hungary, App No 19554/11, 10 July 2012...cc.coierieninieniieicneeieneeneeneenne 307,377
Knotts v US 460 US 276 (1983) c.eeeeireeiireeierieneeieneereneeiesresseeeesee st eneesseeneeseeenesaee 187
Knudsen v Norway, App No 11045/84 (1985) 42 D&R 247 .cccuerrieeveeiienieeneersreeneennne 215
Kokkinakis v Greece, Series A, No 260-A [1993] 17 EHRR 397 ....ccovvieeureeeirieeeneeeennee. 210
Konttinen v Finland (1996) 87 D&R 68 .....cccueerriieieeiiiieieeneeeieesieesieesseesseessessssesssesnns 215
Kopecky v Slovakia, App No 44912/98, 28 September 2004 .......cccevvverrvervierneersueennn 387-8
Kopke v Germany, App No 420/07, 5 October 2010 ....coovervverreeriiernierieenienieeneens 33,193
Kosiek v Germany, Series A, No 105 (1986) 9 EHRR 328.....ccccccecvvrvueenuennne 191, 211, 251-2
Kotov v Russia, App No 54522/00, 14 January 2010 .....cceevveereveennseeenneeennnne 390, 399, 410
Kozak v Poland, App No 13102/02, 2 March 2010 ......cccceeeieevieerieeieenieesieeeieeseeeneenne 374
Kravtsov v Russia, App No 39272/04, 5 April 2011 ccueeecveevieeieeeieeieeeieeieeeeeeveesveevenn 32
Kreuz v Poland, App No 28249/95, 29 June 20071 ....cccceevvreereerrieenienireenieeneeenaesseessaesnne 180
Krone Verlag GmbH & CoKG (No 1) v Austria, App No 34315/96,

26 FEDIuary 2002 ....coeveeeieriieenieeiieentessieeetesitesteesseesteesaeesaseesaesseesssessseesseesssaessesnne 240

Kudeshkina v Russia, App No 29492/05, 26 February 2009..................... 37,237, 240, 242,

258-61,271, 280, 282
Kuznetsov v Russia, App No 10877/04, 23 January 2009.........cceeieriiiieeiiniiiieeeeennnnee 71, 80
Lahr v Germany, App No 16912/05, 1 July 2008......cccceeveerierrienierrreenieeseeesseeennnes 240, 254
Lalmahomed v The Netherlands, App No 26036/08, 22 February 2011 ....ccccecvervveervennnen. 15
Langborger v Sweden, App No 11179/84, 22 June 1989, Series A, vol 155 ....... 26,177,179
Lapalorcia v Italy, App No 25586/94, 2 September 1997 .....cccoevvevievienienerieneeieneeaennes 161
Lautsi v Italy, App No 30814/06, 18 March 201 1.....cccceeeieriienrieeieecieeieeciee e 213,232
Le Calvez v France, App No 25554/94, 29 July 1998 ...ccooveeeiieiiiiieeieeeieeieesieesee e 161
Le Compte, Van Leuven and de Meyere v Belgium [1982] 4 EHRR 1..................... 71, 347-9
Leander v Sweden, Series A, No 116 (1987) 9 EHRR 433 .....ccccevvveeecnveeeeeennnns 127,191, 211
Leempoel and SA Ciné Revue v Belgium, App No 64772/01,

9 NOVEMDEL 2006....c..iiiiiiiiiniiirietenieetertete ettt ettt ae st sre et saeesnesaeenesaee 240
Lelas v Croatia, App No 55555/08, 20 May 2010 ....ccceceuvevveeuenns 41, 387, 390-1, 398, 401
Levinen v Finland, App No 34600/03, 11 April 2006 .....cccceeeeviereesienieneneeneeieneeeenaes 388
Liman-Is Sendikasi v Turkey, App No 29608/05 etc, 12 October 2010 ....ccccvvvcvervrrervernneen. 32
Lingens v Austria (1986) ECHRR (Series A) 103 ..cocveververerneneeieneerieneenieneenreeeesreeneene 81

Loizidou v Turkey, (1995) 20 EHRR 99.....ccciriiiiriiiriereeieneeieneereeeesreeeesreeee e seene 63



Table of Cases xix

Ludi v Switzerland, Series A, No 238 (1992) 15 EHRR 173 ..ccccooiiiiniiininniineenicneeneeneen 188
Luka v Romania, App No 34197/02, 21 June 2009 ......ceecverriervueeneernreeneessieenivesseeenns 178-80
Lustig-Prean and Beckett v UK [1999] ECHR 71, (2001) 31 EHRR 23 ................... 194,203
Madsen v Denmark, App No 58341/00, 7 November 2002..................... 138, 185,192,201
Maestri v Italy, App No 39748/98, 17 February 2004.........ccceeeeeeveenieeiieneeecieeesaeenseeens 257
Maggio and others v Italy, App No 46286/09 etc, 31 May 201 T..cccueevveevreesieeireenneans 29, 41
Majski v Croatia (No 2), App No 16924/08, 19 July 2017 ..ccceevuerveenenienieieneeeeeieeene 163
Malone v UK, Series A, No 82 (1984) 7 EHRR 14 ......ccecererenenenuennene 127,191, 194, 198
Mangouras v Spain, App No 12050/04, 28 September 2010.......ceevuerrreerruerneerieeenreennne 29,87
Manole and others v Moldova, App No 13936/02, 17 September 2009 .........cccecveueene. 36, 38
Marchenko v Ukraine, App No 4063/04, 19 February 2009.........ccccceueennne 134, 264, 270-2
Marckx v Belgium, App No 6833/74, (Pl) Judgment of 13 June 1979......ccccvveueene 8,77, 387
Markin v Russia, App No 30078/06, 7 October 2010 ....cccevvvervvercreeriuennnen. 35,43,132, 134
Markt Intern Verlag GmbH and Klaus Beermann v Germany,

Series Ay NO 165 (1990) ceveeuerueriieiinierienieniereestenteneerte ettt ettt ettt e s saeese e saens 240
Maruskov and others, App No 19667/06, 2 December 2008 ........ccecereeruerrieneereeneeniennnns 38
MDU v Italy, App No 58540/00, 28 January 2003 .....ccceceeverienerrieniienieneenieeeeneeseeneeens 257
Medvedyev and others v France, App No 3394/03, 29 March 2010 .....ccccveeverireeriueennenn. 27-8
Melnychuk v Ukraine, App No 28743/03, 5 July 2005 ...cceeevuerrierrieinierieeneeeseesiveeseeenns 397
Meltex Ltd and Mesrup Movsesyan v Armenia, App No 32283/04,

17 JUNE 2008 ..ottt ettt ettt ettt sttt ettt et ettt ettt et s be e seeebes 240
Menchinskaya v Russia, App No 42454/02, 15 January 2009 .......ccccevvrvvernennee. 9, 16, 26, 29
Metrobus v UNITE the Union [2009] IRLR 851 ..cccuvtiiuiiiieeiienieeieeeieeieeeieesieeseveeveeeanean 74
Mihal v Slovakia, App No 23360/08, 28 July 2011 ..ccccueeeeieeiiieiieeiieenieerieeseeesieessveesaeens 152
Mirolubovs and others v Latvia, App No 798/05, 15 September 2009...........c.......... 12,25-6
Mishgjoni v Albania, App No 18381/05, 7 December 2010....ccccceevuerrierieeneerireensuenneenns 181
Moldovan and others v Romania, App Nos 41138/98 and 64320/01,

12 JUIY 2005 ettt ettt ettt ettt ettt et 376
Molnar v Hungary, App No 10346/05, 7 October 2008 .......ccccvveevreereeesieneeeireessieeneeens 239
Monory v Hungary and Romania, 17 February 2004 .........cccceevieeiiieniieesieenieesieenieeneeenenens 84
Montion v France (1987) 52 DR 227 oo iiiieececiiiiiiittttteeeeeeeeeeeeeese e s e s s s s s s sssvavssasananens 70
Morissens v Belgium, App No 11389/85, 3 May 1988....ccccevuerrieriiiinieriieenieeieesiieesieenns 265
Moskal v Poland, App No 10373/05, 15 September 2009 ................ 386, 391-2, 395, 398-9
Nachova and others v Bulgaria, App Nos 43577/98 and 43579/98,

6 JULY 2005 ..ottt ae et st e b st enaeeaeas 372
National and Local Government Officers Association (NALGO) v

UK, App No 21386/93, 1 September 1993 ......ccciriemirnenieninienenieneeeneeneens 300-2, 364
National Association of Teachers in Further and Higher Education v

UK (1998) EHRR CD 122....cuiiiiiiiieieieteteeeteeeeeeeieesesie e sseseessesaeseeees 65,73,355-6
National Union of Belgian Police v Belgium, App No 4464/70,

27 OCLODET 1975 oottt ettt ettt 113, 288-9, 304, 310,

318, 335, 376
Nazsiz and Nazsiz v Turkey, App No 22412/05, 26 May 2009....ccccceecverveercverceersreennenne 163
Nerva and others v UK, App No 42295/98, 24 September 2002......cccccevuvervennnn. 394, 403-4
News Verlags GmbH & CoKG v Austria, App No 31457/96, 11 January 2000 .............. 240
Nicodemo v Italy, App No 25839/94, 2 September 1997 .....cccevervienersienieiereeneeeeeneeenns 161
Niemietz v Germany, 16 December 1992, Series A,

NO 25T-Buniiieeetee ettt 71,187, 189-90, 206, 211
Nilsen and Johnsen v Norway, App No 23118/93, 25

NOVEMDET 1999ttt sttt 239,268,276

Ninn-Hansen v Denmark, App No 28972/95, 18 May 1999 ....c.cccceeerverevenveeneneennennn 257



xx Table of Cases

Nur Radyo Ve Televizyon Yayinciligi AS, v Turkey,

App No 42284/05, 12 October 2010....ccuerueeriereeneereenieeeeneerieneesreetesieeeesreessesseensenne 241
Obermeier v Austria, App No 11761/85, 28 June 1990, Series A, vol 179 ...cccceevvvevuenen. 160
Oberschlick v Austria (1991) ECHRR (Series A) 204.....cccecciuveeeeeeeiirreeeeeeeeiireeeeeeeenvreeeeeenns 81
Observer and Guardian v UK (1991) ECHRR (Series A) 216.....ccccueevueeceeeireenreeireenveenens 81
Obst v Germany, App No 425/03, 23 September 2010 ......c.ccccueeunnnee 33,124-5, 132, 195-6,

198, 230-1, 250
Okpisz v Germany, App No 59140/00, 25 October 2005 ......cccervveerierireensierseenieeeneennnes 371
Olafsson v Iceland, App No 20161/06, 27 April 2010................... 38, 76,288,298-300, 426
Olsson v Sweden (1988) 11 EHRR 259 ..ccoouiiiiieeeeeeeee ettt ceerree e eeevree e e e e nnreeeeeenns 81
ON v Bulgaria, App No 35221/97, 6 April 2000 .....ccceevveeevueecieeiieeeieecreeeieesreeeveesaeeennes 394
Oneryildiz v Turkey, App No 48939/99, 30 November 2004 ..........cccooevereereeerererererennnn. 393
Opuz v Turkey, App No 33401/02, 9 September 2009......cccceevvereienieercieersuennnens 16, 23,373
Osterreichischer Rundfunk v Austria, App No 35841/02, 7

DecemDbEr 2006 ....cuveuerieieeieniieieeteteteett ettt sttt r e neene 240
Otto v Germany, App No 27574/02, 24 November 2005 .......cccevvreverernnne. 132,240, 253-4
Ouranio Toxo v Greece, App No 74989/01, 20 October 20035.......cccoveeeieerreeeeeesreenvennenns 68
Oya Ataman v Turkey, App No 74552/01, 5 December 2006 ......ccceecueeviercreeneessreesvennenns 80
Ozgiir Giindem v Turkey, App No 23144/99, 16 March 2000 ........c.ccoeveeerererererererennans 241
Ozpinar v Turkey, App No 20999/04, 19 October 2010 .......ceceereveereeerererrerereerereereneenas 32-3
Palmer, Wyeth, National Union of Rail, Maritime and Transport

Workers v UK, App No 30671/96, (2002) 35 EHRR 20 ................ 63-6, 68,73-4, 76, 85,

90, 155, 335-6, 345, 426-7
Partidul Comunistilor (Neperceristi) (2007) 44 EHRR 17.....ccoviiiiiiiienieeiienieesieesveenenns 82
Pasko v Russia, App No 69519/01, 22 October 2009 ....cccueeeeervieerierrieeniennieeniesseenseennne 242
Patera v Czech Republic, 10 January 2006.......cccceecveerieriieeniensieenieriieeneessreessessseessuessseens 67
Patyi v Hungary, App No 5529/05, 7 January 2009.....ccccevvveererieensveenneeeneeeennneen 72, 81-2
Pay v UK (2009) 48 EHRR SE2, [2009] IRLR 139 ........... 196, 202-3, 239, 245-6, 253, 256
Peck v UK (2003) 36 EHRR 41....ccciiiiiiiiiieniieieeeieeiteie ettt ettt 188,193
Peev v Bulgaria, App No 64209/01, 26 July 2007 .....ccceeveerernenienenienenieniens 238, 240, 248
Pellegrin v France, App No 28541/95, 8 December 1999.......coovvvvieriiiinienvienneerneeennnns 161-2
Pereira Henriques and others v Luxembourg, App No 60255/00, 9 May 2006................ 373
Perry v UK [2003] ECHR 375, (2004) 39 EHRR 76.c..ccceeereninieienieieieieeeeeeenens 188, 193
Pesic v Serbia, App No 46749/06, 14 September 2010 .....cceevvereerieriereeienieerieneesieseeneens 38
Pfeifer and Plankl v Austria, 25 February 1992, Series A, NO 227 ...cccoveevreeveesireesreniueanne 133
Pfeifer v Austria (2009) 48 EHRR 8....cccovuiiiiiiiiiiiiineeteeeteste ettt 71
PG and JH v UK, App No 44787/98, [2001] ECHR 546 ....ccceeveruenerenieieneeieneenene 187-8
Pichon and Sajous v France, App No 49853/99, 2 October 2001.....cccceervuerreeenruersrveniuennne 212
Piersack v Belgium, 1 October 1982, Series A; NO 53 ..ooviiivieriieinienieerteniteeeeeie e eeeenn 26
Pinnacale Meat Processors Company and others v UK,

App N0 33298/96, 21 OCtober 1998......uiieiieiiieieeeiieeieesee et ereesre e sae e aeeaeeaes 396
Pitkevich v Russia, App No 47936/99, 8 February 20071 ......cccceceevuerienuennuennenns 211, 214, 257
Plon (Société) v France, App No 58148/00, 18 May 2004 ......cccceevverrueerruerseenieerseenseennne 240
Ponomaryov and Ponomaryov v Bulgaria, App No 5335/05, 21 June 2011.....ccccecuerueeneenne 21
Popov and Others v Bulgaria, App Nos 48047/99, 48961/99,

50786/99 and 50792/99, 6 November 2003 .........ccceceeerrereremrerereerenensenrensessessessensens 288
Poyraz v Turkey, App No 15966/06, 7 December 2010 ......cccueevreeeieerieenieenieeeieeseesaeenne 264
Predota v Austria, App No 28962/95 18 January 2000.......cccceeeeverienensuennenns 239, 246, 262
Pressos Compania Naviera v Belgium, App No 17849/91, 20

NOVEMDEL 1995 ..ttt ettt st sre e s aesaees 388, 398, 407

Price v UK, App No 33394/96, 10 July 2007 .c..cooveererienirierenreneeieneeieeeereeeeseeene e 377



Table of Cases xxi

Professional Trades Union for Prison, Correctional and Secure
Psychiatric Workers and Others (POA) Bates and Watts v

UK, App N0 59253/11, 21 May 2073 .cccueeeiiiieeieenieeieetesieestesieeste e e saeeaees 66-7, 87
Puchstein v Austria, App No 20089/06, 28 January 2010.......cccceeeveerveerseenieerseenseenseeenns 177
Purcell v Ireland (1991) 70 DR 262 ..ccoouviiieeeeeeeieeeeeieeeeeeeeeeeeeeeeeveeeeeaeeeeveeeeenreeeeneeeeneeeas 64
Puzinas v Lithuania, App No 63767/00, 18 November 2000........ccceeeueerreercreereennnes 401, 404
R (on the application of Amicus—MSF and others) v Secretary

of State for Trade and Industry and others [2004] EWHC 860 (Admin).......cccecverrueennee 228
Raichinov v Bulgaria, App No 47579/99, 20 April 2006 ......cceevvevvrevererceerennenne 260-1, 269
Rantsev v Cyprus and Russia, App No 25965/04,

7 January 2010 ...eiieiiieiiiieeieeteee et 10, 12, 25, 147-9, 154-5
Raskovi¢ and Milunovi¢ v Serbia, App No 1789/07, 31 May 2011 ...ccceevueeviercrrennennns 32,41
Reaney v Hereford Diocesan Board of Finance Case No 1602844/2006...........ccuen..... 227-9
Redfearn v UK, App No 47335/06, 6 November 2012 ......cccceerceeririenieriueensiessreenieesseennne 304
Refah Partisi (the Welfare Party) v Turkey (GC), App Nos 41340/98,

41342/98, 41343/98 and 41344/98, ECHR 2003-IL......ccoceevuererrrereenierieneeeeneennens 79, 82
Reid v UK, App No 9520/81, 12 October 1983, 12 October 1983 .......cccoeeeveevrveevreannenns 293
Ringier Axel Springer Slovakia, AS v Slovakia, App No 41262/05, 26 July 2011............. 241
Riza Erdogan v Turkey, App NO 15520/96 c..uuevviirieeiiieeieenieeieenreesieesieesaeeseessieesasesnns 282
Roberts v United States Jaycees, 468 US 609, 622 (1984) ...cccverveervierreerieerneenieeneennnns 125-6
Roche v UK, App N0 32555/96, 23 May 2002 ....coceervuerreerireenienieeneesieessessseeseessseesseens 84
Roffey and others v UK App No. 1278/11, 21 May 2013 ...coocvreierieierieieeienieeieneeeseeneens 85
Rommelfanger v Germany, App No 12242/86, 6 September 1989........ 124-5, 195, 215, 267
Rotaru v Romania, ECHR 2000-V ..ottt e s e e e e s sesavavenenees 193
Russian Labour Confederation (KTR) v Russian Federation,

Committee on Freedom of Association, Case no 2199, Report no 331....cccceevvvvenvennen. 306
S v Austria, 13 December 1990 .....ccioiuiiiieiieiiieee ettt eeeeree e eeeere e e eeerar e e e e eennraeeeeeas 80
SA Dangeville v France, App No 36677/97, 16 April 2002 ........covveeveerrierneeneenieeeeennne 412
Sabeh El Leil v France, App No 34869/05, 29 June 201 1.....ccovveevreerreecreennenn. 30, 169, 173-4
Sahin and Sahin v Turkey, App No 13279/05, 20 October 2011 .....cccceevrverveecreerreerreennnenn 31
Sahin v Turkey, App No 44774/98, 10 November 2005......ccccecverrierrernrerneenieenseenivennnns 213
Saidoun v Greece, App No 40083/07, 28 October 2010 ....ccceeevverrierieeeniennreenieenseeninennne 34-5

Saime Ozcan v Turkey, App No 22943/04, 15 September 2009 .....40, 64, 71, 74, 79, 343-5,
352

Salaman v UK, App No 43505/98, 15 June 2000 .......cceeeruerienerienienieneeneeseeneeseeseesnees 257
Sanchez and others v Spain, App Nos 28955/06, 28957/06,
28959/06 and 28964/06, 12 September 2011 .....coceeveerverueruennen. 37-8,71,77-8, 112, 125,

128-30, 134, 23841, 246,
279-80, 285-6, 361, 363,

418-19, 425
Sanchez Navajas v Spain, App No 57442/00, 21 June 200T.....c.cceveerreerreenveeesrneninennne 74, 305
Saniewski v Poland, App No 40319/98, 26 June 2001 ....ccceeievuerienernienennieneeneeneeneennes 211
Sari¢ and others v Croatia, App Nos 38767/07, etc, 18 October 20171 .......ccovrvevevvvrinnnnen. 41
Satilmus Akkaya and Murat Iseri, App N0 29283/07 .....covvvuiviiiviiiviiiiiiiiiiincccencen, 282
Savino and others v Italy, App Nos 17214/05, 42113/04
and 20329/05, 28 April 2009 ....c..cociviiririiiniiienteieeeeeee et 163-4, 166-7
Saya and others v Turkey, App No 4327/02, 7 January 2009.......ccccecueerveecreeneessveennen. 68,71
Schettini and others v Italy, App No 29529/95, 9 November 2000 .................. 113, 400, 403
Schmidt and Dahlstréom v Sweden (1976) 1 EHRR 632 .......... 72,113, 304, 335-8, 345, 354
Schmidt v Austria, App No 513/05, 17 July 2008 ....cccueeriueeriiriernierieenieenieeneesseeseesnnes 201

Schmidt v Germany, App No 13580/88, 18 July 1994 ......ccccveeviiinierieiniereeneeeeeeeeee 151



xxii  Table of Cases

Schiith v Germany, App No 1620/03, 23 September 2010 .....ccccceeveruvennee. 33-5, 138, 195-6,
198, 230-1, 250-2, 386, 397
Sdruzeni Jihoceské Matky v Tsjech Republic, App

N0 19101703, 10 JUly 2006.....cueouerieieieeeieieeeteeeeeeeeeeese st resre e s seseeeen 241
Sedelmayer v Germany, App Nos 30190 and 30216/06, 10 November 2009..................... 28
Sejdic and Finci v Bosnia and Herzegovina, App Nos 27996/06

and 34836/06, 22 December 2009......ccuuuiiiiiiiiireieeeeeiieeeeeceeerteee e eeerrr e eeirae e eeanaes 379
Selmouni v France (GC), App No 25803/94, ECHR 1999-V .....coovvrviinciiriienieriieenieenens 79
Serif v Greece (2001) 31 EHRR 20 ..cooieiiinieieieieieieeeeeeeeseseeeesesieeeesieneene 215,218,229
Seurot v France, App No 57383/00, 18 May 2004 ....ccccceiriieerinieenireennieeeeneeennne 243,255
SH and others v Austria App No 57813/00, 3 November 2011 ....cccoverveeviieeieesieeereenenn. 19
Sisman and others v Turkey, App No 1305/05, 27 September 201 T...ccceevveerreecreesrensueennen. 39
Sibson v UK (1993) ECHR Series A 258-A ...coceiiriiininieienienieieseeneeeeene 74,111, 293, 353
Sidabaras v Lithuania [2006] 42 EHRR 6.....ccccvviiiiiiieeieeeciieeeeeecveeesveeeeere e e veeesvaeeens 71
Sidabras and Dziautas v Lithuania, ECHR 2004-VIII

(2004) 42 EHRR 104 ...coiiiiiiieiiieieeeeeeeceeseeeesre e seeeene 155, 184, 190, 206, 211,

371, 386, 397,417
Sidiropoulos v Greece, 10 July 1998, Reports 1998-IV .....ccccveeviieriieiieenieeiiienieesieesveeeenn 81
Siebenhaar v Germany, App No 18136/02, 3 February 2011 .......... 35,125,132, 230-2, 250
Siglfirdingur ehf v Iceland, App No 34142/96, 7 September 1999........ccovvvvvevrrvernuennnen. 178-9
Sigma Radio Television Ltd v Cyprus, App Nos 32181/04,

35122705, 21 JUlY 20T T ittt ettt nene 241
Sigurjonsson v Iceland, 30 June 1993, Series A, NO 264 .....ccceeeevveeveereens 6,18, 74,76, 111,

288-9, 293, 295,
299-300, 303, 347, 420
Siliadin v France, App No 73316/01, 26 July 2005 [2005]

ECHR 545 .ottt sree st et snee e s ee s 9, 108, 145-51, 153-6
Sindicatul Pastorul cel Bun v Romania, App No 2330/09, decision

Of 31 January 201 2..c..uiccuiiiciieeieeieeereeee et eeeeeteesreesteeete e aeeae e 28,63, 213, 346, 421
Sipos v Romania, App No 26125/04, 3 May 2011 .....ueiiiiiiiiiiiiieeieteeeeeeeeee e eeeeeee e 32
Sisman v Turkey, App No 1305/05, ECtHR 20171 .cc.cevviiiriieenieniienienieenieenieeneesseesnennne 361
Smeeton-Wilkinson v Sweden, App No 24601/94, 28 February 1996 .......coccevvvverrvenuenne 178
Smith and Grady v UK [1999] ECHR 72, (2000) 29 EHRR 493,

(2000) 31T EHRR 24 ..ottt ettt ree e 194,203
Smith Kline and French Laboratories Ltd v The Netherlands,

App No 12633787, 4 October 1990.....iiiuiieiieiieeieecieeeieesteeieesteesreeseeeseeessseesssessseenns 397
Smokovitis and others v Greece, App No 46356/99, 11 April 2002......ccoeeeueenee. 398, 401-2
Société de Conception de Presse et d’Edition and Ponson v France,

App No 26935/05, 5§ March 2009 ......covviirieriienieeiteeieenee et eeteesieesteesseesitessieeseesane 240
Soltysyak v Russia, App No 4663/05, 10 February 20171 ....cocvevvevieriererienieeieneesieseeneene 23
Sommerfeld v Germany, App No 31871/96, 8 July 2003 .....c.ccccuieeieerieenieerieeeieeseeeieenne 371
Serensen and Rasmussen v Denmark [GC], App Nos 52562/99

and 52620/99, (2006) ECHR 24 .......ccocvievieeireenieeneeniesseenaens 6,18,73, 87,111, 295-6,

298-9, 419, 424
Sorgug v Turkey, App No 17089/03, 23 June 2009 ....c..covvuerrieerierreenierreenieeseeesseeennees 267-8
Sosinowska v Poland, App No 14277/04, 18 October 2011 ....cccecevieiercienierienieesieneeneene 36
Sporrong and Lonnroth v Sweden, App Nos 7151/75

and 7152/75, 23 September 1982 ...c.uuiiuiieiieiiiiieeieesieereeste et e et et e s aeesaeessbeeseaeeaeas 389
Stallarholmens Platslageri o Ventilation Handelsbolag and others v

Sweden, App No 12733/87, 7 September 1990 ....cccuevvierrreiniieriiienieniienieeneeseeeseeenaees 178

Stanciulescu v Romania, App No 14621/06, 22 November 20171 .....ccccevvervueeruennnen. 262,275



Table of Cases xxiii

Standard Verlagsgesellschaft (No 2) v Austria, App

No 37464/02, 22 February 2007 ....cc.cecueeeerueneerieneenieneenreeeesreenaesseesseseessesssessesssesseeas 240
Stec and others v UK, App Nos 65731/01 and 65900/01,

12 APril 2006 ....couviiiiiieiiiieiectereeeereeeesre et 371, 386, 389,407, 411, 417
Stedman v UK (1997) 23 EHRR CD 168 ....ccviiiiiieiieiieeiieciecieesre et e reesveeseeesssessseenes 211
Stefanica and others v Romania, App No 38155/02, 2 November 2010 ......cccveervercveennenn. 32
Stigson v Sweden, App No 12264/86, 13 July 1988 ......cocueeviiriiiinierieenieeneeniesseeseeenes 398
Stojanovski, App No 30350/06, 2 December 2008 .......cccceerieriiieriierneeniieenienieeneessreennens 38
Storksen v Norway, App No 19819/92, 5 July 1994 ....ccovuerviiriiiiniirienieeeeseeeeeeee e 400
Stummer v Austria, App No 37452/02, 7 July 201 1.cc..cevvuernvensiennieneeenne 41,77,153-5,157,

400, 404, 408-9
Suk v Ukraine, App No 10972/05, 10 March 20T T..cccuiecuiercreeiiieeieenieeeieeneeeieeseeeesaeenenens 43
Sukut v Turkey, App No 59773/00, 11 September 2007 .....ccccevveerierrrernierneenierneenneennes 163
Sunday Times v UK (1977) 28 ECHR B 64 ......cccoeiieiiieieieieeetececeeeceeseee 79, 81, 198
Swedish Engine Drivers’ Union v Sweden

(1979-80) 1 EHRR 617 ..coueruiriririinrinenienieieneeneeiesreeeeenne 72,113, 288-9, 297, 304, 310
Swedish Transport Workers” Union v Sweden, App

No 53507/99, 30 November 2004 .......cccuiieeiieeeiiieeeiieeecieeeecteeeeiteeeeeteeeeeaseeeeseeeeeseeens 329
Szima v Hungary, App No 29723/11, 9 October 2012......ccccevvvercverrreercuennne 282-3, 285,425
Tinase v Moldova, App No 7/08, 27 April 2010.....ceevverrierireenieniiienienieenienieenns 17,19, 23
Tinase v Moldova, App No 33401/02, 27 April 2010 ..ccc.cervueerieriieenienieenieerieeneesveenneens 75
Talmon v Netherlands, App No 30300/96, 26 February 1997 .....ccccvvvierveenveerieenneenneenne 152
Tarkoev and others v Estonia, App Nos 14480/08 and

47916/08, 4 November 2010, ...c..ueiiiiieeeiiieeiiee e et eeeeeeeeteeeeceeeeeeareeeeveeeesaeeeaneas 42-3
Tarsasdg a Szabadsdgjogokért v Hungary, App No 37374/05, 14 April 2009 .................. 241
Tatar and Faber v Hungary, App Nos 26005/08 and 26160/08, 12 June 2012................. 239
Tek Gida Is Sendikasi v Turkey, App INO 35009/05 ...coouvirruienieriienieiniesieeneeesieessveeseeeens 319
Terem Ltd et al v Ukraine, App No 70297/01, 18 October 2005 .......coceeverruerrersuenerneennnns 70
Thaler v Austria, App No 58141/00, 3 February 2005....cc.cccvveevreeiiieecieenreeeieeseeennes 177,179
ThIMMENOS V GIEECE ..ueeieiurieieiieeetieeeeiteeeeciteeeetteeeeereeeeesteeesseeeesteseeesseeeessseaesseseennes 211, 373
Tillack v Belgium, App No 20477/05, 27 November 2007......cccceceevverruerreersreeneesieesieennne 275
Titarenko v Russia, App No 25966/04, 10 March 20171 c..ccocueeveeriieeniensieeniennieeniesseeennnenn 31
Trade Union of the Police in the Slovak Republic and others v

Slovakia, App NO 11828/08 .....eeeuieiirieriirierieeientesiestesie et esreeteseestesseessesseeneeens 419,423
Trakoev and others v Estonia, App Nos 14480/08

and 47916/08, 4 November 20T0.....cccevueriieririeirienieetenenteseete sttt eee et sae e 407
Transado-Transportes Fluviais do Sado v Portugal,

App No 35943/02, 16 December 2003 .....ccciiriiirieniieinieniieenteesieentesieeneessieesssesssaenns 394
Tre traktorer aktiebolag v Sweden, App No 10873/84, 7 July 1989.....ccccvvrvvvrrueennee. 388, 396
Tripon v Romania, App No 27062/04, 6 March 2012 .......cccccerveenveerieenneenneenieeneenne 181-2
Trofimchuk v Ukraine, App No 4241/03, 28 January 20171 ....cccceeerveevueennnne 40, 71, 74, 344,

356-7, 359, 361, 365
Tum Haber Sen and Cinar v Turkey, App No 28602/935,

(2008) 46 EHRR 19 ..ccuiiiiiiiiiinieeiereeieneeteetesreetesiee et essee s sseeseeeneenne 69, 73,79, 81
TV Vest AS & Rogaland Pensjonistparti v Norway,

App No 21132/05, 11 December 2008.....cccueeriirreeriirnienieeneeeieeseessreeneessveesressreenns 240
Twenty-one Detained Persons v Germany, App Nos 3134/67,

3172/67, 3188-3206/67, 6 APTil 1968 ...ceeeiieiiiiiiiiieieeteeeteseeteeete et 153
Tyrer v UK, 25 April 1978, (1979-80) 2 EHRR 1....ccociiniriininiineeieneeieeeeseeeesieeeeniens 72
Ukrainian Media Group v Ukraine, App No 72713/01, 29 March 2005.......cccccvervvereunenne 240

Ulger v Turkey, App N0 25321/02, 26 JUNE 2007 w.veovvvereeeeeeeeeseseeeeeeseeeseseeeseeeesesenes 180



xxiv  Table of Cases

UNISON v UK, App No 53574/99, 10 January 2002, [2002]

TRLR 497 .ottt ettt 65,73-4,77, 83,113, 336, 338,
340, 353-4, 357, 359-60, 364
Urban v Poland, App No 23614/08, 30 November 2010 ......ccceeevererrrerreenrereerrennennens 179-80
Urbanek v Austria, App No 35123/05, 9 December 2010....cc.cecerieniersienenreeneeeeneeeene 180
Urcan v Turkey, App No 23018/04, etc, 17 October 2008....... 64,71, 74,79, 343, 345, 352
Utd Communist Party of Turkey v Turkey (1998) 26 EHRR 121 T ..cceevcvvvrvercreenrenieennen, 82
Valkov and others v Bulgaria, App No 2033/04, 25 October 2011 ....ccccevvvrrvercverrvennenne 43-4
Vallauri v Italy, App No 39128/05, 20 October 2009 ......cc.ccceeueunee. 239,251,253, 256,268
Van der Heijden v The Netherlands, App No 11002/84,

8 MArCh 1985 .. ettt st 126, 254, 304
Van der Mussele v Belgium, App No 1989/80, 23 November 1983............... 151-2, 155, 389
Van Droogenbroeck v Belgium, App No 7906/77, 5 July 1979 ccccecvevvieecvercireneennne 145,153
Van Marle and others v The Netherlands, App Nos 8543/79,

8674179, 8675/79 and 8685/97, 26 JUNe 1986 ...ccevurererererininerienienerieneenesee e 396
Vasilchenko v Russia, App No 34784/02, 23 September 2010 ......cceecvererreererreerrernreneenens 31
Vejdeland and others v Sweden, App No 1813/07, 9 February 2012......ccceeeveeveesveenennne 251
Vellutini and Michel v France, App No 32820/09,

6 OCtober 2011 .oeuieiieieeieieeteneete ettt 38,71, 77,241-2, 246, 281-2
Verein gegen Tierfabriken VGT (No 2) v Switzerland,

App No 32772/02, 4 October 2007 ...ceivuierieriiieniierrtesreeneesieeessessseessessseeseessseesssesn 241
Verein gegen Tierfabriken VGT v Switzerland, App No 24699/94, 28 June 2001 ............ 241
Vereinigung Demokratischer Soldaten Osterreichs and Gubi v Austria, App No 15153/89,

19 DECemMDET 1994 ..ottt ettt ettt et re et e e te e be e e ae e aae s beessaessbaesssaensaens 243
Veriter v France, App No 31508/07, 14 October 2010 ....ccceevueereerrreeneeriieeniensieeseesseennnes 31
Vodi v Romania, App No 35812/02, 19 January 2010..ccc.ceevveereervreeneersieenienieeeseesseeennnes 38
Vogt v Germany, App No 17851/91, 26 September 1995........ccccveeueenee. 132, 134, 211, 237,

240, 2524, 256-7
Volkov v Ukraine, App No 21722/11, 9 January 2013 .....ccccoveevveecrreevennnen. 33,71, 307,429
Voskuil v The Netherlands, App No 64752/01, 22 November 2007 .......ccceevverereerrversuennne 275
W, X, Y and Z v UK, App Nos 3435-3438/67, 19 July 1968......cccceverveerernenenneeneeeennes 152
Waite and Kennedy v Germany, App No 26083/94, 18 February 1999......cccccevvvvereenne 166-9
Weber v Switzerland (1990) ECHRR (Series A) 177 coouueeeieeeireeeeeeeereeeeeeeeereeeeeeeesnneneees 81
Weller v Hungary, App No 44399/05, 31 March 2009 .....ccceeerierercienerieneeieseeseeeeeneens 15
Werner v Poland, 15 November 2001 ......cccvevieeiiiiiieeieeiieeieerieecieeseeereesveeveesveesaeeennas 71
Wessels-Bergervoet v The Netherlands, App No 34462/97, 4 June 2002........ccceevveruennne 376
Whiteside v UK (1994) 76-A DR 80...c..cccerierierieiinieniietenieesteseeneesteseeeeesseesesmeesseseenvens 70
Wille v Liechtenstein, App No 28396/95, 28 October 1999................. 240, 242-3, 253, 258,

260-1, 263, 268,271, 280, 282
Wilson, National Union of Journalists v UK, App
N0 30668/96, (2002) 35 EHRR 20 evvveoorvvveeersseeeesssereesessrenn 63-6, 68, 73-4, 76, 85, 90,
112-15, 135, 288, 304-5,
311, 335-6, 345, 372, 426-7
Wirtschafts-Trend Zeitschriften-Verlagsgesellschaft MBH

(n°® 3) v Austria, App No 66298/01 and 15653/02, 13 December 20035 .......cccceeruennee. 240
Wojtas-Kaleta v Poland, App No 20436/02, 16 July 2009 .....ccceecervrveerrennen. 241-3, 253, 282
Wretlund v Sweden, App No 46210/99, 9 March 2004 .......cccceeeveevveecreennnennne. 138,198, 201
X and Y v The Netherlands, Series A, NO 32 (1985) ..iiccuvieieiiieeeiiieeeiie et et 200
X Union v France (1983) 32 DR 2671 .oeeeeeiiiiiiiiiiieetteeeeeeeeee e se e e evvvsvanssssseaeees 64
X v Belgium, App No 4072/69, 3 February 1970......ccccuevvierrieriiernieniieeniennieeneesseennennne 290

X v Federal Republic of Germany, App No 13079/87, 6 March 1989.......cccccevvuvrvvencuenne 343



Table of Cases xxv

X v Germany, App N0 4673/70, 1 APril 1974 .c..veevueieiiiieeieiiieecieesiesieeste e e ssveesaneens 152
X v Germany, App No 8410/78, 13 December 1979......covieeviernierieinierieeniesieessveeneenns 388
X v Italy, App N0 7459/76, 7 OCtOber 1977 c..ceeeuieveeinieirieenieesiteeieestessieeseessveesssesseeenns 397
X v The Netherlands, App No 9926/82, 1 March 1983 .....ccociriiiriiiniinieneeeeeeieeeene 300
X v UK, 28 NOVEMDBEL 1994 ....ooniiiiieiieeieeciteeieeiteesteesitesteesaeesteessaeeteessteeseesssaessaanseens 67
Yazar v Turkey App No 22723/93, etc, ECHR 2002-I1......cccceerieeiiienieeieenreesieesieeneeenenenn 82
Young, James and Webster v UK [1981] IRLR 408......ccccocvevvrerrvernueennnen. 74, 81, 105-6, 128,
288-90, 294
Zarembova v Slovakia, App No 7908/07, 23 November 2010......ccevvuerveeerrverreerneensueenneens 31
Zaunegger v Germany, App No 22028/04, 3 December 2009.......ccccevviereererreenerceennnnnn 374
Zdanoka v Latvia, App No 58278/00, 16 March 2006........cocoevvveeeeeeeeerereeeeeeereeeeeeeeeeenaen. 254
Zekir v the former Yugoslav Republic of Macedonia, App
No 19667/06, 2 December 2008 ......eeeeiieeuveieiiieiiieeeeeeeiiieeeeeeesirereeeeeesarreeeeesssnreeseeenssnes 38
Zi¢kus v Lithuania, App No 26652/02, 7 April 2009 .........coeevereerirerereeeserersesssessesesns 34
Zivic v Serbia, App No 37204/08, 13 September 20171 ..c..cevvverrieriieenienieenienrieeneeeeeenneenn 32
Zolotukhin v Russia, App No 14939/03, 10 February 2009 .......ccceevveervieeniensieeneenneeenneens 10
Zouboulidis v Greece (No 2), App No 36963/06, 25 June 2009 ......cccceeeveecreeereennne 398, 401
Zylkov v Russia, App N0 5613/04, 21 June 20T T .c..ceecueeeeerireenieeieenieeieesieeseeeseeeseeeeenees 30

Court of Justice of the European Union

Abrahamsson and Anderson v Fogelqvist, Case C-407/98 [2000] ECR I-5539 ................ 378
Albany International BV v Stichting Bedrijfspensioenfonds

Textielindustrie, Case C-67/96, ECR I-05751 ..cccovuuiiiieeeireeieeeecireeeceesrveeeeeeeennnes 329,421
Angonese, Case C-281/98 [2000] ECR I-4139 ....eeiiiiiiiiiiiieeeeeeeeeceee e 413
Asti v Chambre des employés privés, Case C-213/90, 4 July 1991 ...ccccvvvvrreeieecrveeieennenns 349
Badeck and others, Case C-158/97 [2000] ECR I-1875...ccieeiiiieiieeeieeeeieeeeieeeeree e 377-8
Berlusconi, Joined Cases C-387/02, C-391/02 and C-403/02 [2005] ECR I-3565 .............. 13
Bilka-Kaufhaus v Weber von Hartz, Case C-170/84 [1986] ECR 1607 .......cccveeeureennen 232-3
Booker Aquaculture Ltd v The Scottish Ministers, Cases C-20/00

and C-64/00 [2003] ECR I-741T ...ccuooiiriiriiniiiiirieieneeieereeerese et sne e 411
Centrum voor gelijkheid van kansen en voor racismebestrijding v

Firma Feryn NV, Case C-54/07 [2008] ECR I-5187 ..cc.ceveriiniiienenieneeieneenieane 120, 247
Chacén Navas v Eurest Colectividades SA, Case C-13/05 [2006] ECR 1-6467................. 223
Commission v Germany, Case C-271/08, 17 July 2010 .....cccceerierrernierreeniierneesveenenens 328-9
Connolly v Commission, Case T-34/96 and T-163/96 [1999] ECR I1-463 ........ccccveeueenee. 266
Connolly v Commission of the European Communities, Case

C-274/99 P [2001] ECR I-638 ..uveiieiiiieeieieeterieeeeseeie et 239,242,249, 266-7
Cwik v Commission of the European Communities, Case C-340/00

P, [2001] ECR I-10269 ..euiiiieiinieeienitenieetesteete sttt sttt e et st e e sbe e 265
Cwik v Commission of the European Communities, Case T-82/99

[2000] ECR II-713.ccciiiieieeieieeteniteeeeieeteeeene e sre e snee e sreene s nesmees 238,242,265-6
Defrenne v Société anonyme belge de navigation aérienne Sabena,

Case C-43/75 [1976] ECR 00455 (Defrenne I) ........ceeevuveeecueeeeeceeeeeieeeeeieeeene 367,412-13
Dominguez v Centre Ouest Atlantique, Case C-282/10, 24 January 2012......ccccvervueennenne 413

Fédération nationale des syndicats d’exploitants agricoles (FNSEA)
and Others v Commission of the European Communities, Joined

Cases T-217/03 and T-245/03 ...ooecceeeeeieeecreeeeeeeeceeeeereeeetaee s saeeeseseeessseeessseeessseeennns 421
Francovich, Joined Cases C-6/90 and C 9/90 [1991] ECR I-5357 ..uvvviieviveeieecieeeveeeeenne 412
Fuchs, Cases C-159/10 and C-160/10, 21 July 20171 weccveeeieeiiieiieeieerieecreeeeeeeieeeveeveens 328

Hauer v Land Rheinland-Pfalz, Case C-44/79 [1979] ECR 3737 ..cccoveeeecvreecrreeennnnn. 411-12



xxvi Table of Cases

Heath v BCE, Case F-121/10, Civil Service Tribunal, 29 September 2011..................... 326-7
Hennigs, Cases C-297/10 and C-298/10, 8 September 2011 ...ccceevvuiervueeriernerneerneenieennne 328
Impact v Minister for Agriculture and Food and others,

Case C-268/06, 15 APril 2008......cccverereiereeieeeerieeterteete st ste et seeete e etesaeeseesaeeseesas 413
Irish Farmers’ Association and others, Case C-22/94 [1997] ECR I-1809 ........cccoeuueeen.... 411
Kalanke v Freie Hansestadt Bremen, Case C-450/93 [1995] ECR I-3051.....c.ceeeeuveenneee 377-8
Kiiciikdeveci v Swedex GmbH & Co KG, Case C-555/07 .cccvevveervierivenireriienireennas 220,413
Kiithn, Case C-177/90 [1992] ECR I-35...cuviiiiieeeeeeeeeieeeeeereseeeesseeseeseessesnseseeessesns 411

Laval un Partneri Ltd v Svenska Byggnadsarbetarefobundet
[2008] IRLR 160, Case C-346/06, judgment of CJEU,

18 DECEmbEr 2007 wevrevveeeeeeeeeeeesoeeeseoeseesesesssessessssssesessseseesessen 83, 298, 308, 313, 329,
342, 359-60

Marschall v Land Nordrhein-Westfalen, Case C-409/95 [1997] ECR 1-6363.................... 378
Marshall, Case C-152/84 [1986] ECR 723....cccciieeeiieeeieeecireeeiree e ereeeae e e ree e saeeenaeas 413
Nold v Commission, Case C-4/73 [1974] ECR 4971 ...ooocuviieeieiecieeereeeeee e 411
Omega v Oberburgermeisterin der Bundesstadt Bonn, Case C-36/02

[2004] ECR I-9609.. ... ttttttteteeeeee e et e e e e e e e e e e e e e e e aassasasaaasaseseseaseasassaeaens 223
Pfeiffer at al v Deutsches Rotes Kreuz, Kreisverband Waldshut

eV, Cases C-397/01 and C-403/01, 5 October 2004 .......ceeeeecrireeirieeeiieeeeieeeeiree e 413
Reimann, Case C-317/11 oo eeeeeeeirceeee e e e eeeeeevtreeeeeeeeeeesersssaneaaseseeesssssssnnnnnnsaeeees 328
Riiffert, Case C-346/06, Case C-346/06 3 April 2008 ....cc.ceviervreeniernienrierieenieenees 313, 326
Schmidberger Internationale Transporte Planziige v Republik

Osterreich, Case C-112/00 (2003) ECR I-5659 ..ovuiivivuiveieeieeieeeeeeeeeeeeeeeeeeveeenenns 223,343
Schultz-Hoff, Cases C-350/06 and C-520/06, 20 January 2009 .......cccceerveerreercreesveencuennne 328
Sindicato dos Bancarios, Case C-128/12 ......couvvuurrieiiieiurieeiieiiieeeeeeeireeeeeeeessnreeeeeennneeeees 330
UEAPME, Case T-135/963, 17 JUNe 1998....ccoo ettt e e sirnee e eevreee s s eneenes 320
Van Gend en Loos, Case C-26/62 [1963] ECR T..ccoccuveeeciiiiecieeecieeeereeeceee e 412
VikingLine ABp v ITWF [2008] IRLR 14, Case C-438/0S5,

judgment of CJEU, 11 December 2007 .....cccceevvervreeereescreennnenne 83, 308, 313, 359-60, 426
Von Colson, Case C-14/83 [1984] ECR 1891 ....uoiiuriiieiiiieeieeeeeeeeee et e 412
Von Deetzen v Hauptzollamt Oldenburg, Case C-44/89

[TOOT] ECR I-STT9 ettt et e e eerte e e s e svra e e e e s svaae e s s s ssanaeeesensnnaesesnnen 411
Wachauf v Germany, Case C-5/88 [1989] ECR 2609 .....ccccuervuiirvuernierieenieniieeneeeeens 411-12
Werhof v Freeway Traffic Systems, Case C-499/09, 9 March 2006 .......cccceevververeervenenne. 297
X v Commission, Case C-404/92, ECR 1994, 1-4737 .....uvvrrriiiirieeeeeeeeeeeeeeeeeeeeeeeeeecennns 206
X v ECB, Case T-333/99 [2001] ..uutieiieeiiiieeeeeiiiieeeeeeeitteeeeeeivrreeeeeeevaeseeseeasareesesennsnneens 248

Other International Courts/Tribunals

Inter-American Court of Human Rights, Advisory Opinion OC-5/85193 ......cccccevveeuenne 279
Japan v Russian Federation, International Tribunal for

the Law of the Sea, 6 August 2007, Case NO 14 .....ccccevvieriieriieriieenienieeniessieeseessseennees 29
Prosecutor v Kunarac, Vukovic and Kovac, 12 June 2002, ICTY ..cccccvveeeieeeeieeeenieeeneen. 149

Other International Supervisory Bodies

ILO Freedom of Association Committee

Case no 28, UK-Jamaica, 2nd Report (1952) .ecevirvieriiiriieniieinienieeniesieesiesseeesseesaeesaees 334



Table of Cases xxvii

Case no 1618, Report no 287, June 1993 ...ttt e e 305
Case no 1730, Report n0 294, June 1994 ...t 305
Case no 1852, Trade Union Congress v UK, Report no 309, March 1998 ............ccue..... 305
Case no 2199, Russian Labour Confederation (KTR) v Russian

Federation, REPOrt N0 33 1. .uiiiiiiiieeieeiieeieeite et ete e eeesve e teesve e s aeesaeesaseesaeesseennas 306

Case no 2265, Swiss Federation of Trade Unions (USS) v
Switzerland Report no 335, Vol LXXXVII, 2004, Series

B, No 3, Report no 343, Vol LXXXVIX, 2006, Series B, NO 3 ...cccccevvierreerirerneeniuennne 307
Case no 2326, Australia, Report N0 338 ...cocuiiiiiiriiiiieiieiieeeieeteeieesee et 324
Case 10 2375, Peru, Report N0 338 ....eiiiiiiiiiiiieiieeeeeeeeeeeee e 324

European Committee of Social Rights

1 September 2008, P 50 .ueeriuieeiieriieeniteerteeieertte et et e et e st e st e s te s bt et e s beesbe s beesbeesaeeeas 299
Collective complaint App No 11/2001 (European Council

of Police Trade Unions v Portugal) 21 May 2002 ......cccoeerueeireeriieerreenieeneesreesseeessesnns 315
Collective complaint App No 12/2002, (Confederation

of Swedish Enterprise v Sweden), Report Decision on the merits......c.ccccecveerueennee. 296, 300

Collective complaint App No 59/2009 (ETUC/Centrale Générale
des Syndicats Libéraux de Belgique (CGSLB)/Confédération des
Syndicats chrétiens de Belgique (CSC)/Fédération Générale du

Travail de Belgique (FGTB) v Belgium)).....ccceeceeeiieeniieeiienieeieesieeseesieeseeesaeenns 341, 344
Collective complaints App Nos 4/1999 (EUROFEDOP v Italy)

and 5/1999 (EUROFEDOP v Portugal) .....ceeceevieierieeierieeieseeeeseevee e eeee s seeens 315
Conclusions 2002 and 2004, ROMANIA.......ccociurieeieeiinrereeeererrereeeeeerrreeeeeessreseeeesssssseeeenns 300
Conclusions 2006 Volume 2, SWedenN .......ccueeeeveeieieeeeeeeeeeieeeenteeeeereeeeereeeesreeeeneeeenseeees 296
Conclusions 2010, BelGium ....c.cicveeiuieiieeiieeiieeciteeieeeeeesteeseeesveesaeesseesaeesseesssessseesssesnses 321
Conclusions 2010, Bulgaria......cceueeeueerieeieeeiieeiienieeseeesieeseeesreesseesseesaeessessssessseessessnes 317
Conclusions 20710, LatVid.....cccueeeriieeeeireeeeiieeeiteeeeieeeesseeesiseeeessssessssssessssssssssssssssssesssssens 325
Conclusions 2010, Malta ....ccoeiueeiiiiiciirieecceciiieee e ceeraree e e eeeeaaeeeeeeessareeeeeenes 318, 321
Conclusions 2010, POland........ccueeeieeeervieeeeieiiieieeceeiireeeeeecereeeeeeeerreeeeeeesssreeeeeesenreneeeeens 316
Conclusions 2010, POrtugal .....eecveeeeeuerierierierieeiesieesiesteie st ete e te e eee e essesaeesaesnees 317
Conclusions 20710, ROMANIA c..uveeeeuvieeeirieeeiiieeeeieeeeiieeeeereeeeiaeeeesseeeeeseeeeeseeeensseeeessseeessseens 316
COoNCIUSIONS I, P 3T ceuviiiiieiieeiieriieeieerte et e te et este et e e teesteeebeesabessseessseessaesssassaasssessses 315
Conclusions I, GEIMANY.....cccueerierrierreerreenirersreesiteesseessseeseesssessssesssessssesssessssesssaesssessses 315
Conclusions XITI-3, 1995 ..ottt ceeeree e e eeeebreeeeesesbsreeeeeesssreseeeesesseeeeeeens 302
Conclusions XITI-3, 1996 .....couuuiiiiiecirieeeeeeeeireeeeeeeecrree e e eesereeeeeeeesrareeeeeessnseeeeeesnsaeeees 305-6
Conclusions XIII-5, 1997, FINIANd ....couvviieiieieeeeeeeeieec e ceeeeeeetee e e eetreeeeneeeenneeen 296
Conclusions XIV-1 VOIL 2, 1998 .....ueie ittt et eetee et eeaee e etaeeeetreeeeneeeeeaneean 302
Conclusions XV-T, Belgium.......cccueeeueriierrieenieeiieenieesieeseeeseesseessessssessseesseens 318, 321, 331
Conclusions X V-1, FIance.....coouuuiiiieiiuieiieiiiiieeeeceeinreeeeeesiareeeeeeesssvseeeseesnsnnens 317,319, 321
Conclusions XV-1 Vol 2, 2000 ......cccoivuuriieeieiierieeeeeiiieeeeeeeesireereeeesisseeeeeessssseseeeesssssssesses 302
Conclusions XVI-1, BElGIUm ....cccueeeruerriieriierrieniieenteeieesteeieesreeseeseessseeseeens 358, 360, 365
Conclusions XVI-1 Vol 2, 2003 ....uveeeeeeieeeeeeeeieeeeeeeeeereeeeeeeeeereeeeeteeeeenseeeneeeens 302, 305-6
Conclusions XVII-1, 2004, Belgitum .....c.ccccueeruieiieeiiienieeiiesieecreesreeseesveesenesveens 302, 305-6
Conclusions XVIII-1T VOl 2, 2006 ......cceveevuieeiueeiieeiieenieesieesiseeseesseesseesssessssessseens 302, 305-6
Conclusions XVIII-1 Volume 1, 2006, Denmark .........cccoueeeiiieeeiiireciieeeciieeeeiee e 296

Conclusions XIX, LatVid....eeceecuueeeeeeriiveeeeeieiieeeeeeeessreeeeeessssseseessessssssesessssssessesesssssssseesns 316



xxviii  Table of Cases

National Cases

Belgium
Antwerp Labour Court of Appeal, 17 March 2010, AR 2003/AA/353................. 243,254
Brussels Labour Court of Appeal, 17th September 2003 Siedler v
Western European UNION c.c..ocueeeeeiiiiiiieieeeeteee ettt e et e et e e e s e 169
Buyle v BRT, Council of State,4 December 1990 .......ccccervuieriiiriieniieriiienieeneesieeneennnes 243
Buyle v BRT, Council of State, 21 September 1984 ........c.covverviiiriieriiinienieenieereesiennne 243
Constitutional Court, 13 October 2009, NO 157/007....cueeeeeeeeueeeeeeecirrreeeeeesinreeeeeeeennes 257
Cour de cassation, 2 June 2008, C.08.0215. N.....ceeviierrieereeeieeireeeeeeireeeraeesseesveessnesnns 176
Cour de cassation, 21 December 2009, C.03.0328.F ...ccccviieeiiiiierieeecieeeeeree e 168
Cour de cassation, 27 February 2001, RW 2001-02 .....ccovvervierreerieeiieenieenieeeieeseeennnes 199
Court of Appeal of Brussels, 4 March 2003 (2003) Journal des Tribunaux 684 ........... 168
Frangois v RTBE, Council of State, 13 January 1988 ......cccceevvieiriiervienienieenienseeniennne 243
Labour Tribunal of Nivelles, 16 June 2004: (2004) Journal des Tribunaux 557 ........... 176
Leuven Labour Tribunal, 17 November 2011, (2012) 46 Revue
du Droit des Technologies de 'Information 79........ccceeeeeevieeneeesieeniesseessiesseesssennne 244
Canada
Attorney General of Ontario v Fraser, 2011 SCC 20 ..ccueviereircienerriereenieneeseeseeseeeeeaenn 78
Health Services and Support—Facilities Subsector Bargaining
Association v British Columbia, 2007 SCC 27, [2007] 2 SCR 391.......... 17,78, 83, 312
Multani v Commission scolaire Marguerite-Bourgeoys (2006) 1 SCR 256 .....cccceeeuuenne 122
Pepsi-Cola Canada Beverages (West) Ltd RWDSU v Local 558 2002 SCC §.................. 71
United Food and Commercial Workers, Local 401 v Alberta
(Attorney General), 2012 ABCA 130 ..uiiiiiiiiiiiiieeiieeerieeeeieeeeieeeseeeesre e ssaeeesaneeens 71
Denmark
Supreme Court, 21 January 2005, 22/2004 ....ccccuvtiriueeriieeereeeeeeenereeeeseeeseeeeeeneeeas 217
France
Conseil Constitutionnel, 6 November 1996 ..........ooeeeevivieeiieiiiiieeeeeeereeeeeeeesrreeeeeeeennes 323
Conseil Constitutionnel, 25 July 1989 ....cccuiieiiiiiiiiiiiirteteeteeeete et 323
Cour de cassation (Soc), 19 December 2003 ........cccouiirieeieeniieeriieeieeieeereeesreeeveeseee e 176
Cour de Cassation, 17 JULY 1996 ....ccuuicciieiiieiiiiieeieerie ettt eve e aeesae e s ve e ea e 323
ESTAC v Juan-Luis Montero, Cour de Cassation, 28 April 20171 ...c.ccecveeveercvernvercuennne 246
Nikon France v Onof, Cass Soc, 2 October 2001, NO 4164 ......ccvveeeeeeecrvvereeeeeireeeeeennns 199
Spileers v SARL Omni Pac, Cass Soc 12 January 1999, D 1999, 635 ...cccevvevervvvrneenne. 199
Germany
Case No 1 BvR (‘Luth’), BVerfGE (1958), vol 7, pp 189 €t S€q «.eevvverevrervieerrenreeeeenne 139

Case Nos 2 BvR 1703/83, 1718/83 and 856/84, BVerfGE (1985),
VOL 70, PPe 13873 ettt ettt sttt s bt et s bt e s bt e s b e st s neesane e 124



Table of Cases xxix

Ireland

Ryanair Ltd v Labour Court and IMPACT, Appeal

No 377/20035, Irish SUPTEME COUTT.ueiruirrriierreerieenieenieeieesteesteeseeesseesseesseesssessseeans 327
Netherlands
Hoge Raad, 30 May 1986, Nederlandse Jurisprudentie 1986, 688.........cccceevuereeruenneene 358
JK Vloerverwarming BV v X, Arnhem Court, 11 April 2012, LJN BW2006 ................ 245
Rechtbank Utrecht 30 August 2007, LJN BB 2648; CrvB 7
mei 2009, LIL BI 2240.....ccciiiciiiiiiirereteeeeeeeeeeeeeeeseesesssssesessesevasasesasasesens 222,226
South Africa
National Union of Metalworkers of South Africa, Constitutional
Court of South Africa, judgment 13 December 2002, CCT 14/02.....cccceervveervverrueennnens 17
United Kingdom
Azmi v Kirklees Metropolitan Borough Council [2007] ICR 1154 ............... 217,225,233

Chaplin v Royal Devon & Exeter Hospital NHS Foundation
Trust (2010) ET 1702886/2009 ......ooiviririiiriiiiieniiicieicteteneteneeee e
Eweida v British Airways plc (2010) EWCA Civ 80

Ladele v Islington Borough Council [2009] EWCA Civ 1357 c.cecevvevervieneeeenne 123, 226-7
McFarlane v Relate Avon Ltd (2010) EWCA Civ Bl ...oiieuieieciieeeieeeeeeeeeeeiee e 123
Metrobus v UNITE the Union [2009] IRLR 851 ..ccccuiiiiiiieceiieeeiieeeiee et eieee e 74
R (on the application of Amicus—MSF and others) v Secretary

of State for Trade and Industry and others [2004] EWHC 860 (Admin).........c......... 228
R v Secretary of State for the Home Department, ex p Simms [2000] 2 AC 115............. 77
R v SK, [2011] England and Wales Court of Appeal (Criminal Division) 1691............. 149
Reilly and Wilson v Secretary of State for Work and Pensions

[2012] EWHC 2292 (AdMIN)..viciietieiieseeeieeiesieesesieetesseesesseessesaessesssesseessessssssesnns 152

United States

Barenblatt v United States, 360 US 109, 126 (1959) .uuieieiieeeiiieeeieeeeiee e 131
Boy Scouts of America and Monmouth Council, et al. v Dale,

530 US 640 (2000)...ccueereererreereseerreeeesseseesseessesseessesseessesssessesssessesssessesssesssessesses 125-6
California v Greenwood, 486 US 35 (1988) ...uuveeiiieeriieeeeeereeieeeeeireeeeeeeenrreeeeeeenranens 187
Hitchman Coal & Coke Co v Mitchell et al, 245 US 229, 263 (1917)....cuueeeeeunnee... 110-12
Katz v US, 389 US 347 (1967) .uueeeeeecieeeeeecieeeteesieeeteesieeeveesstesseessaesseessaesseassnesnns 186-7
Miller v US, 425 US 435 (1976) wecueeereereireeieereeieeteeeteeeesteessesessaesssesseesesssesesssessesseens 186
Roberts v United States Jaycees, 468 US 609, 622 (1984)...ccceevvuercreirvercrerseersreennnens 125-6

Trans World Airlines, Inc. v Hardison, 432 US 63 (1977).uuuieccuieeeciieecreeeeieeeeiee e 122






Table of Legislation

Note that, as the entire work concerns the European Convention on Human Rights, only
references to specific provisions are included in this Table.

International and European Instruments

African Charter on Human and Peoples’ Rights

ATE Tttt ettt et e st e e et st e st e s abe e e e b e e e e nb e e e nraeeeaneeean 383
American Convention on Human Rights.......ccceeveiriiiiiiniiiniiinieeienieeeceeeeeeee e 7

ATE 2T ettt sttt s s st s ab e e e s e et e s abee e reeeas 383

San Salvador Protocol

ATE 8 ettt ettt st st sttt e s bt e s ra e s be e nee s 78

Arab Charter on Human Rights

ATE 3T ettt ettt et st e st s e e et e e ab e e s aree e e bt e e s nraeeeaneeean 383
Charter of Fundamental Rights of the European Union

(CFREU) ccoreeeveeeeeeeeeeeeeeeseeeeseeesesesesseoessseeesseesessesseenens 8,37, 45, 48, 51, 75, 184, 206,

220, 287, 307, 309, 313,
369, 384, 411-12, 414

Preamble.....oii e eiie ettt e e e e e e ba e e e tba e e abaeeantaee e nraeenaraeaan 419
2 TSP 204
AATE 8 ettt ettt e e e et et e e st e e e e s ettt tee e e ettt aae e e s arataeeeenssaraaeeeennrraaeeeans 204
N o O U SPTP 220
N A 1 PSRRIt 238,268
ATE D2 oot e e e ettt e e s e e tta e e e e e e baaa e e e se et bataeeeeeanrbaaaeeeearraaeaeeennnrres 313,421
BN o A 2 ) USRSt 8,287
2 A PP 268
ATE 17 ettt e e et e e e e st e e e s ettt e e e s et aa e e e e atbaaeesennrraaeees 383,412-13
N o2 RSP 209
ATE 2T(1) oo e eeee e s e s e s e s e e s s s eee s ee e s s 369
ATE 23 et e e et e e e e et e e e e e s baae e e e ee e tataeeeeeanrtaaeeeeaarbaaeeeeannraes 367,369
N o A TP 369
F N A TSP RRUPUUPPRRNt 8,312-13, 327
ATE 33(2) tetiieiiiieee ettt eett et e e e et e e s s et e e e s e st taaeeese s bbtaeeeenstraaeeeensnraaeeesnnres 35
N O R RRSPTPR 174
N S U PSPPI 206
AEE 52(3) woveeeeeeeeeeeeeeeeeeeeseeeeses e e e s s e e s s s e s s s s 412
AT 542(3) toieiiiieee ettt e e eeeree e e ee e e e e e s et r e e e e et e e e e e e raraee e e e rrareeeeanaaraaeeeeanrraaeaaans 377
Charter of Fundamental Social Rights of Workers (EU) ....cccccevvierviernieriierneenieeenneen. 294, 418
Constitution of the International Labour Organization
ATE T9(2) oo oo oo eeeeeeees oo s s e e s s e s s s s e e s s s s e e s s s s s essnes 14
ATE T9(8) werereeeeeeeeeeeeseseeeeeeeeseseeeess s eesssssseees e s s e s s s s e s e s s ses s eeees s 19, 42
ATE 24 oottt e e et e e et e e e e e e e bta e e e e e e bt te e e e e e rraaaeeeaenraaaaeeeanararaaaans 65,68
Fa N A PR URRURPRRN 65

Convention for the Protection of Individuals with Regard to
Automatic Processing of Personal Data 1981 .....cccuevivieeienieenieniieieneeieseeee e 204-6



xxxii  Table of Legislation

Art 16(1)(h)

Convention on the Elimination of All Forms of Racial Discrimination

Convention on the Protection of Refugees

ATES TA—TS ittt
Convention on the Rights of Persons with Disabilities (CRPD)

ATE 5(3) ceeoeeoeoeeeeeeeoesooeeee e oo e s
Convention on the Rights of the Child (CRC)
Convention relating to Stateless Persons 1954

ATES 13714ttt ettt ettt e et e e et e st e e st e e e bt e e sbt e e e abe e s anteeeanaeeean 383
Declaration of Philadelphia 1944 ......ccocueiviiriiiiniienitenieeeesteeeeete st 334,418
Directive 77/187/EEC on the approximation of the laws of the Member

States relating to the safeguarding of employees’ rights in the event

of transfers of undertakings, businesses or parts of businesses........ccecvvervueereerireereennne. 297
Directive 94/45/EC on the establishment of a European Works Council

AT 8ttt ettt e et s bt e et e e ettt e s bt e e bt e e e bt e e e bt e e e eabeeeeanteeenaeeean 248
Directive 95/46/EC on the protection of individuals with regard to the

processing of personal data and on the free movement of such data................... 33,204-6
Directive 96/34/EC on the framework agreement on parental leave

concluded by UNICE, CEEP and the ETUC ......ccccevviieiiiinieeiiesieeseeeieesreereesee e 35
Directive 2000/43/EC implementing the principle of equal treatment

between persons irrespective of racial or ethnic Origin.......ccoeveevvveervervueennnen. 120, 247, 363
Directive 2000/78/EC establishing a general framework for equal

treatment in employment and 0CCUPAtION . ...cevveerrverrveerrverneennne 33,121, 209, 216-22, 224,

231, 2335, 247, 363, 413, 425

ATE 2(2)(D) oo eesee e s ee s e s s e s s e s 217

ATE A ettt ettt et e et e st e e bt e e e bt e e e abe e e s beee s abeeeane 125,216,218

ATE A1) ettt ettt ettt ettt e st e st e e st e e st e s are e e e bee e e abeesenneens 217,219

ATE A(2) oottt ettt st s et s e s e s snnees 123, 216-19, 231
Directive 2002/14/EC establishing a general framework for informing

and consulting employees in the European CoOmMMmMUNILY .....ccccveeieeeveesieesiueeneessveeseennnes 241
Directive 2003/109/EC concerning the status of third-country nationals

WhO are 1ong-term reSIAENTS. .civuirrriiriirrieniieeitieriteerteerteeste et estessteeseeesseesseessseesssesnne 369
Directive 2003/88/EC concerning certain aspects of the organisation of working time

ATE B(2) weeeeeeeete ettt ettt ettt e et s e st e s et e s et e st e s e bt e e e ne e e e nbeeeennteesanaeeean 413

AL 7(1) ettt ettt ettt ettt ettt ettt ettt sa e b s a et b bt et be e neen 413

Directive 2006/54/EC on the implementation of the principle of equal opportunities

and equal treatment
ATE 2(d) ceeeeeteteet ettt ettt h bbbt b bt bbbt et et et e neenean 248



Table of Legislation xxxiii

Directive 2010/18/EU implementing the revised Framework

Agreement on Parental leave.....cuevieriieiiieiriieniiterieee ettt s 35
EU ACCESSION AGIEEIMENT....uveirireeeeieereureeriteeeereeeasereesaeeeseseeesssseessnseesssseeessnseessnseesans 50, 54
ATE L s 54
AT 2ttt st e e e e ettt e e e e s bt e e e e s e bt e e e e e e tbtaeeeesnnbaaeeeeanree 55
ATt 3 ettt et e e e e e bt e e e e e sttt e e e s e bttt e e e e e abteeeeesnnteaeeeeanree 55
ALT Gttt st bbbttt et s e b e e e et e re e sbe e nee s 55
ATE S ettt s a e e s re s re e s naesane S5
ATE 7 ettt s 56
ATE 8 s e s 56
European Convention on Human Rights (ECHR)

Preamble. .. ..o ittt e et eete e e e eraeeeearaeeenns 10-11, 77, 104
ALE 2ttt e st st s st s bt e saae e reeene s 373,376
ATE 3t s 144,194, 373, 376
ATE Ao 11, 108, 143-57, 376, 419-20, 428
ATE A(2) ottt b e e 151
ATE A(3) eeeeeeeeieeete ettt ettt sttt ettt s e et e bt e s reenees 151, 154-5
ATE A(3)(@) cveeeneeeereeeteeiteeeeete sttt sttt ettt ettt ettt et be e s bt e see s beesbeebeeeas 153
ALE S ettt st st s st bee st aaeeae e 29, 144
ATE 5(3) eeeeieeieeteete ettt st s s e naeeanee 29
AT Bttt 26,29,71, 85,159-82,257,377,427
AT 6(1) coeeiiiiiiiiiii e 161-3, 165-7, 170, 177, 180
ATE B(2) eeetteeteeeteet ettt sttt ettt st ettt s bt et e bt e s bt e bt e s bt e se e s bt e e beebaeeas 181
AT 8ttt 15, 32-3, 35, 38, 71, 84, 144, 183-208,
211, 230, 239, 244, 257, 371, 376, 386, 397, 429

ATES 8-T1 ottt sttt sne s b e 130
At 8(1) ceeeeeeiiiteeieceece e 183-5, 188-9, 191-5, 197, 200, 206, 371
At 8(2) cevveiiiiiiiiiiiir e 138, 183-5, 188-9, 192-5, 197-202, 205-7
AT Dt 35, 124-5, 138, 196, 209-35, 239, 291, 424
ATE 9(2) ettt sttt sttt e st be e aae e 210, 213-16
Art 10 e 36-7,39,71,77, 84,125,132, 237-86, 291
ATE TO(L) toeteiieeeeeeeet ettt ettt ettt et e st sr e s aneeree e 262
AT TO(2) toeieeiiieeeeeeeeee e 241, 248-50, 258
AT TO(2)) cvtiiiiiiiiei e 202
Art 11 oo 3-4,6,9,11, 21, 24, 27-8, 37-40, 63, 69, 71,

73-4, 77, 79-80, 111, 11314, 124-6, 138, 155,
196, 215, 239, 252, 257, 276, 278, 281, 283,
287-365, 375-6, 391, 402, 406, 418, 420-2, 426, 428

ATE TT(1) e es s ees e ee s 64, 71, 74, 79-82, 127, 303
ALE T1(2) oo, 73-4, 78-84, 278, 291, 316, 335, 338, 345, 351-2, 357-9
ATE 13 oo e e e ee e e e e ee e e e s se s e s ees e ee s es s esseeee e se s eee s ees e ees e 194, 377
ATE T4 v eeeeeeeeseseeses e sessseseeseseesseeaesenes 15, 28, 40, 42, 71, 194, 209, 306, 333,

335, 349, 367-79, 400, 422
ATE 1St se s s s s e s e ees s ee s se s e s st seseeeessaeeesaeeesaeeeseeee s eeseeeees 144
ATE 22 ettt s e s s see e 11, 54, 56
ATE 23 et e e se s s e s s eee e eeeeeseees 11
ATE 23(2) et ee e eeeeeeee e s ee e es s eeseeeeseeee e e s s es s ee e ee s ee s ee s ee s es s eee s eeereeeeees 99
ATE 24 oottt e e ee s ee s e s s es e see s seeraeeeees 11
ATE 25 et e e e e ee st e e e s e e st es e ee s ee s ee s e s e s s s see s eeesaeeenes 11
ATE 26 v se s et es e es e e s s e e s ee s st et ees e eesesee s s s eereeeees 86, 90



xxxiv Table of Legislation

PN G 1 U USSP PUPUPT 55
o e 7 S 62-3,200
o G 1 RN 86, 98,427
ATE 35(1) cooeeeeeeee e et eeee e et e et e et e et eeaae e eeate e e e e e e enaneeentneeenreeeenns 66,70, 84
ATE 35(2)(B) treeeteieeeeeee ettt et e et ee e e et e e e e ee e e eetaeeeeabaeeeareeeaneas 65-8, 85
ATE 35(3)(B) teeeetiieeeiie ettt et ee e e et e et e e e eta e e et e e eerae e etaaeeeataeeeraeeennaas 63,98-9
JaN A R Y (51 o) ISR RRPRRSRRRRROY 25
N e 1SR 88
o o TR 85
ATE A3 oot ee e e e et ee e e et e e eeaeeeaareeeetaaeeateeeenareeeaareeenreeans 91
ATE AA(2) oottt ettt e e e ee e e e eta e e e eaeeeeaeeeeetbaeeetaeeeatreeeenaeeerreeans 43
ATE 46ttt e e et e e e e e e e s e bt r e e e e et bae e e e e e bbb e eeesenaareeeeeeas 103
ATT A6(2) coeieeeiee et ettt e ettt ee e e e et e e et e e e aba e e e taa e e etbeeeabaee e taaeeattaaeabaeeeanaaaaaraaaans 56
J N I X RPN 100
N TR 162, 377
AT 57 e e e e e e e e et e e bt e e eareeentaeeeereeeeaaeeenrnreeereeeanns 16, 55
ATE 59(2) oottt et e et e ea e e e eae e eetaeeeetaaeeetaeeetreeeeaaeeerreaans 49
PN <Y TSR RRPRTSRRRROY 75
oo o Yete) N PSRRI 54
FN RN 28, 40, 43, 62, 82, 84, 299, 342,
370, 376, 381-414

ATE 2 oo e e e e e e e et eeeraae e et e e en e e eeaaeeentraeeereeeenreeennneeens 378
ProtocOl 4, ATt 2(3) ueeeeeieeeeiee e et eeeee ettt eeeeeeeveeeeeteeeeeeeeeereeeeesaeeeetaeeeeseeeenreeeeanaeens 130
oo Yot o) <SRRI 54
PrOtOCOL 11 uuuiiiiiiieiiiieiee ettt eeette e e ee b e e eee sttt e e e e eesabaseseesesssseseesesssseeeesesnsrees 93
PrOtOCOL 12 uuuuiiiiiieeiiiiee ettt ceeeree et e e e eeetbae e e eeesttveeeeeesstaseeeesessaseesenesnrees 119, 379
FN o TR 379
ProtOCOL 14 ... oeeeieeeee ettt e eeete e eeae e e e e e eeareeeeaneeeeseeeeareeeenneas 25,49-50, 93, 98
e e Yere) N IR YRR 96-9
ATE T ottt e e e e e e e e e e aa et e e ee bbb e e s e e eaataeeeeeearaaeeeesenranees 97
oo o Yore) N TS ORRRRN 100
European Social Charter (ESC) ...cevvviervierieeniienneenienneennens 3-4,6,8,10-11, 16, 18, 27, 34,

38, 65-6, 75-7, 82, 111, 156, 190,
207, 287, 290-1, 300, 307, 309, 312,
314, 334, 341, 350, 353, 358, 360,
369, 405, 407, 409, 418

o SRR 156
PN a1 (< ) IR 369
Ja N o 1 () IR 409
ATE S e ee e e e en 8,15,287,291, 294, 302, 334, 350
ATE Bttt ettt et e st e e st e e st e e s anaeeesanee 8,15, 309, 325, 334, 354
ATE B(2) 1eeereeeieeeereeee et eeee et eveeeteeeeeeeteeeaeeeteeebeenteeeebeeeareebeeeabeereeas 312, 316, 325, 339
ATE B(4) 1eeereeetee ettt eteeete e teeeteeete e e e e e aeeetaeenbeeetbe e baeebeeteesbeeenneeans 83, 334, 342, 359
o o RN 43
J N 7 1 ) TSRS 43
ATE T2(4) et eeee e et e et e e ee e e e eaae e e e ae e e e aa e e e taeeeataeeeaareeeeareeenreeens 15
ATE L5 ettt ettt e e e ettt e s et e e e aae e e s et e e e at e e sttt e e bt e eeateesaateeeenttesenteesaaeeaan 369
N e 3 TSRO 83, 359, 365
N e 37T 20
First Additional ProtoCO] .....uuueiiiiieiuiiieeieeiitiiee ettt ettt eeeeesreeeeeeeebareeeeeesssreeeeeenns 369



Table of Legislation xxxv

ATE T(2) eeteiteiteet et et et et e st e e e e et e et e se et e s teeae et e esbeera e beess e be et e ra e be st enseestenseensanreenes 291
Geneva Convention relating to the Status of Refugees, 195 .cccvivievvierviinnieniieiniernieennnenn 34
N 0 TSRS 34
ILO Convention No 29 (Forced or Compulsory Labour) .......ccecceevveeruennnen. 9,109, 151, 154
N USSP 155
ILO Convention No 87 (Freedom of Association
and Protection of the Right to Organize)......cccceevvenueene 7,17, 24, 40,277,287, 290, 294,
300-1, 305, 313, 339, 349, 360, 405, 421
N TSRS 24
N A SRRSO 24,301-2
ATE 3(1) tteeuieeteeteete et ettt e te et e s e et e s te et e e e et e e ta e be et e be et e te e beere e beeraeeaeenbeereenseereenreenen 66
AT S ettt ettt ettt et e e b et e et et e et e e e e b e et e ereeteertenbeeraereenbesreenteereens 302
AL 8 ettt ettt ettt et et et e b e et e et e et e e r e et e et e e aeere e aeera e bessaeteestenraentenreans 24
N o BTSSP 350
N TSRS 335,354
ATE T ittt ettt ettt e et e e b et e bt et et e et e e a e e tesatesaeenaeeaeesesneensenaean 24
ILO Convention No 97 (Migration for Employment—Revised).......ccccueeveerireeireensreennnenns 369
ATE 6ottt ettt ettt be et et e et e e b e et e et e ebe et e ereeaeertenbeeraereesaearaenteereans 369
ILO Convention No 98 (Application of the Principles
of the Right to Organize and to Bargain Collectively).........cc....... 7,16, 40, 66,277,287,

290, 294, 305, 309,
313, 315, 325-7, 351

ATE 3ttt et h et e h et et e a e et e e he et e e a e e be st e beebe s bt e beeatens 363

ATE A ettt b et h ettt a et he et s h e b st e beebe s bt e beentens 326
ILO Convention No 100 (Equal REMUNEration) .......cecveeeveereerreeniiesseensueeseessseeneennns 367-8
ILO Convention No 102 (Social Security—Minimum Standards) .......ccecceervierrernversreennnen. 43
ILO Convention No 111 (Discrimination in Employment

ANA OCCUPALION) tttrrtirriiruieriiteeieeriteeteeste et esreessreestesbeesressseesseesseesaees 34,190, 252, 368

AT Tttt e et e e e et e e e e e e bt e e e e s ettt e e e e tb e e e e e e nnbaaeeeeanree 35
ILO Convention No 122 (Employment Policy)

ALE Tttt ettt et a et sh et s h et st b e et b et be et ae e bt e e e beenee 121
ILO Convention No 143 (Migrant Workers—Supplementary Provisions) .....c...ccecueerueennee 369

ATE O] ettt ettt ettt et a et st et s r e e s e ne e eas 369

ILO Convention No 151 (Protection of the Right to Organise
and Procedures for Determining Conditions of Employment

1N the PUDIC SEIVICE)..cuuiiieiiiieciiieectie ettt et ettt ee e e eeaee e e e e e e reeeeans 7,277,309
ILO Convention No 154 (Promotion of Collective Bargaining)

ATE 2ttt ettt ettt st st e st et e e st e e bt e et e e s a b e e beeeate e baensaeenne 309, 325

AT S ettt ettt ettt st a e s r e e s re e neeneeas 309
ILO Convention No 158 (Termination of Employment)......ccccecceveerienceererieenennenne. 36-7,40

AT S ettt ettt ettt ettt e bt et esae et st e naeeaean 269-70
ILO Convention No 159 (Vocational Rehabilitation and

Employment—Disabled Persons) ......ccceocuerreeriierniieniierieeniieeneesieeseessieessesssessssesssesnnes 369
ILO Convention No 175 (Part-Time WOIK) ...cooovveriiieiiiiiiieeeiieeeeeeeernreeeeeeeereeeeeeeensnnnees 411
ILO Convention NO 177 (HOme WOIK) ...vvvieeieeiireeeeeeiiiieeeeeeeireeeeeeeenreeeeeesnneeeeeeesnnenens 411
ILO Convention No 189 (Domestic WOrk) ...ccccvvveeiieeiireeeeeeeciieeeeeeecireeeeeeevreeeeeenes 147, 411
International Convention on the Protection of the Rights

of All Migrant Workers and Members of their Families (ICRMW)........c........ 10, 369, 378

AT LS ettt ettt b et et a et b e et sbe et st e s beeaaesbe e beebeens 383

International Covenant on Civil and Political
Rights (ICCPR).c..cecveeieeeeeieerenieeeesreteeneeseeseesaeessesnnensens 17,75,220, 238,249,287, 368



xxxvi Table of Legislation

ATT 2 ettt e e e e et e e e ettt e e e taa e e beeeabaeeeataaeaatbaeeabaeeeatbaeaastaeeatbeeesaaaans 368
Fa N TSRS 209
ATE T ettt ee e e et e e e e e s rae e et ta e e e rreeeenaa e e s raee e nreeanns 238,241, 248
ATE TO(1) 1ottt ettt e e ettt e et e e ettt e e e tte e s etaeeesnbeaessseae e ssaeeanseeeensseeennsaaeansneanns 249-50
ATE T9(3) oottt et eee et e e e et e e eete e e e ta e e eetbaeeetaeeentreeeereeeeaneaans 249-50
ATE 20 ittt ettt e e e e et e e e e ae e e eetaeeeetaeeetaeeeetbaeeetaeeetteeeearteeeraeaans 249-50
ATE 22 ettt ae e et e e e e bt e e e taa e e beaeebaaeetaaaeetbaeeebaeeeataaeaastaeeensteeeraaaans 350
ATE 22(1) totieeeeee ettt e ree e te e ettt e e etae e e tae e e be e e e baee e taae e tbaeearbaee e tbaeaanbaeaanraeearaaaans 287
International Covenant on Economic, Social and Cultural
Rights (ICESCR)...cctiruirierrieieeieieneenieeteneeeeesseessessessesssenns 10, 65,75, 77, 190, 349-50,
368, 383, 422
ATE 2ottt ettt e e ettt e e e tae e e e aeeeeabaeeeetaaeeebaeeebaeeeataaeaenbaeeenbeeerraaans 368
ATE 2(2) ettt ettt e et e e et e e et e e e ba e e e taa e e tbeeeebaeeetaaeeattaeeanbaeeeataaeasraeaanns 27, 34
2N e USROS 368
2N o TSRS 34,121
2N o SRS 335, 350, 354, 421
ATE (1) teereeeeetee ettt et eete e eete e e eetaeeeeae e e eetaeeeetaaeeebaeeeaaeeeatsaeeenbeeeenreeeaanaeens 287
ATE 8(1)(@) cuvreeerrieeeirieeeciteeeeteeeeete e e ettt e eetteeettteeeebeeeetsseeeetteeeebeeeeesaaaeatteeeetaeeeanaeeeeraaaans 27
ATE 8(1)(A) eurreeetiieeeiie et e et eete e eete e ee bt e e et e e e ataeeetaa e e tbeeeebae e e taaeeastaeeetaaeeanaaeaenraaaans 24
ATE D et e e et e e e e b e e e —a e e st ae e e tteeeartae e e raae e ttaeaataaeeanaeeannraaaans 42
2N Y (< RS 383
LiShOn TTEAtY ceuveeeueeeieiniieeieenteete et et st esiee st esre e bt e seeesaee e 8,49, 51, 54, 59, 220, 377
PrOtOCOLINO 8.ttt ettt e e e eetae e s e e e saaaeeeeessaraeeeeessssseeeesssnassseessesnnees 51
ATE T oottt e et e et e e et e e eebee e e beeeeeateeeebaeeetaeeeeateeeearaeeeteeeanes 50
ATE LD ettt ettt e e e etb e e e te e e e be e e e tae e e ttaeeeataeeeaaaeeabaaeenraeenaneaas 52
ATE 2 oottt e et e e e e et e e e bt e e et e e e bt e e e taee e abaeaataeeasreeansteaearaeeanns 50
2N 0 TSRSt 50
Revised European Social Charter (RESC)......cocvveververeereennenne. 11, 16, 34-7, 44-5, 287, 341,
369, 407-11, 421
ATE Lot ettt eet e ettt e e et e e e tae e e e aeeeebaeeeetaae e taeeebaeeeatbaeaanbaeeentaeerraeans 407
ATE T(2) ittt ettt e et e e et e e et e e e e b e e e aba e e e taa e e ttaeeabae e e taaaaattaeaabaaeeanaaeaanraaaans 34
ATE 2(2) teeeetie et erte e et e ettt e e ae e et e e e e tr e e e tae e e be e e e ta e e e taae e tbaeeanbaeeataaeeanbaeaansaeearraaans 407
2N 0 0 PSP 407
2N o o USRS 407
ATE S e et e e e e e e e eerae e eraaeeas 16, 335, 349, 354, 407, 421
ATE Bttt e e et e e et e e e et e e e e tae e e taaaeattaeeebteeeatbaeeatteeeeraeeeanraaan 16, 341
ATE B(2) oottt ettt e et e et e e e e e e ettt e e e tbe e e e taaeeattaeeataae e taaeaattaeeataaeeanaaeaanraaaans 16
ATE B(4) oottt et e e e et e e a e e e tr e e e bt e e aa e e e taa e e aree e nbaaeeraeeerraeenraaas 341, 409
2N o B SRS 407
2N o O USRS 407
ATE T2 et eee e et e et e e et e e et e e e e eaae e eeabaeeebeeeeetaeeeetaaeeereaeenes 34,42, 44
ATE T 2(4) oottt e et e et e e ettt e e e te e e e etaa e e e tteeeetaeeeetaaaeattaeaetaeeeanteeeeraaaans 43
ATE LS ettt et e e e e et e e e ettt e e e taa e e beeeebae e e taae e tbaeeebaae e tbaeeantaeeansaeeeraaaans 369
2N USRS 369
ATE TO(4)—(5) teeerreeeereeeiteeee sttt eeete e et eestte e s taeeesseeessseeassaaassaeeassseessseeansseeasssseeasseannn 407
ATE 24ttt ettt e et e et e e et e e e bt e e et e e ettt e e e ate e e taeeeanteeeanteeearaeeennseeeann 36, 40
ATE 25 et e et ee e et e ettt e e ettt e e e ae e e ettt e eetaaeeebaeeeaaeeeataaeeebeeeenaeeearneeens 410
ATE 27(2) ettt et e et e et e ettt e e e ta e e e etaa e e tteeeataeeeetaaaeattaeeetaeeeanaeeaeraaaans 35
2N o s N USSR PUURRROY 16
2N o USRS 368



Table of Legislation xxxvii

Rules of Court of the European Court of Human Rights ......cccceevviirriiniennienieennen. 61-2, 101
Annex to the Rules, RULES AT=AS8......ooiiiiiiiiieiiieiieeeeceeeitee e e eeeirreeeeeenareeeeeeessareeeeeennnes 69
RULE 27A ettt ettt ettt ettt ettt st b et s a et b e e ben 86
RULE 34(4) ettt ettt ettt ettt ettt sttt be e s 88
RULE 36ttt ettt et e e et e e te e e st e s be e e be e beeesba e saeensaensaeense e seeeseennaenn 62
RULE 39 ettt ettt et e et e st e st e st e s b e e be e et e e aa e et e e saeete e nteeaaeneaen 62
RULE 41ttt ettt ettt et st sb et bt et st be s st e be et e beebenbeens 90
RULE 44 {1)(D) ettt ettt ettt ettt et ettt et ettt b et sbe bbb b aen 86
RULE 44(3) 1ottt ettt ettt ettt ettt ettt et ettt sae bbb e s 88
RULE 44(5) ettt ettt ettt et ettt et ettt et sb bttt be e nen 88
RULE 47 1ottt ettt et e e te et e s beestae s be e esbe e beessba e saeenseensaeenseenstaeseenaenn 62
RULE 54(2)(D) cuterteieeiteieeitetee ettt ettt ettt st sttt st be st e b et e b e besbeens 86
RULE B1(1) wenteenieieeieniieeeitetee ettt ettt ettt sae st sb et sae e be s bt e besmtenbeembenbeebenbeens 90
RUIE 72 ettt sttt et st sa e st st st e b e s bt ne e ne 90, 99
RULE 72(4) ettt ettt ettt ettt ettt et st b et sae bbb e s 99
RULE 73ttt ettt ettt ettt ettt sttt sae bbb e nen 91
RULE 74 ettt ettt et e e te et e e teesaae s beeesbe e beeesbaesaesnsaensaeenseenssasssaensaenn 90
RULE 75 ettt ettt et e et e et e st e e s at e et e e et e ebeeenbaesaeesseensaeesseensaeensaenaans 85
RULE 80ttt ettt ettt s st sb et b et st besat e be st e beetesbeens 90

Staff Regulations of Officials of the European Communities
AT 17(2) ettt ettt ettt ettt ettt ettt s a e bbbt b 265

Statute of the International Court of Justice
ATE 38(1)(€) cveeuverrerreereerierterieeite st et e st e te st et e st e bt et e s bt et e s bt et e sat e tesatesaeetesaeebesaeenbesatan 13

Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to SIavery......cccoceeveeriiirneeniieniieniieeneens 109

Treaty of Rome
AT 13ttt ettt ettt ettt ettt sb e bt besae b ebes 209

Treaty on European Union (TEU) ....coocviiiiiiiiiiiiiniieeieeeieecceeeeeeeeeee e 49-50, 314
ATE 3(3) ttteteeitete ettt ettt ettt et ae et s bt et e s a e e be st e be et e s bt ebeeatens 314
ALTE Bttt ettt et et b et sh et st esbe et e bt et e bt ebens 50,75
ALE B(1) ettt ettt ettt sttt s b et st st b e et b et b et be e bt et e bt et e eaeenaeeae 8
ATE B(2) ettt ettt ettt ettt st sae s 49, 51, 53, 59, 238
AT T7(1) ettt ettt ettt ettt ettt et sttt sa b b et beee 33

Treaty on the Functioning of the European Union (TFEU)........c.ceceenenee. 100, 315, 367,412
ATEAS ettt ettt et et a et e he et s at e be et e beetesbeebeeatens 412
ATE 152 ettt ettt h et et a et s be et sh e b st e beebesbeebeentens 315
AT 57 ettt ettt ettt et et a et e bt et s bt et e st e nbeeabesbeebeebeens 413
ATE TS 7(1) ettt et ettt ettt et ettt ettt s h e bbb b b 367
AT 2T8(8) weueeuerieeieeiereeet sttt ettt ettt et ettt ettt ettt et a et se b b et be e 49
AT 267 ettt ettt ettt ettt ettt st b et sa s
ATE 344 oottt ettt et et satesae et e saeentesat e beeatan

Universal Declaration of Human Rights (UDHR)

ATE 2 ettt sttt s bt e sae s bt e saresbee e
ATE 17 ettt et s s st sneeree e
ATE T8 ettt e sb e
Art 20(2)
Art 23(4)
Art 27(2)

Vienna Convention on the Law of Treaties (VCLT)....ccoovvvuveeiiiiiiinrereeieinneeeeeeennnes 17,21, 25

ATE 2(1)(d) eererntereeieeiert ettt ettt ettt ettt et ettt sb b b sa et b e 16



xxxviii  Table of Legislation

N e 3 R 12
PN G 1 TR 6,12,72
J N e 1 1 SRR 13
ATE 3L(3)(B) treeereieeeree et eeee et eete et eete e e eeareeeetae e e e ar e e e taeeeeteeeenareeeennreeenneeens 18
ATE 3T(3)(C) tevrererreeeeeeireeeeeeeteeeteeeteeerteeeteeesteeesesesteeesesenteeesseentesereeeseeereeereeereens 13, 15-16
ATES 8T £ ot e e e bt e e e e s ba e e e e e serba e e e e sesabareeesennarees 12
ATE 85 ittt ettt e et e et e e et e e et e e e e —e e e s aae e e st e e eeaareenaaeeeeraeeans 14

National Instruments

Belgium

Code on civil procedure

ATE 300 ciiiiiiiiieieieieee et e e et et e e et et e te e e e e e e aaaarr b bbb b aa—aaaaaataataeaaeeeeeaas 175
Judicial Code
ATE 199 ettt e e e e e e e e e ataaaeaeaeeeeeaeeaaaae e nnrnrrrrrrarararaaaaae 175
DN N SRRt 175
Canada

Charter of Rights and Freedoms

Estonia

Law on Employment Contracts 1992

ATE 7 ettt ettt ettt e et e bt et e et e et e e bt e e ate e bt e et e e beeaae e bt e enbe e saeente e raeenaeenne 218
France
Code du Travail
ATE L AT T2 ettt ettt sttt s bt e st s bt e st e bt e s at e e ae e st e e beesaneeane 348
Art L2253, §§ 1a0d 2 oiieiiieiieieeeeteeseete ettt te ettt sae e te e et e e e enaeenee 323
CONSTIEULION 1946 ...uueriiiiiiiiiiiiiieeeeeeeee et e e e e e eeesesese e rareeaeeeeeeeaeeeeeeseesssssssssssnnsnsees 313
Constitution 1958 ..ottt et e e et e e e e et e e e e e e e e e eaneee 313
WaldeCk-ROUSSEAU ACE ..uvieeeiiieeiieeiiiiieeeiteeeeeteeesreeestaeessaseeessseeesssseessssessssasesssseessses 348
Germany
Basic Law ceeiieiiiiiiiiiiececeeeecccrrertree e e e e e e e e e e e e e e e e s aanraraaaaaes 118, 124, 311
AATE 2 ettt ettt ettt ettt et et e e st e e bt e e rbe e bt e et e e beeasbe e bt eesteeaaeenteesaennaeenne 118
ATE 2(70) eteeereeeteeteesie et e ste st e e te et este e st e s beesaae e be e st e e ba e e st e ensaeenteeesbeenteeenteeraennaenane 124
ATE 9(3) ttteeieeite ettt ettt ettt s e ettt bt e st st e st e et e e s be e beeeabe e aaeeate e baesaaeenne 311
ATE TA0 ettt ettt ettt ettt et st e s et e st e b e e e abe e aaesate e baesaneeane 124
Civil Code (BGB)
S 826 teetieeie ettt et e et e e e et e e ae e ate e beeerae e te e e b e e tte et e ensaeeteeasbaebeeenteeraennaaanne 139
Weimar Constitution 1919
ATE T37(2) etteeeeeieeeieeieeste et e et s st e steesttesbeesaaesbeessseesseessseessaesaseenssesnseenssesssaesssasnne 124
ATE T37(3) teteeite ettt ettt ettt et s sttt e s be e st e st e e st e st e e st e e teesabe e aaeeate e baesataenne 124
Works Constitution Act (Betriebsverfassungsgesetz)
G 2 ettt et ettt e s bt et e st e b e e et e e bt e e bt e ae e s bt e s st e e beesareereenn 345



Table of Legislation xxxix

Ireland

Employment Equality Act 1998-2004

S 37(1 ) erveeeeeeeeeseeessseeeseseeess s e s s s e e s ee s s s s s s e s s ee s e s s es s 218
Italy
Decree number 138
ATE 8 ettt ettt s e s e s et e e na e s nnee e s reeeeenreesennee 3234
Romania

Labour Code

AT T30(]) ceveererneenreeieneeteeterte ettt et st et s bt et e ebee st e seesaeeeesbeebesmeebesmaesbeensesbeeasenneens 181
Spain
Law No 4/80 of 10 January 1980 on the status of radiodiffusion and television .......... 128
Royal Legislative Decree No 1/1995 of 24 March 1995 .....cociveiieciinieeceecieeeeeeie e 128
United Kingdom
Asylum and Immigration (Treatment of Claimants) Act 2004
SS A(1) ANA 5 et e e e e e e et e e e eetra e e e e e e taraeeeeeenraaaeeeann 149
Coroners and Justice Act 2009
S 7 L ettt e ettt ettt e e e e e e e e e s e e e e e e e nanan 147
Equality Act 2010
SCH 9, PATA 2 ettt ettt sttt et et e st e s ba e st e e baenatesnns 228
Sex Discrimination ACt 1975 co..ciuiiiiiiiiiniiiiiiiiieeicrieeecce et 170
Trade Union and Labour Relations (Consolidation) Act 1992.......ccceeevvuvveeeeeennnes 338, 364
Pt L 63
8 ettt ettt et ettt b e et b e et e bt et e s bt et e eb e e b et e bt et e beeaee 348
S 244 ettt ettt sttt et b e et b et b e et e bt et e ea e e be e e e b eaee 353

United States

Civil Rights Act 1964

THELE VL eeeiiiieeeeeee ettt ettt eeet et e e e esaaa e e e e esabeeeeeessansaeeessesnsassesssssanteessessnnrneees 122
Constitution

First AMendment ......oeeceuieeieiieceiiee e et ee e e 125-6, 131, 221, 247

Fourth AmEndment.........ccoocuuiiiiieiiiiieieeieeiieeeeeeeriree e ceeetreeeeeeessereeeeeesaseeeseeennnnes 186-7
National Labour Relations Act

S 7 eeeeereree et ee e e et eeri———eeeeaar———eeeeaaa———aeeeaa—b——aeeaa b ataeeaaabaaaaeeeaarraaaeeeaaaraaeeeenanraraeeeann 326






General Part






1

The New Social Dimension

in the Jurisprudence of the European
Court of Human Rights (ECtHR):

The Demir and Baykara Judgment, its
Methodology and Follow-up'!

KLAUS LORCHER

Un jour, je ’espére, ’objectif que se rapprochent les droits civils et politiques et les droits
économiques et sociaux sera atteint. C’est ’intérét de tous.

(Jean Costa, Former President of the ECtHR, 18 October 2011, on the occasion of the
50th anniversary of the European Social Charter)

N A GLOBALISED economy rocked by (financial) crises at increasingly short
intervals, the problem facing all sections of society with regard to their rights
and interests is becoming more and more acute. The European Convention of
Human Rights (hereinafter the Convention or the ECHR), until now seen mainly
as an instrument for ensuring civil and political rights, has been given an important
push by recent European Court of Human Rights (hereinafter the Court or the
ECtHR) case law giving it a more socially oriented dimension.
The Demir and Baykara judgment of November 20082 can be considered as
the landmark case’ in this respect. It not only provides freedom of association

1 Certain parts of this contribution are based on N Bruun and K Lércher, ‘Social Innovation: The New
ECHR Jurisprudence and its Impact on Fundamental Social Rights in Labour Law’ in I Schémann (ed),
Mélanges a la mémoire de Yota Kravaritou: A Trilingual Tribute (Brussels, ETUL 2011) 335 ff, though
further developed and updated.

2 ECtHR (Grand Chamber [GC]) (12 November 2008), App No 34503/97, Demir and Baykara v
Turkey [2008] ECHR 1345. The substantive consequences of this judgment on Article 11 ECHR will be
dealt with under Section 4.3.6. However, it should be noted from the outset that a first judgment in this
case was handed down by a Chamber of the Second Section (21 November 2006), a judgment against
which the Turkish government appealed to the Grand Chamber. For the sake of simplicity, any subse-
quent mention in this contribution of Demir and Baykara will, in the absence of further specification,
refer to the Grand Chamber’s judgment of November 2008.

3 See, for example, K Ewing and ] Hendy, ‘The Dramatic Implications of Demir and Baykara’ (2010)
39(1) IL] 1; V Wedl, ‘Neues aus der Judikatur des EGMR zu gewerkschaftlichen Grundrechten, (2009)
Das Recht der Arbeit 458 ff; J-P Marguénaud and ] Mouly, ‘La Cour européenne des droits de ’homme
a la conquéte du droit de gréve—A propos de I’arrét de Chambre de la Cour européenne des droits de
I’homme Enerji Yapi Yol Sen c¢. Turquie du 21 avril 2009’ (2009) Revue du Droit du Travail 502 ff;
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(Article 11 ECHR) with real content by explicitly recognising the right to bargain
collectively (in contrast to its previous jurisprudence),* it also opens up the whole
ECHR to a more socially oriented interpretation,® mainly by referring to inter-
national (labour) standards.® This chapter aims to look into this methodological
approach in greater detail.

1 INTRODUCTION

Methodology in legal matters is a challenging exercise, in particular when it comes
to human rights and even more so when the relation to international standards is at
stake. It is in this context that the Demir and Baykara judgment is placed and has
therefore to be analysed.

It might appear strange that this judgment should deserve such attention. Out of the
approximately 15,000 judgments handed down by the Court since its establishment

K Lorcher, ‘Das Menschenrecht auf Kollektivverhandlung und Streik—auch fiir Beamte (Zu den Urteilen ...
Demir und Baykara und ... Enerji Yapi-Yol-Sen) (2009) AuR 299 ff; Comments by Dorssemont und
Gerards, European Human Rights Cases (EHRC) 2009, pp 65 ff; S Van Drooghenbroek, ‘Les frontiéres
du droit et le temps juridique: La Cour européenne des droits de ’homme repousse les limites, Cour
européenne des droits de ’homme (Grande Chambre), Demir et Baykara c. Turquie, 12 novembre 2008’
(2009) Revue Trimestrielle des Droits de 'Homme 811 ff. More critical points of view (in particular
in relation to the methodology used) are expressed by J-F Cohen-Jonathan and G Flauss, ‘La Cour
européenne des droits de ’homme et le droit international’ (2008) Annuaire francais de droit interna-
tional 529; A Seifert, ‘Recht auf Kollektivverhandlungen und Streikrecht fir Beamte. Anmerkungen
zur neuen Rechtsprechung des EGMR zur Vereinigungsfreiheit’ (2009) KritV 357 ff; ATJM Jacobs and
J van Drongelen, ‘Nieuwe vleugels voor de vakverenigingsvrijheid van art. 11 EVRM’ (2009) 84(36)
Nederlands Juristenblad 2345 ff. For a more recent general analysis of the interpretation approaches used
by the ECtHR, see the special issue of the ‘Revue Générale de Droit International Public’ ((2011) 115(2)
with ‘Dossier Les techniques interprétatives de la norme international) and H Senden, Interpretation of
Fundamental Rights in a Multilevel Legal System—An Analysis of the European Court of Human Rights
and the Court of Justice of the European Union (Cambridge, Intersentia, 2011).

4 In a more general perspective, see F Dorssemont, “The Right to Form and to Join Trade Unions for
the Protection of His Interests under Article 11 of the European Convention on Human Rights—An
Attempt “to Digest” the Case Law (1975-2009) of the European Court on Human Rights’ (2010) 2
European Labour Law Journal 185 ff.

5 The contributions on the substantive articles of the ECHR will deal with this aspect in greater detail.
Concerning the Court’s increasing case law on social rights and issues, see, eg: R Allen, R Crasnow and
A Beale, Employment Law and Human Rights, 2nd edn (Oxford, Oxford University Press, 2007); L
Caflisch, ‘Labour issues before the Strasbourg Court’ in ILO (ed), The Distinguished Scholars Series,
http://www.ilo.org/public/english/bureau/leg/download/series.pdf; J-P Marguénaud and J Mouly, ‘Cour
Européenne des Droits de 'Homme et droit du travail’ presentation, Paris, 21 March 2008; E Palmer,
Judicial Review, Socio-Economic Rights and the Human Rights Act (Oxford, Hart Publishing, 2007).

6 See also the former ECtHR’s president, Costa, in respect of the Court’s references to the European
Social Charter: ‘D’abord, la Convention a fait des incursions sur le terrain de la Charte sociale (princi-
palement dans le domaine du travail et du droit syndical). Ensuite, notre Cour s’est livrée a une utilisa-
tion extensive de Particle 14 de la Convention européenne des droits de ’homme en faveur des droits
économiques et sociaux. Enfin, elle cite de plus en plus fréquemment la Charte sociale dans ses arréts,
pour s’en inspirer’. 18 October 2011, speech on the occasion of the 50th anniversary of the European
Social Charter, p 2, http://www.coe.int/t/dghl/monitoring/socialcharter/Activities/50anniversary/
SpeechCostaCeremony50Ann_en.pdf, 15 ff. For a more general analysis of the Court’s case law referring
to Council of Europe treaties, see European Court of Human Rights (Research Division) (ed), The Use
of Council of Europe Treaties in the Case Law of the European Court of Human Rights, Council of
Europe, European Court of Human Rights, Strasbourg, June 2011 http://www.echr.coe.int/Documents/
Research_report_treaties_ CoE_ENG.pdf.
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in the late 1950s,” it is the one to which most attention is devoted in this chapter. This
is due to several factors: it constituted an open reversal of previous jurisprudence
(a rare fact in judicial history), it was adopted by the Grand Chamber, the decision
was taken unanimously and—in the context of this contribution the most important
element—it develops an internationally oriented interpretation methodology with
binding (‘must’) character.

This chapter attempts to analyse the explicit methodological considerations pre-
sented by the Court in that judgment, exploring the extent to which the ECHR may
indeed be of relevance for (different) social rights by discussing three main questions:
first, the main essence of the Court’s methodology is clarified (Section 2); second,
the criticism raised against this methodology is examined (Section 3); third, the fol-
low-up of this approach is explored—has the Court applied this methodology in its
subsequent practice, in particular with regard to social issues or rights (Section 4)?;
and, finally, a number of conclusions are provided (Section 3).

2 THE METHODOLOGY: INTERPRETING THE ECHR IN LINE
WITH INTERNATIONAL (LABOUR) STANDARDS
(THE ‘DEMIR AND BAYKARA APPROACH?)

In Demir and Baykara the Court adopted a clearly defined attitude to economic
and social rights by its explicit and unprecedented use of a consolidated approach
to interpreting the Convention by means of systematic reference to international
(labour) standards. In the Court’s own language, the message could be called
‘Interpretation of the Convention in the light of other international instruments’.8
In her recent in-depth analysis of the Court’s interpretation methods and principles,
Hanneke Senden also acknowledges the great importance of this judgment in respect
of ‘comparative’ methodology.’

2.1 Development of its Approach

How did the Court proceed? On the basis of the description and analysis of previ-
ous jurisprudence, it developed a consolidated methodology by way of systematic
reference to international (labour) standards and the case law of their respective
supervisory bodies.

7 The ‘old’ Court delivered fewer than 1,000 judgments. The number of judgments delivered by
the new Court exceeds 14,000. European Court of Human Rights—Annual Report 2011 (Strasbourg,
2012), p 12.

8 As heading ILA. It appears at least surprising that Cohen-Jonathan and Flauss (n 3) qualify this
heading as ‘intitulé didactique’ (532), thus diminishing if not rejecting its legal value.

9 ‘Only on rare occasions, such as in the Grand Chamber judgment Demir and Baykara, does the
Court extensively discuss its use of the comparative method’: Senden (n 3) 224. Attributing references to
international (human rights) standards to a ‘comparative’ method would, however, appear to be ques-
tionable. To answer this (more terminological) question is not the purpose of this contribution and will
therefore not be developed further here.
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2.1.1 Basic Interpretation Principles

In §§ 65-68 of Demir and Baykara, the Court describes the basics of its interpreta-
tion approach, ie, the respective general interpretation rules contained in Articles
31-33 of the Vienna Convention on the Law of Treaties (VCLT) (§ 65),1° the neces-
sity of interpreting ECHR rights in a manner making them ‘practical and effec-
tive’ (§ 66), the consideration of references to international law for interpretation
purposes (§ 67) (sometimes called the ‘consensus method’) and, finally, that the
Convention is a ‘living’ instrument (§ 68). One might assume that these principles
are separate and that the third (references to international law in § 67) had no out-
standing importance. Though all interlinked, it is this third principle to which the
Court now attaches greater importance than in the past, as reflected by the heading
of this section of the judgment (“The practice of interpreting Convention provisions
in the light of other international texts and instruments’) with no further mention
of the other principles. However, this becomes obvious when looking at the further
reasoning (§§ 69 ff).

2.1.2 Description of the Relevant Case Law
in Respect of International Instruments

The starting point in the description of the Court’s case law is the term ‘Diversity’
(of international texts and instruments used for the interpretation of the
Convention). This can be seen as confirming the assumption that the Court had no
systematic point of view on this element prior to Demir and Baykara. Describing
first the previous jurisprudence referring to ‘General international law’ (§§ 69-73)
and then highlighting the specific role of ‘Council of Europe instruments’ (§§ 74
and 75), the Court continues with a more analytical section (‘Consideration by the
Court’). In § 76 it refers to the ‘rules and principles ... accepted by the vast major-
ity of States’ and in § 77 to the case law of the supervisory organs of the European
Social Charter (ESC).!! It goes on to clarify that it has ‘never distinguished between
sources of law according to whether or not they have been signed or ratified by the
respondent State’ (§ 78) by quoting relevant case law (§§ 79-83).

2.2 Three Elements to which Reference is Made and their
Degree of Relevance as ‘Conclusions’

Under the heading ‘Conclusions’, the Court summarises its methodology in §§ 85-86.12
These two paragraphs are quoted in full on account of their eminent importance. It is

10 In ss 2 and 3, references to §§ without further specification refer to paragraphs in the Demir and
Baykara judgment.

11 Tt is interesting to note that the two cases mentioned here pertain to Article 11 ECHR (Sigurdur A
Sigurjénsson v Iceland, 30 June 1993, § 385, Series A, No 264; and Sorensen and Rasmussen v Denmark
[GC], App Nos 52562/99 and 52620/99, §§ 72-75, (2006) ECHR 24).

12 See F Tulkens, ‘Introduction to the Seminar Dialogue between Judges 2009’ in European Court
of Human Rights (ed), Fifty Years of the European Court of Human Rights viewed by its fellow
International Courts (Strasbourg, 2009) 13.
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on the basis of these conclusions that the methodology will be described below (and
the criticism examined later):

85 The Court, in defining the meaning of terms and notions in the text of the Convention,
can and must take into account elements of international law other than the Convention, the
interpretation of such elements by competent organs, and the practice of European States
reflecting their common values. The consensus emerging from specialised international
instruments and from the practice of Contracting States may constitute a relevant consider-
ation for the Court when it interprets the provisions of the Convention in specific cases.

86 In this context, it is not necessary for the respondent State to have ratified the entire
collection of instruments that are applicable in respect of the precise subject matter of the
case concerned. It will be sufficient for the Court that the relevant international instruments
denote a continuous evolution in the norms and principles applied in international law or in
the domestic law of the majority of member States of the Council of Europe and show, in a
precise area, that there is common ground in modern societies ... (Emphasis added)

Accordingly, the ECtHR’s methodology involves taking into account three main
elements:

(1) elements of international law;
(2) the interpretation of such elements by competent organs;
(3) the practice of Council of Europe Member States.

These elements will now be examined further, before analysing the Demir and Baykara
judgment with regard to whether the Court (and in the affirmative to which extent)
applies these elements in the interpretation of the Convention in its later case law.

2.2.1 Reference to ‘Elements of International Law’
Irrespective of Ratification

This reference is obviously the most important and far-reaching element of this
judgment.

2.2.1.1 ‘Flements of International Law’

Under this term, the Court not only understands universally applicable (ie, the UN
or the International Labour Organization (ILO)) treaties but even non-European
ones such as the American Convention on Human Rights (§ 72). Furthermore,
it points out that it has also referred to ‘intrinsically non-binding instruments of
Council of Europe organs’ (§ 74), ie, a vast array of instruments.

In the case at hand, the Court takes into account at a universal level ILO
Conventions 87,3 9814 and 151, giving them priority over the two UN Covenants

13 See the references to the Freedom of Association and Protection of the Right to Organise
Convention 1948 (No 87) in Demir and Baykara (n 2) §§ 37, 100, 122 (the reference in §§ 123-25 and
152 are more of a factual nature).

14 See the references to the Right to Organise and Collective Bargaining Convention 1949 (No 98) in
Demir and Baykara (n 2) §§ 42, 147, 165, 166.

15 See the references to the Labour Relations (Public Service) Convention 1978 (No 151) in Demir
and Baykara (n 2) §§ 44, 148, 165.
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on Civil and Political Rights'® and on Economic, Social and Cultural Rights,'” and
at a European level the European Social Charter.'® As non-binding instruments, a
Council of Europe Recommendation'® and the EU Charter of Fundamental Rights20
are mentioned. The Court thus follows in full its own criteria.

2.2.1.2 “Irrespective of Ratification’

Looking at the case law quoted in §§ 79-83, the Court has ‘never’ made a distinc-
tion as to whether a treaty has been ratified or not.?! Therefore, it is logical that the
Court concludes that ‘(i)t is sufficient for the Court that the relevant international
instruments denote a continuous evolution in the norms and principles applied in
international law or in the domestic law of the majority of Member States’ (§ 86).
It is this element which is perhaps the most criticised (see below, 3.2.1.2).

On the basis of the set of arguments put forward in §§ 65 ff and §§ 79-83 in par-
ticular, the Turkish government’s objection (§§ 54 and 62) on the grounds of Turkey
not having accepted either Article 5 or 6 ESC?2 were rejected by the Court.

2.2.2 Reference to ‘the Interpretation of Such Elements by Competent Organs’
(Case Law of the Relevant Supervisory Organs)

It is important to recall that the Court, in interpreting the ECHR, refers not only to
the standards as such but also to the case law of the respective supervisory organs
established to review the conformity of national situations with respect to international
(labour) standards. As justification, the Court refers to previous jurisprudence (§ 77).

Looking at the case at hand, the Court refers to the ILO’s Committee of Experts
on the Application of Conventions and Recommendations (CEACR)?* and the
Committee on Freedom of Association (CFA),2* as well as the Council of Europe’s
European Committee of Social Rights (ECSR).2

2.2.3 Reference to ‘the Practice of European States’

As the third element needing to be taken into account in the Court’s interpretation
of the Convention, the ‘practice of European States reflecting their common values’

16 See the references in Demir and Baykara (n 2) §§ 40, 99, 122, 124.

17 See the references in ibid.

18 See the references in Demir and Baykara (n 2) to Article 5 in §§ 45, 103, 122; and to Article 6 in
§ 49, 149, 165.

19 See the references in Demir and Baykara (n 2) on the status of public officials in Europe in §§ 46
and 104.

20 See the references in Demir and Baykara (n 2) to Article 12(1) in §§ 47, 105, 122; and to Article 28
in §§ 51, 150, 165. At the time of publication of this judgment, the Lisbon Treaty making this Charter
legally binding (by virtue of the (new) Article 6(1) TEU) was not yet in force.

21 The main authority to which the Court refers in § 79 is the Marckx v Belgium (GC) judgment.
The importance is underlined by the fact that this is the only judgment to which the Court refers in its
conclusions on the interpretation methodology (§§ 85 and 86).

22 See the references in Demir and Baykara (n 2) § 149 (concerning Article 6 ESC).

23 See the references in ibid, §§ 38, 43, 101, 122, 147, 166.

24 See the references in ibid, §§ 38, 102, 122; see also subsequent (Fifth Section) judgment (30 July
2009), App No 67336/01, Danilenkov and others v Russia, § 130.

25 See the references in Demir and Baykara (n 2) §§ 50, 149.
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(§ 85) is mentioned. It is first interesting to note that the Court does not quote previ-
ous case law to justify this element. Second, the Court would have to examine not
only the practice as such but also to which extent it reflects ‘their common values’.
Third, there is a close link to the acceptance of international instruments by the
Council of Europe Member States inasmuch as this is also an element of ‘practice’ of
these States.

Accordingly, in later sections of this judgment, the Court describes in brief the
practice in European Council of Europe Member States, including the interpretation
and application process.2®

2.2.4 Degree of Relevance: “‘Can and Must Take into Account’

The Court not only mentions the three elements of (internationally oriented)
interpretation but also defines their relevance in the process of interpretation. The
main message here is that these elements not only ‘can’ but also ‘must’ be taken
into account. This self-obligation is far-reaching: taking this statement literally—a
normal assumption for a judgment—it means that in all applications in which it
has to interpret the Convention (‘defining the meaning of terms and notions in the
text of the Convention’: § 85), the Court has to search for and find all elements of
international law and practice relevant for the specific problem to be solved. This
is the first step towards ‘taking into account’ what follows and consists of carefully
examining the contents of these elements and weighing up their relevance.

It will probably be at this stage that the somewhat contradictory wording ‘may
constitute’ will come into play. Indeed, it would appear that the main purpose of the
whole examination exercise is to find out whether there is a common denominator
(‘consensus emerging’, ‘continuous evolution’: § 85).

In any event, in the case at hand the Court not only took account of but also
based its whole decision on the elements described. Their relevance for the decision-
making process (aimed at reversing previous jurisprudence on Article 11 ECHR)
could not be demonstrated better.

2.3 New or Consolidated Approach?

Does this constitute a new approach? One might negate this by pointing out that
in its previous case law, as quite extensively demonstrated, the Court had already
referred to international (even non-binding) standards and also—to a certain
extent—to the case law of relevant bodies.?” Interestingly enough, such references
had been used by the Court even in certain cases pertaining to social rights.?® This
aspect of the methodology may thus be considered as already well established.

26 See the references in ibid, concerning the right to organise in §§ 48 and 106, and the right to bargain
collectively in 52, 151 and 165.

27 See the references to previous case law in Demir and Baykara (n 2) §§ 67 ff; see later reference
to Demir and Baykara in ECtHR (First Section) judgment (15 January 2009), App No 42454/02,
Menchinskaya v Russia, § 34.

28 See the references in Demir and Baykara (n 2), inter alia § 70 to the ILO Forced Labour Convention
(No 29) in the ECtHR (Second Section) judgment (26 July 2005), App No 73316/01, Siliadin v France
[2005] ECHR 545, § 85.



