


ACCESS AND CARTEL CASES

This book examines the legislative patchwork surrounding access to the European 
Commission’s cartel case files.

Recent legislative changes have increased the value of the files and have  
also highlighted the inherent tension between a number of competing interests 
affecting their accessibility. The Commission is undoubtedly caught between a 
rock and a hard place, charged with the task of ensuring due process, transpar-
ency and effectiveness, while at the same time promoting both public and private 
enforcement of the EU competition rules. The author considers how best to ensure 
a proper balance between the legitimate but often diverging interests of parties, 
third parties and national competition authorities in these cases.

The book provides a unique and comprehensive presentation of the EU 
legislation and case law surrounding access to the Commission’s cartel case files. 
The author examines the question of accessibility from three different perspectives: 
that of the parties under investigation, cartel victims and national competition 
authorities. The author also considers the EU leniency system and whether any 
legislative changes could make the attractiveness of the system less depend-
ent on the possibilities for cartel victims to access the evidence contained in the 
Commission’s case files.
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Introduction

I.  Aim and Scope of this Book

If the European Commission’s cartel case files were to be auctioned, the bids would 
no doubt keep reaching record levels. As will be further explored in this work, 
recent legislative changes have not only increased the value of these files, they have 
also highlighted the inherent tension between a number of competing interests 
that are all firmly rooted in the European Union (EU) Treaties. More specifically, 
the aim to ensure an effective competition law enforcement may sometimes be 
difficult to reconcile with the equally important interest in ensuring an adminis-
trative system that is transparent and which guarantees both good administration 
and adequate fundamental rights protection. Furthermore, through the adoption 
of the directive on antitrust damages actions,1 it has become equally apparent 
that the recent emphasis on private enforcement of the EU competition rules may 
undermine the European Commission’s own enforcement activities, especially 
the application of its leniency programme. These tensions have surfaced during 
the last couple of decades and are fuelled by rapid, but not necessarily consistent 
developments in three different but to some extent overlapping areas within the 
EU legal system: the rules on (i) competition law enforcement, (ii) openness and 
transparency, and (iii) fundamental rights protection.

The problem can briefly be described as follows. After decades of dealing mainly 
with notifications of agreements, the European Commission (‘the Commission’) 
eventually decided that the time was ripe for it to reshape its enforcement policy 
and step up the fight against hard-core restrictions of the EU competition rules. 
By introducing a leniency programme designed to make cartel offenders come 
forward and admit their guilt in exchange for immunity from fines, and by abol-
ishing the notification system applied under Regulation 17/62,2 the Commission 
could now focus its resources on cartels and abuse of market power. Since then, 
reports on record fines make the news on a regular basis, and the Commission is 
viewed as a tough and diligent enforcer of the EU competition rules. This new and 
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more aggressive enforcement policy reflects the widespread understanding that 
cartels and market abuse are harmful to the economy and should be punished. In 
recent years, there has been increased focus on achieving corrective justice, ensur-
ing that those who have suffered loss from competition law infringements are duly 
compensated. Nowadays, the Commission is prone to stress that cartel activity is 
not a victimless infringement of a set of administrative rules but that the gains are 
made at the expense of customers or consumers, and should be transferred back 
to them.3 While EU competition law enforcement has traditionally mainly been 
handled by the Commission and the national competition authorities, recent legis-
lative changes aimed at achieving both corrective justice and enhanced deterrence 
have led to a shift in the enforcement structure. Today, the EU cartel enforcement 
system is resting on two separate pillars – one public and one private.

A more aggressive public enforcement, combined with invigorated private 
enforcement of the EU competition rules, has not only affected the risks involved 
with engaging in cartel activity, it has also increased the value of the evidence 
held in the Commission’s case files. The parties under investigation need to access 
the file in order to be able to safeguard their defence rights, but will at the same 
time seek to protect the evidence from being disclosed to third parties. On the 
other hand, both cartel victims and national competition authorities may have an 
obvious and legitimate interest in accessing the file and the documents contained 
therein. The recent developments in the areas of transparency and fundamental 
rights protection, which have gained in importance and are now firmly established 
at the top of the EU norm hierarchy, will impact the outcome of any attempts 
to access the evidence held by the Commission. However, as the rules are now 
framed and applied by the EU institutions, they are not necessarily ensuring either 
coherence or consistency. This book examines the legislative patchwork surround-
ing access to the Commission’s cartel case files, and seeks to establish how to best 
ensure a proper balance between the often diverging – but legitimate – interests of 
the parties, of third parties and of national competition authorities. The following 
section will provide a more detailed background to the problems tackled through-
out the book.

II.  Setting the Scene

The EU legal system is undoubtedly in constant motion, but the speed at which 
it develops may vary. After decades of relatively slow development, the first steps 
to transform the three areas of EU competition law enforcement, transparency 
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and fundamental rights protection were all taken in the 1990s. Since then, we 
have witnessed a rapid and drastic development in these areas. Coincidentally, the 
year 2001 bears particular significance both for the development in the competi-
tion law enforcement area and in the area of openness and transparency. This was 
the year when the Court of Justice of the European Union (‘the Court’ or ‘the 
ECJ’) delivered its ruling in Courage v Crehan, establishing a right for victims of 
competition law infringements to seek compensation for any damage sustained. 
The Court thereby drew attention to a part of the EU competition law enforce-
ment system that, up until then, had received scant attention.4 It was also the year 
when Regulation 1049/2001 (‘the Transparency Regulation’) was adopted and took 
effect.5 The Transparency Regulation has the explicit aim to guarantee openness 
and to give the fullest possible effect to the right of public access to documents held 
by the EU institutions.

While the Court’s ruling in Courage was considered seminal already in 2001, 
few could imagine what would come in its wake. Not only was Courage soon to be 
followed by Manfredi,6 but the ruling did also prompt the Commission to launch a 
survey on the possibilities of being compensated for loss suffered due to competi-
tion law infringements. The report from the survey was a gloomy read, revealing 
a state of ‘astonishing diversity and total underdevelopment’ throughout the EU.7 
Few victims obtained any compensation at all.8 As a response, the Commission 
later presented a proposal for a directive on antitrust damages actions. Following 
certain modifications, the European Parliament and the Council adopted the 
Damages Directive in November 2014.9 The Damages Directive introduces a 
framework designed to ensure an effective private enforcement system throughout 
the Union, spreading a second layer of remedies over the EU public enforcement 
system.10

All Member States have now transposed the Damages Directive into their 
legal systems and the rules are in full swing throughout the Union. The impact 
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of the Damages Directive is endorsed and further reinforced by the ECJ, which 
is establishing a broad and comprehensive EU-wide basis for these damages, 
acknowledging, inter alia, liability for umbrella pricing,11 liability of the parent 
for breaches by subsidiaries,12 and alternative jurisdictions.13 As a consequence, 
the number of damages claims is picking up by the minute, and the value of the 
evidence held in the Commission’s files is increasing at the same pace. Cartel cases 
are not only complex and fact intensive, they are also characterised by information 
asymmetry, and cartel victims may often experience great difficulties in access-
ing the evidence required. The question of when and in what circumstances third 
parties should gain access to the evidence held in the Commission’s case files is 
thus of more practical importance than ever. It goes without saying that no private 
enforcement system will become truly effective unless those who have suffered 
damages are able to access the evidence necessary for them to prove their loss. 
Access is thus key to ensuring effective private enforcement. At the same time, 
companies targeted by the Commission’s cartel investigations now have an obvious 
and urgent interest in keeping the case file out of reach of third parties. However, 
any efforts to this effect should, at least in theory, be harder to accomplish given 
the development of new rules in another area of EU law, namely, those on public 
access and good administration.

Indeed, the year 2001 was also the year when the EU introduced a legal frame-
work governing its adherence to the principles of openness and transparency. The 
first steps towards a more transparent EU administration were taken in the wake 
of the Danish rejection of further EU integration in 1992. The Danish referendum 
on the Maastricht Treaty had spurred a heated debate on questions of ‘democratic 
deficiency’ and ‘institutional autism’, and calls were made for a closer contact 
between the EU institutions and the citizens of the Union. The Council and the 
Commission responded by producing codes of conduct governing access to their 
own internal documents.14 Further steps to enhance transparency soon followed. 
When the Treaty of Amsterdam entered into force in 1999, it included a right of 
access to the documents of the Parliament, the Council and the Commission.15 
Following the resignation of the Santer Commission in 1999, prompted by allega-
tions of corruption and maladministration, the need to adopt detailed rules on 
access to documents became even more urgent, and the Transparency Regulation 
was finally adopted in May 2001. As from this date, there are detailed provisions 
governing the European administration’s adherence to the principles of openness 
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and transparency, and the purpose of the Transparency Regulation is to ensure the 
fullest possible effect to the right of public access to documents.16

The Damages Directive and the Transparency Regulation are not the only legal 
acts of relevance to this study. In recent years, there has been rapid development 
in a number of other areas, which may also impact the Commission’s obligation 
or incentives to disclose the documents held in its case files. The Commission’s 
Leniency Notice17 and the European Charter of Fundamental Rights18 (‘the 
Charter’) are two legal instruments of relevance. While one is a soft law instru-
ment and the other forms part of EU primary legislation, they may both have 
a significant impact on the Commission’s incentives or possibilities to share the 
documents or information in its case files with parties or third parties.

One of the first steps taken by the Commission when reshaping the EU cartel 
enforcement system was the introduction of a Leniency Notice. Having witnessed 
the results from the introduction of leniency programmes and sentencing guide-
lines in the United States, the Commission decided to change its enforcement 
strategy. In 1996, it adopted a Leniency Notice designed to divide cartel infringers 
and to help uncover cartels. The adoption of the Notice proved to be a success, 
leading to a sharp increase in the number of uncovered cartels.19 Following a 
review of the Notice, the Commission decided to adopt a new Leniency Notice 
in 2002, where a lower evidence standard was applied and the scope of immunity 
was extended to undertakings already under investigation. As a result, leniency 
applications now serve as the direct cause for most cartel investigations, and there 
has also been a significant increase in the number of uncovered cartels.20 Relevant 
to this study is the fact that the effectiveness of the leniency system is dependent 
on companies’ willingness to voluntarily admit their guilt and submit incriminat-
ing evidence to the Commission. If companies fear that such measures will make 
them more vulnerable to private actions, thereby potentially putting them in a 
worse situation than should they refrain from reporting the cartel, the leniency 
programme may soon be on the brink of disuse.21 As will be further explored 
in this work, to the extent that the Commission has any margin of discretion, it 
must carefully assess these issues when deciding what information to share with  
the public.
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