


THE USE OF FORCE AND ARTICLE 2 OF THE ECHR 
IN LIGHT OF EUROPEAN CONFLICTS

Article 2 of the European Convention on Human Rights (ECHR) in its current 
form is incomplete and outdated. Due to significant developments at a legisla-
tive and judicial level, the right to life spans beyond what is enumerated within  
Article 2. With the belief that Article 2 is still relevant, this book investigates 
how the right to life can be better protected within Europe. It advocates for the 
 modernisation of Article 2 through codifying legislative and judicial develop-
ments relevant to this provision in the form of guidelines. It also considers the 
improvements that can be made by the Council of Europe (CoE) bodies—the 
European Court of Human Rights (ECtHR), the Committee of Ministers (CoM), 
the  Parliamentary Assembly of the Council of Europe (PACE) and the CoE 
 Commissioner for Human Rights—to encourage adherence to Article 2 and 
 promote effective remedies to prevent future violations. It uses the experience 
from four internal European conflicts—the Basque conflict, the Chechen conflict, 
the Northern Ireland Troubles and the Turkish–Kurdish conflict—to illustrate  
its points.
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1

Introduction

The European Convention on Human Rights should be an instrument  
of development and improvement rather than an ‘end game’ treaty which froze  

the state of affairs that existed 60 years ago.

Kanstantsin Dzehtsiarou1

THE WORDS OF Dzehtsiarou ring true when considering Article 2 of the 
European Convention on Human Rights (ECHR), a provision that in its cur-
rent form is incomplete and outdated. This raises the question of whether 

Article 2 as it stands is enough to protect the right to life. Unjustified killings, by 
state actors and due to state omissions, are continuing in Europe, making the words 
‘never again’ that inspired the birth of human rights2 and the ECHR appear dis-
ingenuous. Should we just accept that death is a fact of life,3 and that ‘violence is 
inherently a human potential’?4 Or can more be done within the Council of Europe 
(CoE)’s legal system to deter this human potential and ensure that it remains ‘the 
exception [rather] than the norm’?5 With the belief that Article 2 is still relevant, 
this book investigates how the right to life can be better protected within Europe. It 
considers this within the time frame from when the ECHR entered into force on 3 
September 1953 to the cut-off point for this book’s investigations on 31 March 2017.

This book begins with the premise that Article 2 of the ECHR is outdated. Due 
to significant development at a legislative and judicial level, the right to life spans 
beyond what is enumerated within this provision. The book advocates modern-
isation of Article 2 through codifying developments in the form of guidelines. 
The guidelines, as a soft law instrument, are not binding. Yet they do clarify the 
scope of the enumerated and unenumerated minimum standards set by Article 2.6 
Reflecting the ECHR’s format, and out of respect for the principle of subsidiarity, 
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standards the ECtHR interpreted the right to life to contain. There are additional unenumerated stand-
ards that the ECtHR does not provide clear guidance on, but which are developed by other bodies such 
as the UN and the Inter-American Court of Human Rights. The CoE should consider these standards 
for inclusion within the proposed guidelines.

7 N Mavronicola, ‘What is an “Absolute Right”? Deciphering Absoluteness in the Context of Article 3  
of the ECHR’ (2012) 12(4), Human Rights Law Review 723, 741–45.

8 J Kirk and M Miller, Reliability and Validity in Qualitative Research (Sage, 1986) 9; L Webley,  
‘Qualitative Approaches to Empirical Legal Research’ in P Cane and H Kritzer (eds), The Oxford  
Handbook of Empirical Legal Research (OUP, 2010) 932.

9 Kirk and Miller (n 8) 9.
10 Webley (n 8) 932.

the provisions proposed are generalised and relate to obligations of the state. This 
makes it easier to gain the state support required for the proposed guidelines’ 
implementation. It also ensures that the correct balance is struck in terms of the 
‘specification parameter’.7 This book looks beyond legislation and considers what 
improvements can be made by the CoE bodies—the European Court of Human 
Rights (ECtHR), the Committee of Ministers (CoM), the Parliamentary Assem-
bly of the Council of Europe (PACE) and the CoE Commissioner for Human 
Rights—to encourage adherence to Article 2 and promote effective remedies to 
prevent future violations.

The book focuses on the use of force. It uses the experience from four inter-
nal European conflicts—the Basque conflict, the Chechen conflict, the Northern 
Ireland (NI) Troubles and the Turkish-Kurdish conflict—to illustrate its points. 
The use of force poses the greatest threat to life. It is also an issue where the great-
est consensus was reached. The book does not tackle more contentious questions 
such as when life begins (the termination of pregnancy debate) or if the right to 
life includes the right to die (the assisted suicide/euthanasia debate). Nevertheless, 
its findings are not limited to instances where force is used. The discussions on 
the scope of the negative and positive obligations have a more general application. 
Consequently, the guidelines aim to provide guidance on how to improve fulfill-
ing, respecting and protecting the right to life in all contexts. They consider the 
minimum standards required to adequately protect life, to remedy a violation and 
to prevent future violations. This includes standards that the ECtHR offer clear 
guidance on, and those that require further clarification. The proposed guide-
lines are set out in the Appendix. The chapters preceding the Appendix justify the  
chosen wording.

I. METHODOLOGY

This research adopts a qualitative approach.8 A ‘“qualitative observation” identifies 
the presence or absence of something, in contrast to “quantitative observation”, 
which involves measuring the degree to which some feature is present’.9 Qualitative 
research ‘unfolds—it develops as the researcher learns more’.10 Due to the regional 
nature of this project and to ensure that this research is relevant and effective,  
a comparative element was introduced through looking at four case studies—the 
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Basque country, Chechnya, NI and the Kurdish issue in Turkey. Comparative law  
is ‘the only reliable way of accumulating knowledge of reality of law, and assess-
ing problems that may arise … and giving warning signals where need be’.11  
Comparative law can also:

provide knowledge about ‘law as rules’, ‘law in context’ and ‘law as culture’, thus enabling 
us to have comprehensive and in-depth knowledge of the legal phenomena and their 
interactions in society. Comparative law draws from the pool of models to illustrate the 
general points it is making … Comparative law gives us a tool of communication.12

It is a ‘tool for the export of legal ideas and institutions and aiding law reform’.13 
Comparative analysis also offers ‘new ways of finding solutions to legal problems 
and requires you to confront any assumptions (often unconscious) you may be 
holding about how legal systems should operate’.14 Thus it is a good fit for this 
research, which considers how the right to life can be better protected within Europe.

A. Justification for the Chosen Case Studies

Conflict-related case studies raise challenges to the right to life which are not  
easily resolved by taking a superficial approach to Article 2. This right is most 
tested during times of conflict. The situations where force is used are increased, 
and the confusion that is created during such times of unrest can lead to inten-
tional and unintentional disregard for life. Times of conflict offer the most overt 
examples of situations where the right to life is under threat and provide signifi-
cant (often extreme) cases for analysis. The focus is on internal conflicts, as these 
have been the main source of unrest within Europe since World War II and offer 
the widest range of case law.

It is limited to Article 2 of the ECHR (human rights instrument), as the states 
involved in the four case studies refused to recognise that an armed conflict existed 
within their jurisdiction. The states have viewed the oppositions’ actions as acts 
of terrorism and their response as counter-terrorism operations. Consequently 
they have denied that international humanitarian law (IHL) applies, while acced-
ing that the full range of international human rights law (IHRL) applies. This is  
counterintuitive for states. IHRL places more restrictions on states than IHL trea-
ties and limits their military capabilities to deal with opposition. This approach 
is for political as opposed to legal reasons. To ‘apply IHL is to tacitly concede that 
there is another “party” wielding power in the putatively sovereign State’.15 In other 
words, the benefits of legal compliance with IHRL outweigh ‘the  political costs of 


