
P
E

T
E

R
 L

A
N

G

3
Although he spent his career as a lawyer and law school 

professor, Derrick Bell had a profound impact on the 

field of education in the area of educational equity. 

Among many accomplishments, Bell was the first  

African American to earn tenure at Harvard Law School; 

he also established a new course in civil rights law and 

produced what has become a famous casebook: Race, 

Racism, and American Law. A man who could rightly 

be called “The Father of Critical Race Theory,” Bell 

was an innovator who did things with the law that 

others had not thought possible. This book highlights 

Bell’s influence on a number of prominent education 

and  legal scholars, first identifying some of Bell’s work 

and then illustrating how these scholars have used 

it to inform their own thinking and practice. What 

is contained here is an assemblage of contributors 

with deep commitments to the path-breaking work of  

Derrick Bell—a scholar, a teacher, an activist, a mentor, 

and a covenant keeper.

GLORIA LADSON-BILLINGS is the Kellner Family 

Distinguished Chair of Urban Education at the 

University of Wisconsin-Madison. 

WILLIAM F. TATE is the Dean of the Graduate School 

and Edward Mallinckrodt Distinguished University 

Professor in Arts & Sciences at Washington University 

in St. Louis.

www.peterlang.com

“C
ovenant K

eeper”     LADSON-BILLINGS & TATE, EDS.



P
E

T
E

R
 L

A
N

G

3
Although he spent his career as a lawyer and law school 

professor, Derrick Bell had a profound impact on the 

field of education in the area of educational equity. 

Among many accomplishments, Bell was the first  

African American to earn tenure at Harvard Law School; 

he also established a new course in civil rights law and 

produced what has become a famous casebook: Race, 

Racism, and American Law. A man who could rightly 

be called “The Father of Critical Race Theory,” Bell 

was an innovator who did things with the law that 

others had not thought possible. This book highlights 

Bell’s influence on a number of prominent education 

and  legal scholars, first identifying some of Bell’s work 

and then illustrating how these scholars have used 

it to inform their own thinking and practice. What 

is contained here is an assemblage of contributors 

with deep commitments to the path-breaking work of  

Derrick Bell—a scholar, a teacher, an activist, a mentor, 

and a covenant keeper.

GLORIA LADSON-BILLINGS is the Kellner Family 

Distinguished Chair of Urban Education at the 

University of Wisconsin-Madison. 

WILLIAM F. TATE is the Dean of the Graduate School 

and Edward Mallinckrodt Distinguished University 

Professor in Arts & Sciences at Washington University 

in St. Louis.

www.peterlang.com

“C
ovenant K

eeper”     LADSON-BILLINGS & TATE, EDS.



“Covenant Keeper” 
 



 
 
 
 
 
 
 
 
 
 
 
 

sj Miller & Leslie David Burns 
G E N E R A L  E D I T O R S  

 
Vol. 3 

 
 
 
 
 
 
 

The Social Justice Across Contexts in Education series is 
part of the Peter Lang Education list. 

Every volume is peer reviewed and meets 
the highest quality standards for content and production. 

 
 
 

PETER LANG 
New York  Bern  Frankfurt  Berlin  
Brussels  Vienna  Oxford  Warsaw 

 



 
 
 
 
 

“Covenant Keeper” 
 

Derrick Bell’s Enduring 
Education Legacy 

 
 

Edited by Gloria Ladson-Billings 
and William F. Tate 

 
 

PETER LANG 
New York  Bern  Frankfurt  Berlin  
Brussels  Vienna  Oxford  Warsaw 

 



Library of Congress Cataloging-in-Publication Data 

Names: Ladson-Billings, Gloria, editor. | Tate, William F., editor. 
Title: “Covenant keeper”: Derrick Bell’s enduring education legacy / 

edited by Gloria Ladson-Billings, William F. Tate. 
Description: New York: Peter Lang, 2016. 

Series: Social justice across contexts in education; v. 3 
ISSN 2372-6849 (print) | ISSN 2372-6857 (online) 

Includes bibliographical references and index. 
Identifiers: LCCN 2016001525 | ISBN 978-1-4331-3035-9 (hardcover: alk. paper) 

ISBN 978-1-4331-3034-2 (paperback: alk. paper) | ISBN 978-1-4539-1840-1 (ebook pdf) 
ISBN 978-1-4331-3722-8 (epub) | ISBN 978-1-4331-3723-5 (mobi) 

Subjects: LCSH: African Americans—Education. | Bell, Derrick, 1930–2011—Influence. 
Racism in education—United States. | Discrimination in education—United States. 

Critical pedagogy—United States. 
Classification: LCC LC2717 .C68 2016 | DDC 371.829/96073—dc23 

LC record available at http://lccn.loc.gov/2016001525 

Bibliographic information published by Die Deutsche Nationalbibliothek. 
Die Deutsche Nationalbibliothek lists this publication in the “Deutsche 

Nationalbibliografie”; detailed bibliographic data are available 
on the Internet at http://dnb.d-nb.de/. 

© 2016 Peter Lang Publishing, Inc., New York 
29 Broadway, 18th floor, New York, NY 10006 

www.peterlang.com 

All rights reserved. 
Reprint or reproduction, even partially, in all forms such as microfilm, 

xerography, microfiche, microcard, and offset strictly prohibited. 

http://lccn.loc.gov/2016001525
http://dnb.d-nb.de/
www.peterlang.com


Contents

Foreword: Critical What What? � vii
Devon W. Carbado

Introduction � xxiii
Gloria Ladson-Billings 

Section One: Derrick Bell Teaching and Schooling
Chapter One: Continuing to Sacrifice Black Children � 3

Gloria Ladson-Billings 

Chapter Two: “Gifted With a Second-Sight”: Professor Derrick Bell the Teacher  
Vinay Harpalani� 17

Chapter Three: A Critical Race Examination of McLaurin v. Oklahoma:  
How Derrick Bell Helped Me Understand George McLaurin’s Seat � 39
Daniel G. Solórzano 

Chapter Four: The Utility of “The Space Traders” and Its Variations as  
CRT Teachable Moments � 57

	 Ana Carolina Antunes, Rosie Connor, Kathryn K. Coquemont,  
Kehaulani Folau, allison martin, Laura Todd, and Laurence Parker



vi  |  ﻿ contents

Section Two: Derrick Bell and Principles of Critical Race Theory
Chapter Five: Derrick Bell, Brown, and the Continuing Significance of the  

Interest-Convergence Principle � 81
Jamel K. Donnor

Chapter Six: The Rules of Racial Standing: Critical Race Theory for Analysis,  
Activism, and Pedagogy � 91
David Gillborn

Chapter Seven: Letter to My Unborn Daughter: My Career in the  
Academy—Reasons for My Mental Breakdown � 111
Nicola Rollock

Section Three: Derrick Bell on Theory
Chapter Eight: Derrick Bell’s Feminism: Profeminism, Intersection, and the  

Multiple Jeopardy of Race and Gender � 131
Adrienne D. Dixson

Chapter Nine: In Pursuit of Critical Racial Literacy: An (Auto)ethnographic  
Exploration of Derrick Bell’s Three Is � 141
Keffrelyn Brown

Chapter Ten: Derrick Bell on Race and Memory: From Abolition to  
Obama� 163
Anthony L. Brown

Afterword: The Ethics of Derrick Bell: Oh How He Loved � 181
William F. Tate

Contributors� 191

Index� 197



Foreword

Critical What What?

devon w. carbado*

On November 3, 2010, I had the pleasure and honor of delivering the fifteenth 
annual Derrick Bell Lecture on Race in American Society at New York University 
School of Law. The event was all the more special to me because it coincided with 
Professor Bell’s eightieth birthday. Little did I know that this would be the last 
birthday he would celebrate. In 2011, Derrick Bell died. Less than a year after deliv-
ering a lecture in his name and presence I was in New York attending a memorial 
service that beautifully captured and honored the multiple dimensions of his life. 

Like all memorial services, Bell’s was a difficult one to attend. For no matter 
how much I told myself that this was a moment in which to commemorate Bell’s 
life, it was also, quite clearly, a moment to mark his departure. This endemic fea-
ture of memorial services—that they call upon us to both celebrate life and come 
to terms with death—is precisely why these services inevitably engender sadness 
and joy, solemnity and humor, prayer and music. 

And, yet, I knew I had to go. My commitment in this regard was not first and 
foremost about paying my respects to the exemplary and courageous life Profes-
sor Bell had lived. There were other ways I could do that. My decision to attend 
derived from my sense that the memorial service would be a window on facets of 
Professor Bell’s life about which I knew very little. Death is paradoxical in that 

*	Professor of Law, UCLA School of Law. This Foreword draws from an Afterword that appears in 
volume 44 of the Connecticut Law Review (2011).
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way. The rituals through which we process death are, quite typically, revelatory 
biographies of our life. 

And so it was with Bell’s memorial service. It composed a wonderful picture 
of his life—the multiple ways in which he performed civil rights, the multiple 
people with whom he had forged bonds, and the multiple contexts in which his 
presence—his life—had been felt. 

The service also revealed that, even in death, Professor Bell could build a 
community that transcended and opened up boundaries. Which is to say, the com-
munity of people Bell brought together on that day did not otherwise exist as a 
formation. Bell’s death brought that community of people to life. 

Eleven months earlier, none of the foregoing was on my mind. Derrick Bell 
was very much alive. And, his email invitation to me to deliver the Bell Lecture 
was awaiting my response. 

Of course, I could not say no. Nor did I want to. I was deeply honored that 
he had asked. 

But, I was also in a state of worry. More precisely, I felt at least a little bit over 
my head. To say that Professor Bell helped to found Critical Race Theory (CRT) 
understates the case. For quite some time his work defined the movement. More-
over, as the CRT literature grew inside and outside of legal discourse, Professor 
Bell’s scholarship helped to chart the multiple trajectories along which the theory 
would travel. What, then, could I possibly say to shape the thinking of a man 
whose thinking formed and shaped the development of CRT? 

Professor Bell wanted to know that as well, though in an altogether different 
sense. In a series of email exchanges we discussed the areas I might cover in my 
talk. His engagements with me were not about policing the boundaries of the 
lecture; there was no litmus test that I had to pass. Nor were those exchanges a 
kind of interview in which I had to prove to Professor Bell that he had not made a 
mistake in inviting me to give the lecture. Instead, our discussion reflected a gen-
uine interest on Professor Bell’s part in ascertaining the subject matter on which 
my lecture would be based. 

I did not know before writing this Foreword that I kept my email exchanges 
with Professor Bell. With the permission of Janet Dewart Bell, Professor Bell’s 
widow, I reproduce portions of those emails below. Before doing so, a little context 
is in order. 

When I received the invitation to deliver the lecture I had been working on a 
book with Mitu Gulati that attempted to pull together some of our work on race 
as a performative identity. The basic idea is that people experience discrimination 
based not only on phenotypic markers of race (such as facial features and skin 
tone) but on performative dimensions of race (such as accent and demeanor). We 
called our approach a “working identity” theory of race and, in the introduction of 
our book, we articulated ten implications of our general thesis. 
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1.	 Discrimination is not only an inter-group phenomenon, it is also an intra-
group phenomenon. We should care both about employers preferring 
whites over blacks (an inter-group discrimination problem) and about 
employers preferring racially palatable blacks over racially salient ones (an 
intra-group discrimination problem).

2.	 The existence of intra-group discrimination creates an incentive for 
African Americans to work their identities to signal to employers that 
they are racially palatable. They will want to cover up their racial salience 
to avoid being screened out of the application pool.

3.	 Signaling continues well after the employee is hired. The employee 
understands that she is still black on stage; that her employer is watch-
ing her racial performance with respect to promotion and pay increases. 
Accordingly, she becomes attuned to the roles her Working Identity per-
forms. She will want the employer to experience her Working Identity as 
a diversity profit, not a racial deficit. 

4.	 Working Identity requires time, effort, and energy—it is work, “shadow 
work.” The phenomenon is part of an underground racial economy in 
which everyone participates and to which almost everyone simultaneously 
turns a blind eye.

5.	 Working Identity is not limited to the workplace. Admissions officers can 
screen applicants based on their Working Identity. Police officers can stop, 
search, and arrest people based on their Working Identity. The American 
public can vote for politicians based on their Working Identity. Here, too, 
there are incentives for the actor—to work her identity to gain admissions 
to universities, to avoid unfriendly interactions with the police, and to 
gain political office. 

6.	 Working Identity is costly. It can cause people to compromise their sense 
of self; to lose themselves in their racial performance; to deny who they 
are; and to distance themselves from other members of their racial group. 
Plus, the strategy is risky. Staying at work late to negate the stereotype 
that one is lazy, for example, can confirm the stereotype that one is incom-
petent, unable to get work done within normal work hours. 

7.	 Working Identity raises difficult questions for law. One can argue that 
discrimination based on Working Identity is not racial discrimination at 
all. Arguably, it is discrimination based on behavior or culture rather than 
race. Therefore, perhaps the law should not intervene. And even assuming 
that this form of discrimination is racial discrimination, it still might be 
a bad idea for the law to get involved. Do we really want judges decid-
ing whether a person is or isn’t “acting white” or “acting black”—and the 
degree to which they might be doing so? It is difficult to figure out what 
role, if any, law should play. 
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8.	 Working Identity transcends the African American experience. Everyone 
works their identity. Everyone feels the pressure to fit in, including white 
heterosexual men. But the existence of negative racial stereotypes increases 
those pressures and makes the work of fitting in harder and more time 
consuming. African Americans are not the only racial minority that experi-
ences this difficulty, though our focus in the book is primarily on this group. 

9.	 Nor is race the only social category with a Working Identity dimension. 
Women work their identities as feminine or not. Men are expected to 
act like men. Gays and lesbians are viewed along a continuum of acting 
straight or not. Racial performance is but part of a broader Working Iden-
tity phenomenon. 

10.	 We all have a Working Identity whether we want to or not. Working 
Identity does not turn on the intentional, strategic behavior of the actor. 
An employer might perceive an African American as racially palatable 
even if that person does not intend for the employer to racially inter-
pret her in that way. Irrespective of strategic behavior on the part of the 
employee, the employer will racially judge her based not only on how she 
racially looks but also on how the employer perceives her to racially act.1

I told Professor Bell that I was going to employ Barack Obama’s experiences as 
president of the United States to explore some of the foregoing issues. Our email 
correspondence then included, among other exchanges, these: 

Professor Bell:	 It is so easy to be disappointed that Obama is not speaking out more 
strongly against his enemies and ours, but then most of us don’t do that 
in our far less important interactions and confrontations with our white 
faculty colleagues.

Me:	 I think you are right that, in some sense, it’s easy to critique Obama. At the 
same time, it’s actually quite hard. There is a kind of closing of ranks in which 
I confess I sometimes participate.  At any rate, my talk will not be a critique 
of him. It is more about some of the challenges the current moment presents.

Professor Bell:	 Trying to place Obama in his role as president is somewhat like trying to 
place Jackie Robinson in his first few years in the majors when he took all 
manner of abuse and kept focusing on the game he played so well.   Jackie 
knew he could play the game.  I sometimes fear that Barack is not always sure 
what game he is playing and were I in his place, I would not know either.

There is so much humility in Professor Bell’s words. As some of you might know, 
Professor Bell was not always pleased with the way in which President Obama 
manifested his racial commitments. At the same time, Bell wanted to make clear 
that, in some ways, President Obama was too easy a target. His point was not that 
we should eschew criticizing the president. Remember: Professor Bell led a life in 
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which he insisted on confronting authority.2 Bell’s point was that we should hold 
ourselves, and not just President Obama, accountable. He was urging us to bring 
our politics home—to “our white faculty and colleagues.” Bell understood that 
politics was not simply “out there” (in, for example, the domain of presidential 
governance); politics was also “right here” (in, for example, the domains of per-
sonal, social, and workplace life). 

There is another sense in which Bell’s words reflected humility: the due regard 
he gave to the existential weight of being the first black president. Recall that Pro-
fessor Bell “would not know” “what game” to play were he president of the United 
States. His view in this respect was neither apologia for President Obama nor a 
claim that being the first black president necessarily entails an abdication of one’s 
racial justice responsibilities and commitments. Instead, Professor Bell meant to 
highlight the enormous constraints—the racial “push” and “pull” factors—under 
which President Obama undoubtedly operates and raise a question mark about 
how he (Bell) would negotiate those constraints. 

As emails often do, ours eventually trailed off. We moved from the thorny issue 
of race and Obama to small talk about mutual friends and colleagues. We agreed to 
stay in touch. 

As the date for the lecture neared, we began corresponding again. I do not 
recall how we got to the title of my presentation. (Regrettably, those emails I do 
not have.) I do recall telling Professor Bell what I had in mind for the title: After 
Obama: Three Post-Racial Challenges. Bell’s response was succinct and pointed: “Do 
you intend to put post-racial in scare quotes? America is not post-racial.”3 

The truth of the matter is: I had not intended to put post-racial in scare 
quotes. From where I sat, it went without saying that the United States was not 
post-racial. Surely, Professor Bell knew that I knew that. 

However, Bell’s intervention was not about what I knew. It was about whether 
the title of my lecture (at least implicitly) legitimized the ideas around which 
post-racialism was being organized—including the twin claims that racism was 
largely a thing of the past and that Obama’s presidency proved—once and for 
all—that the nation had racially overcome. Presumably, Professor Bell was think-
ing that, against the backdrop of the near normalization of post-racialism as the 
discourse through which people were beginning to describe and think about 
American racial politics, it was ideologically dangerous to employ the term with-
out simultaneously interrogating it. Scare quotes were a way of performing that 
interrogation. 

As you might have surmised, I changed the title along the lines Professor Bell 
suggested. (If only all the feedback I got on my work was that easy to incorporate.) 
I also changed the title of the book on which the lecture was based. There, too, I 
interrogated post-racial with scare quotes. Now, every time I see the title—Acting 
White?Re-thinking Race in “Post-Racial America”—I think about Professor Bell. It 
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is a subtle reminder of the vigilance with which he pursued racial justice—down 
to the very last scare quote. 

***
Covenant Keeper: Derrick Bell’s Enduring Education Legacy is a more robust 

and capacious reminder of Professor Bell and his commitment to racial justice. 
The terrain this book covers is truly remarkable. This should not surprise us. After 
all, its editors, Gloria Ladson-Billings and William F. Tate, are leading figures in 
the field on CRT and education, and each of the contributors has written terrific 
articles in the area. Moreover, the call for the symposium that became the basis for 
Covenant Keeper asked the participants “to select a book, article, chronicle, con-
cept, or principle by Professor Bell that has had direct impact on their work.” This 
call was profoundly generative. It produced a set of engagements with Derrick 
Bell’s work that expands the CRT canon. 

The chapters in this book include close readings of: Bell’s theory of interest 
convergence, his structural approach to education, his profound understanding 
of race as a social construction, his deployment of double jeopardy and intersec-
tionality, his perceptive analysis of legal doctrine, his utilization of narratives and 
chronicles, and his deep investment in pedagogy and activism. 

There is much that I could say about each of the chapters. But this is not a 
moment for me to be prolix. Besides, Professors Ladson-Billing’s and Tate’s intro-
duction summarizes and contextualizes each essay. What I will say is that reading 
the chapters will give you a sense not only of the breadth and depth of CRT in 
the field of education but also of the breadth and depth of Bell’s scholarly agenda, 
including the interdisciplinary nature and impact of his work. 

Given the scope of Bell’s work, and the reach of CRT across the disciplines, 
one might think that that the theory is uncontroversial and well understood. One 
would be wrong to so conclude. More than 38 years after the publication of Bell’s 
now classic and foundational text, Race Racism, and American Law, and more than 
two decades after the establishment of Critical Race Theory (CRT) as a clearly 
defined intellectual movement, defining oneself as a Critical Race Theorist can 
still engender the question: critical what what? When asked, the inquiry is not just 
about the appellation, though this is certainly part of what engenders the question. 
For example, when my colleagues and I proposed the establishment of a Critical 
Race Studies specialization at UCLA School of Law more than a decade ago and 
mobilized the work of Derrick Bell, among others, to do so, the only push back we 
got was over the name. 

Why Critical Race Studies? Why not Civil Rights? Race and the Law? 
Anti-Discrimination Studies? Ultimately, we succeeded in persuading our faculty 
that it made sense for us to trade on and signal a connection to an intellectual move-
ment of which several of us considered ourselves a part and that Derrick Bell helped 
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to found. But the episode suggested that there was something in and about the name. 
By any other name, our faculty meeting on the matter would have been considerably 
shorter. To borrow from George Lipsitz, our engagement with our colleagues about 
this particular institutional naming was a moment of “organization learning.”4 

This should not lead one to conclude that the “Critical what what?” question 
is only about the name. The query is about the whatness (or, less charitably, the 
“there there”) of CRT as well. What is the genesis of CRT? What are the core 
ideas? What are its goals and aspirations? What intellectual work does the theory 
perform outside of legal discourse? What are the limitations of the theory? What 
is its future trajectory? 

This foreword takes up the foregoing questions. I do so because it is critically 
important that a book that honors Derrick Bell situate his work with respect to 
the body of literature it helped to produce. As will become clear, my analysis will 
be decidedly incomplete. Accordingly, you should read this foreword more as a 
gesture towards answering the questions I raised about CRT than as a definitive 
answer to them. 

One might start by saying that CRT rejects the standard racial progress narra-
tive that characterizes mainstream civil rights discourse—namely, that the history 
of race relations in the United States is a history of linear uplift and improvement. 
Of course, America’s racial landscape has improved over time, and CRT scholars 
should be ready to point this out. The problem with the racial progress narrative, 
however, is that it elides what one might call the reform/retrenchment dialectic 
that has constituted America’s legal and political history.5 

Consider the following three examples: (1) the end of legalized slavery and 
the promulgation of the Reconstruction Amendments (the reform) inaugurated 
legalized Jim Crow and the promulgation of Black Codes (the retrenchment); 
(2) Brown v. Board of Education’s dismantling of separate but equal in the context 
of K–12 education (the reform) was followed by Brown II’s weak “with all delib-
erate speed” mandate (the retrenchment); (3) Martin Luther King, Jr.’s vision of 
racial cooperation and responsibility, which helped to secure the passage of the 
Civil Rights Act of 1964 (the reform), was re-deployed to produce a political and 
legal discourse that severely restricts racial remediation efforts: colorblindness (the 
retrenchment). A linear narrative about American racial progress obscures this 
reform/retrenchment dynamic.

Nor do racial progress narratives make clear that the episodes we celebrate 
today as significant moments of racial reform (e.g., Brown) were moments of 
national crisis, moments that contested what Lani Guinier has called the “tyr-
anny of the majority,”6 counter-majoritarian moments, moments preceded by mass 
political mobilization. Far from reflecting national harmony in which the coun-
try as a whole agreed that racial change was in order, racial reform typically has 
occurred when the equality interest of people of color converges with the interest 
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of powerful elites; and “even when the interest convergence results in an effec-
tive racial remedy, that remedy will be abrogated at the point that policy makers 
fear that the remedial policy is threatening”7 to the dominant social order. This, 
of course, is Derrick Bell’s theory of interest convergence, which he offers as an 
explanation for the reform/retrenchment dynamic I have described. The broader 
point is that one of CRT’s key claims is that racial reform and racial retrenchment 
are defining aspects of American law and politics.

In addition to rejecting the civil rights linear racial progress narrative, CRT 
repudiates the view that status quo arrangements are the natural result of indi-
vidual agency and merit. We all inherit advantages and disadvantages, including 
the historically accumulated social effects of race. I call this “racial accumulation.” 
Racial accumulation is the economic (shaping both our income and wealth),8 cul-
tural (shaping the social capital upon which we can draw),9 and ideological (shap-
ing our perceived racial worth). In short, racial accumulation structures our life 
chances. This does not mean that agency is irrelevant. It means that discussions of 
agency should not obscure racially accumulated burdens and benefits. 

CRT puts those burdens and benefits into sharp relief. The theory exposes 
the inter-generational transfers of what we might think of as racial compensation. 
Building up over time to create racial shelters (hidden and protected racial privi-
leges) and racial taxes (hidden and unprotected racial costs),10 racial compensation 
profoundly shapes and helps to support the contemporary economies of racial 
hierarchy.11 CRT intervenes to correct this market failure and the unjust racial 
allocations it produces. 

One way the theory does so is by challenging two dominant principles upon 
which American anti-discrimination law and politics rest—to wit, that color-
blindness necessarily produces race neutrality and that color consciousness nec-
essarily produces racial preferences. By historically contextualizing existing racial 
inequalities, CRT is able to both contest the [colorblindness/race-neutrality]/
[color-conscious/racial preferences] alignments and reverse them. The theory 
effectuates this reversal by demonstrating how colorblindness can produce racial 
preferences and how color consciousness can neutralize and disrupt embedded 
racial advantages.12 

CRT also weighs in directly on the very idea of race, rejecting the conception 
of race as a biologically fixed social category. Part of this effort includes describing 
race as a performative identity, one whose meanings shift not only from social con-
text to social context but from social interaction to social interaction. Under this 
view of race, people actively work their identities to shape how others experience 
them.13 And even when a person does not intend to manage her identity in this 
way, the racial meanings others ascribe to her (is she racially assimilationist? is she 
racially counter-cultural?) will turn at least in part on her performative identity. 

Imagine, for example, two black women—one of whom has dreaded hair; 
the other’s hair is relaxed. Neither intends to employ her hair to make a racial 
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statement about herself. Notwithstanding the absence of that intent, both will 
be racially interpreted (and even interpellated, to draw from Althusser)14 based 
at least in part on their hair. As between the two women, people are more likely 
to “read” the woman with dreads as racially counter-cultural.15 This is because, 
as Paulette Caldwell,16 Angela Onwuachi-Willig,17 and Margaret Montoya18 have 
explained, hair is racially constitutive. Self-presentation or performance more gen-
erally is as well. This performative understanding of race suggests that people are 
not born raced, to re-articulate a point Simone de Beauvoir makes about sex; they 
become raced, in part through a series of cognizable acts.19 These acts—which we 
rehearse, renew, and revise—become consolidated over time, constituting the very 
thing (race) we imagine to be ontologically prior.20 

The foregoing were precisely some of the ideas I rehearsed with Derrick Bell 
as I explored with him the topics I might pursue in the context of delivering the 
Derrick Bell Lecture. As I indicated earlier, Professor Bell seemed to approve of 
the analysis, though he wanted to ensure that I interrogated the “post-racial” title 
under which the work was situated. 

CRT rejects the view that race precedes law, ideology, and social relations. 
Instead, Critical Race Theorists conceptualize race as a product of law, ideology, 
and social relations. According to CRT, the law does not simply reflect ideas about 
race. The law constructs race: Law has historically employed race as a basis for 
group differentiation, entrenching the idea that there are “in fact” different races; 
law has helped to determine the racial categories (e.g., Black, White, Yellow) into 
which institutions and individuals place people; law sets forth criteria or rules (e.g., 
phenotype and ancestry) by which we map people into those racial categories; law 
has assigned social meaning to the categories (e.g., Whites are superior; Blacks 
are inferior; Japanese Americans are disloyal); law has employed those meanings 
to structure hierarchical arrangements (e.g., legalized slavery for inferior people 
(Blacks) and legalized internment for people who are disloyal (people of Japanese 
descent)); and those legal arrangements, in turn, have functioned to confirm the 
social meanings that law helped to create (e.g., the people who are enslaved must 
be inferior; that is why they are enslaved; the people who are interned must be 
disloyal; that is why they are interned).21 

CRT has also focused more specifically on how the law constructs white-
ness, thus, for example, Cheryl Harris’s arguments about “whiteness as property”22 
and Ian Haney Lόpez’s white-by-law analysis of the naturalization cases.23 These 
efforts are part of a broader body of work demonstrating that, historically, white-
ness has functioned as a normative baseline.24 We are all defined with whiteness in 
mind. We are the same as or different from whites. Think, for example, about some 
of our contemporary debates about racial equality. Essentially, two competing 
paths exist to pursue racial equality in the United States: demonstrate either that 
people of color are the same as, or different from, whites. To draw from an obser-
vation that Catharine MacKinnon makes about sex: “The main theme in the fugue 
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is ‘we’re the same, we’re the same, we’re the same.’ The counterpoint theme …  
is ‘but we’re different, but we’re different, but we’re different.’”25 Both of these 
conceptions of equality implicitly have whiteness as their reference. Under the 
sameness framework, people of color are measured in terms of their correspon-
dence with whiteness; under the difference framework, we are assessed according 
to our non-correspondence.26 

This sameness/difference dynamic helps to explain how race figures in equal 
protection analysis. Critical Race Theorists have long criticized what I call the race 
per se approach to equal protection—the presumption that any use of race is consti-
tutionally suspect.27 As a result of this presumption, the government needs to artic-
ulate a compelling justification for incorporating race into its decision-making.28 

To put the point more doctrinally, race-based governmental decision-making must 
survive strict scrutiny. The baseline effects of whiteness, and the sameness/differ-
ence dynamic it produces, provides a partial explanation for why this is so. Because 
we are all (supposed to be) the same as whites—because race is ostensibly nothing 
but skin color29—judges should “strictly scrutinize” instances in which the govern-
ment treats us differently by relying on race.30 At the same time, because we (people 
of color) are said to have different racial experiences than whites and this difference 
is perceived to facilitate the “robust exchange of ideas,” the government may, at 
least in the context of higher education, invoke diversity to justify relying on race.31 

At the front end of equal protection analysis, then, the notion is that people 
of color are formally the same as whites (taking race into account treats them dif-
ferently and thus should be strictly scrutinized)32; at the back end of the analysis, 
the racial experiences of people of color are perceived to be substantively differ-
ent (thus, the government can employ diversity as a compelling justification for 
affirmative action). Under the strained logic of this sameness/difference approach, 
people of color are the same as, but have different racial experiences than, whites. 
One way to make sense of this would be to say that equal protection doctrine 
reflects a strong imperative that people of color should be the same as whites; but, 
understanding that they are not, the doctrine reflects a weak and instrumental 
tolerance of their difference. 

Neil Gotanda has engaged this problem of sameness and difference by cri-
tiquing what he refers to as the Supreme Court’s formal approach to equal protec-
tion.33 Under this approach, evidence of formal sameness in treatment precludes 
the finding of discrimination. Other CRT scholars, such as Charles Lawrence, 
have linked this problem of racial formalism to intent-centered models of dis-
crimination, models that require evidence of discriminatory intent to sustain an 
anti-discrimination cause of action.34 Still other CRT scholars, such as Darren 
Hutchinson, have demonstrated how the Supreme Court’s commitment to treat-
ing people formally the same “has effectively inverted the concepts of privilege and 
subordination; it treats advantaged classes as if they were vulnerable and in need 
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of heightened judicial protection, and it views socially disadvantaged classes as 
privileged and unworthy of judicial solicitude.”35 Each of these efforts is part of a 
broader CRT project to articulate racism as a structural phenomenon, rather than 
as a problem that derives from the failure on the part of individuals and institu-
tions to treat people formally the same. 

Informing CRT’s structural account of racism is the notion that racism is 
endemic in society. It is, to put it the way Daria Roithmayr might, “locked-in.”36 

This locked-in feature of racism is linked to our very system of democracy. Which 
is to say, historically, racism has been constitutive of, rather than oppositional to, 
American democracy. This does not mean that racism is an expression of American 
democracy. That would be putting the point too strongly. It is more accurate to say 
that racism was built into the constitutional architecture of American democracy. 
As Rachel Moran and I explain elsewhere, “[t]he drafters of the Constitution took 
a sober second look at the rhetoric of radical egalitarianism in the Declaration 
of Independence, and they blinked. The adoption of the Constitution in 1787 
and its ratification one year later depended on a compromise, one that integrated 
slavery into the very fabric of American democracy.”37 The lingering effects of this 
foundational moment—or the ongoing relationship between racial inequality and 
American democracy—are precisely what Gunnar Myrdal referred to racism as an 
“American dilemma.”38 

In describing racism as an endemic social force, CRT scholars argue that it inter-
acts with other social forces, such as patriarchy,39 homophobia,40 and classism.41 The 
theory is thus committed to what Kim Crenshaw has called “intersectionality”— 
and, more specifically, to an intersectional engagement of structural hierarchies.42 

This engagement endeavors not only to “look to the bottom,” to borrow from Mari 
Matsuda43; it also seeks to “look to the top.”44 In other words, the theory seeks to 
make clear that there is a “top” and a “bottom” to discrimination45 and that, histori-
cally, racism has been bi-directional: It gives to whites (e.g., citizenship) what it takes 
away from or denies to people of color. Framing discrimination in this way helps 
to reveal an uncomfortable truth about race and power: The disempowerment of 
people of color is achieved through the empowerment—material or psychological— 
of whites.46 There is no disadvantage without a corresponding advantage, no  
marginalized group without the powerful elite, no subordinate identity without a 
dominant counterpart. As Guy-Uriel Charles argues, “[l]ooking at the gaping racial 
disparities [in America] on most socio-economic indicators, there are clearly two 
classes of citizens: Whites and coloreds.”47 Racism has historically drawn this line, 
effectuating and maintaining a relational difference that is based on power. CRT 
attempts to describe the role law plays in producing and naturalizing this racial 
arrangement. 

Critical Race Theorists pursue this project across racial groups,48 and in the 
context of doing so try to avoid what Angela Harris might refer to as the pitfalls of 
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essentialism.49 While some would say CRT scholars are anti-essentialist, it would 
be more accurate to say that we aspire to be anti-essentialist. The distinction is 
important. Because to invoke any social category is already to essentialize, the 
question is not whether we engage in essentialism but rather the normative work 
we deploy our essentialism to perform. 

Part of that work entails highlighting the discursive frames legal and politi-
cal actors have employed to disadvantage people of color. These frames include, 
but are not limited to: “colorblindness,”50 “illegal alien,”51 “terrorist,”52 “reverse 
discrimination,”53 “foreigner,”54 “merit,”55 “the border,”56 “citizenship,”57 “the  
war on drugs,”58 and “the war on terror.”59 Even our most celebrated constitu-
tional frameworks, such as “equal protection”60 and “due process,”61 can function 
as repositories of racial power. CRT reflects “a desire not merely to understand …  
[these and other] vexed bond[s] between law and racial power but to change …  
[them].”62 Committed to grappling with the immediacies of now and the 
transformative possibilities of tomorrow, CRT reflects both pragmatism and  
idealism.63 

***

Clearly, the foregoing ideas do not fully capture CRT. Think of them as a starting 
point. As you will undoubtedly appreciate upon reading Covenant Keeper, scholars 
of education have pushed the theory beyond its articulations in law—and certainly 
beyond the redacted account I present in this foreword. Covenant Keeper is useful, 
then, not only for people whose primary field is education. It is useful for scholars 
in other disciplines as well, including law. To put this point another way, Covenant 
Keeper provides a perfect opportunity for legal scholars to see not only how CRT 
is travelling in the field of education but also how the theory is being re-articulated 
and reconstituted in the process. 
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