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Preface

The commencement for this project was a January 2009 conference in
Mexico City, hosted by Tecnolégico de Monterrey’s Centro de Didlogo y
Analisis sobre América del Norte (CEDAN, directed by Isabel Studer),
and supported by a Department of Foreign Affairs and International
Trade (Canada) North American Linkages Grant, as well as contribu-
tions from the Instituto Nacional de Ecologia (INE), the Mexico City
Government, the UCI Newkirk Center for Science and Society, the
University of New Brunswick Faculty of Law, and Wilfrid Laurier
University. We are particularly indebted to Adrian Fernandez, then
president of INE, who enthusiastically supported this endeavour and
many of the activities that followed. The conference brought together
academics and policy practitioners to discuss the challenges facing cli-
mate change cooperation in North America. In particular, we hoped to
develop a research agenda that could assess the nature and potential
role of regional climate change law and policy within the broader global
framework. In this vein, many thanks go to our 2009 conference co-
organizer Joseph DiMento. We would also like to acknowledge (in addi-
tion to the authors in this volume) the following people for contributing
their insights at the conference: Carlos Gay, Douglas Macdonald, Juan
Mata, Julia Martinez, Karen Sigmond, Adolfo Mejia, Gerardo Mejia,
Thomas Peterson, Isidro Morales, Ma Elena Sierra Galindo, Claudio
Alatorre, Pamela Doughman, Rodolfo Lacy, Jean Daniel Saphores,
Adriana Lobo, Adrian Vazquez, Fernando Tudela, and Evan Lloyd.
The central theme which emerged from the 2009 conference was
that there were numerous, promising climate policy activities ongo-
ing across the continent but little apparent coordination among them.
How we might integrate these various efforts in order to better achieve
collective goals associated with greenhouse gas reductions in North
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America became the primary animus for our continuing research. At
the time, many of us expected that national action, particularly in the
United States, would provide the foundation for greater integration
across climate policy tools and infrastructures — from national targets
and carbon markets to sector-based regulatory regimes and incentive
schemes. However, these hopes were short-lived, as lawmakers in
Washington failed to agree upon a national approach to greenhouse gas
regulation, and the dire economic and budget situation across all levels
of government further reduced the political will to develop compre-
hensive and stringent climate policy at national levels in the United
States and Canada. While Mexico led in promoting climate policies on
the national and international stage, integration of climate policies and
tools in North America, it seemed, would not be nearly so easy.

We thus chose to focus on the role of continental policy tools and infra-
structure that might offer integrative benefits — carbon pricing, climate
finance, emission reporting protocols, trade rules, standards harmoni-
zation, and energy grids, among others. In addition, given the shifting
political winds and continuing economic constraints, we became increas-
ingly interested in how to build resilience into the rather fragmented and
decentralized landscape of climate policy activities in North America.

In September 2010 we held an authors” workshop at Wilfrid Laurier
University in Waterloo, Ontario. Supported by a Social Sciences and
Humanities Research Council of Canada (SSHRC) Public Outreach
Grant (Canadian Environmental Issues), as well as assistance from the
University of Waterloo (Interdisciplinary Centre on Climate Change)
and Wilfrid Laurier University, we invited a number of policy practi-
tioners to participate in the workshop to provide input into the papers
and arguments presented from the perspective of the climate policy
community. In particular, we would like to thank the following people
for taking seriously our request that we wanted to “ground” our analy-
sis in policy realities: Evan Lloyd, Meera Fickling, Mark Winfield, Jim
Whitestone, Alex Wood, Doug MacCallum, Keith Steward, Elias Frieg,
Erik Haites, Ron Nielson, and Chris Sands. We also were very fortunate
to have the Honourable Stéphane Dion attend and share his insights on
the future of climate policy in North America with the workshop par-
ticipants. Clint Abbott, in addition to co-authoring one of the chapters,
coordinated much of the administration of the workshop.

After receiving this excellent input, our authors revised their papers
and we submitted the manuscript in the summer of 2012. The man-
uscript preparation benefited from the input of three anonymous
reviewers, who provided detailed and very helpful suggestions. The
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University of Toronto Press provided excellent editorial advice and we
are grateful to the editorial team, especially Daniel Quinlan, who helped
us shepherd this book through the editorial and production process.

We are particularly grateful for the generous support provided by the
ClimateWorks Foundation, through the Mexican Catalyst Project grant for
CEDAN and INE, which made the publication of this volume possible.

Our editorial and research activities in relation to this book also
received considerable support. Neil Craik’s work was partially funded
by a SSHRC standard research grant (“Greening the 49th”), and he would
like to thank his research assistants, Katie Ireton and Dana Decent, who
provided excellent support for this project. Isabel Studer is grateful to
José Trejo for the support provided in 2009 as workshop organizer, and
to Sofia Viguri and Rachel Listinsky for their devotion to detail and hard
work as reasearch assistants. Debora VanNijnatten would like to thank
Kari Mai Williams for her excellent work in formatting and preparing
the final manuscript for submission in the spring of 2012.

En route to publication, of course, the political and economic con-
text has continued to change. Not only has Barack Obama won a sec-
ond term as president, his February 2013 State of the Union Address
contained a renewed commitment to environmental policy, climate
change, and green energy. Mexico, meanwhile, also has a new presi-
dent, Enrique Pefia Nieto, who has promised to focus more on poverty
and job-creation, less on rooting out drug lords, and who has already
taken important measures to provide continuity and visibility to the cli-
mate policies that were established in the Calderon administration. In
Canada, environmental policy retrenchment at the national level contin-
ues apace, and the resources and knowledge that might be used to fur-
ther climate policy goals are diminishing rapidly. Developments at the
sub-state level also continue, including the start of emission trading in
California. Despite the ebbs and flows of particular climate policy initia-
tives, the structure of North American climate governance as described
and illustrated in this book remains central to the cooperative efforts
among the various policy actors engaged in climate law and policy.

Neil Craik
Waterloo, Ontario

Isabel Studer
Mexico City, D.F.

Debora VanNijnatten
Waterloo, Ontario
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PART ONE

Cooperation and Integration in North
American Climate Governance
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1 Designing Integration:
The System of Climate Change
Governance in North America

DEBORA VANNIJNATTEN AND NEIL CRAIK

In August 2009, U.S. President Obama, Mexican President Calderon,
and Canadian Prime Minister Harper issued the North American
Leaders” Declaration on Climate Change and Clean Energy, a politi-
cal statement that outlined a shared vision for a “low-carbon North
America,” and they committed the three national governments to
cooperate across a broad range of initiatives to reduce greenhouse gas
emissions.! The issuance of this declaration marked the first major affir-
mation by the three North American leaders of the importance of North
America as a governance level to address climate change.

At first blush, North America as a level of governance may appear
ill-suited to the task. As a collective action problem, climate change nec-
essarily requires global cooperation. Cooperative actions among North
American states, no matter how successful, cannot solve a problem that
requires commitments from all of the major emitter nations. Unlike air
pollution or free trade — two areas of historic, and many would say suc-
cessful, North American cooperation — the principal benefits of green-
house gas emissions reduction cannot be geographically bounded. A
second potential obstacle for North American climate change gover-
nance is the lack of supranational institutions that might be used to
generate binding commitments between North American states and,
significantly, the absence of almost any political desire to establish new
continental institutions that create formal obligations.? North American
leaders are not likely to look to European climate governance, which
includes collective obligations and a unified European emission trad-
ing system, as a governance model. Not only is there a reticence about
creating new supranational governance institutions to address climate
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change, but those governance institutions and tools that do exist are
dispersed across federal and sub-national levels in overlapping and
potentially discordant arrangements.> The third obstacle is the ever-
changing political and economic context facing those involved in
climate change governance at all levels; given the long periods over
which carbon reduction needs to occur, the ebb and flow of support for
related activities — whether because of political opposition or economic
scarcity — can be challenging.

The point of departure for this book is that these potential impedi-
ments to climate change governance do not negate meaningful coop-
eration among North American states, but will define its function and
nature. What is emerging in North American climate governance is a
set of mechanisms that are profoundly multi-level, highly diverse in
the range of actors and institutions involved, as well as the objects
and means of cooperation, and also dynamic in the sense that gover-
nance arrangements change in response to shifts in political and eco-
nomic conditions. Despite the aversion to shared sovereignty in North
America, as well as the ambivalence towards climate policy in many
quarters, there are a growing number of coordinated activities and they
often extend across national boundaries.

This book has three central aims. The first is to take stock of these
decentralized governance conditions in North American climate
cooperation with a view to providing an appreciation of the range of
policy tools and institutions invoked by governments to address cli-
mate change. Second, we employ a systems approach to understand
the degree to which these tools and institutions are integrated. Given
the collective effort required in carbon reduction, we focus here on the
critical question of how governance activities interact and influence
one another within the North American system, and whether they
are mutually reinforcing. Third, we are interested in the resilience of
climate policy tools and institutions in a context of political and eco-
nomic constraint. In the absence of strong, centralized leadership on
climate policy, are there policy approaches that are better able to adapt
to changing and unpredictable political and economic conditions?

Interactions in a Climate Change Policy System

Climate change as a policy challenge is exceptional in its complexity,
exemplifying “super wicked problems.”* Climate change is plagued by
high levels of scientific uncertainty, gaping time-lags between the point
at which policy actions are taken and at which improvements might
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begin to be observed, as well as convoluted cost-benefit interactions
that result in a significant collective action challenge. In the absence of
any ready governance structure, one might expect that only a centrally
directed approach could overcome these obstacles. At a minimum, it is
difficult to understand what benefits might accrue to “smaller” actors
from taking climate action, given the incentive structure underlying
collective action problems and the differential impacts according to
geographic location.

Yet analyses of climate change policy in North America, taken
together, paint a picture of an emerging multi-level governance real-
ity that has fostered considerable policy experimentation, particularly
over the past ten to twelve years.® This picture also highlights a frag-
mentation of effort, and analysts are concerned about the prospects for
a “scaling up” or diffusion of individual initiatives, such that the frag-
ments can be linked into a broader policy framework. While our book
builds on these comprehensive studies, we approach the subject matter
using a different analytical lens — more specifically, we argue that North
American climate change policy should not be viewed first and fore-
most as a loose collection of disparate governance activities, but rather
as a dynamic and adaptive system within which governance is linked
across spatial and organizational scales.

Our relational approach draws on several emerging strands of lit-
erature that focus on such linkages, most notably work on socio-
ecological systems, or SES.® In line with SES thinking, we portray North
American climate governance as a “complex system” composed of
interactions among a diverse array of climate policy institutions and
mechanisms, which are themselves rooted in a bio-physical reality.’
The example of climate finance illustrates the way in which complex
socio-ecological systems are composed of separable but interacting
sub-systems; the activities undertaken to raise and distribute funds for
the purpose of financing greenhouse gas mitigation and climate adap-
tation measures may rely on carbon markets to generate and allocate
capital funds through carbon offset projects. Carbon markets, in turn,
require common accounting and reporting procedures, as well as regu-
latory oversight in order to provide a stable investment climate that is
necessary to bring about the offset projects themselves.® Each of these
elements within the broader system has its own distinct set of goals and
operating requirements, which may be more or less aligned with the
other elements.

A systems approach also recognizes that the system as a whole will
be subject to common institutional features that influence both the
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particular cooperative activities and the interactions among them. As
highlighted by Isabel Studer in the companion introductory chapter,
one such feature in North America is the absence of formal, hierarchi-
cally structured regional governance institutions, such as judicial, leg-
islative, or executive bodies that operate supranationally. There exist in
North America, instead, institutions of varying formality that cut across
areas of cooperation and structure the kinds of cooperative activities
undertaken. The North American Free Trade Agreement (NAFTA) is
the most prominent North American governance institution and has
very directly influenced climate policy in North America through the
creation of rules that determine the competitive conditions of North
American firms. The mechanisms associated with free trade also influ-
ence more broadly the frequency and density of interactions among
constituent governance units and firms within North America. There
are, of course, myriad other formal and informal institutional structures
that coordinate governance at multiple levels within North America,
and we devote particular attention below to “networks” composed of
government and non-governmental actors who undertake shared proj-
ects across borders.’ But systems also have less tangible features that
can influence the nature of cooperation within the system, such as the
level of trust and reciprocity among cooperating groups, which has
been shown to be an important feature of successful collective action.'

Other analysts, primarily in the field of international relations, also
recognize the distinct role that more decentralized governance structures
can play in addressing complex global environmental issues like climate
change. In a manner similar to the SES approach, they too focus on inter-
actions as a variable that is critical to understanding the overall nature
of climate governance. Perhaps most prominently, Nobel Laureate Elinor
Ostrom has argued that climate change is best addressed at multiple
scales and multiple levels — an approach that Ostrom argues will better
promote trust among cooperating entities and encourage much-needed
experimentation." Ostrom’s polycentric approach echoes similar calls for
a “Madisonian” approach to climate policy that allows constituent gov-
ernments, both at the state and sub-national levels, as well as firms, to
develop individualized responses to climate change that best suit the eco-
logical, economic, and political conditions in which they operate.'? Ostrom
sees systemic cooperation as a function of broadening coherence and a
scaling up of local activities. Interactions are dynamic, allowing for learn-
ing and adaptation, as well as building trust; the key variable here is the
degree of communication among participants across sub-systems.
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Matthew Hoffman, in his consideration of decentralized climate
experiments, explicitly adopts a complex systems approach whereby
individual climate governance activities draw on common normative
foundations, learn from one another, and organize themselves in pat-
terned and predictable ways. This experimental system is emergent
and dynamic, and like Ostrom, Hoffman sees interactions between
sub-systems as an important determinant of the overall coherence and
effectiveness of the broader system."

Robert Keohane and David Victor portray a somewhat more ordered
reality; they describe the global system of climate change governance
as a “regime complex,” with international institutional arrangements
varying along a continuum from a single, highly integrated legal
instrument at one end, to sets of highly fragmented arrangements at
the other."* Regime complexes lie between the two poles and are char-
acterized by “non-hierarchical but loosely coupled systems of institu-
tions.”!® Keohane and Victor’s concept of a regime complex differs from
Ostrom’s notion of polycentric governance in that systemic cooperation
arises from top-down structures. Inter-scheme interactions are under-
stood as either existing in a hierarchical or “nested” relationship, or
in an overlapping one where multiple schemes address similar issue
areas, without formally structuring the relationship between schemes
with ordering rules.'®

Frank Biermann, Philipp Pattberg, and Fariborz Zelli, in their inves-
tigation of the global governance “architecture” supporting climate
change action, approach decentralization in a more open empirical
manner, asking whether higher or lower degrees of fragmentation in
this architecture are more likely to be effective.”” They, too, are inter-
ested in the kinds of “steering mechanisms” that might operate on the
governance mechanisms being employed; they see such mechanisms
as critical to achieving drastic cuts in greenhouse gas emissions. After
surveying a wide range of governance tools, they emphasize the ben-
efits of “more integrated governance architectures as opposed to more
fragmented architectures.”*®

For both the SES literature and the IR analysts surveyed above, the
issue of coherence among decentralized governance arrangements
looms large. It is this question regarding the capacity of individual,
often non-binding, programs to be mutually reinforcing that underpins
the empirical examinations in this book. Given the multi-level, diverse,
and dynamic structure of North American climate governance, elabo-
rated on below, our interest here is in the degree to which cooperative
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activities are integrated and how coordination among disparate initia-
tives is or might be structured to improve their effectiveness."”

The other obvious concern here is resilience. At the time of writing,
the climate policy tools and institutions discussed in the various chap-
ters here face considerable political and economic obstacles — includ-
ing strong anti-environmental forces in the U.S. Congress, the Harper
administration in Canada, and a number of provinces and states; a debt-
ceiling crisis in the United States; large program deficits in U.S. states
and some Canadian provinces, and significant capacity and resource
gaps in Mexico. While we would not underestimate the significance of
these forces, we argue that there will never be a perfect setting for cli-
mate change policy, particularly given the challenge it poses to the pre-
vailing political, economic, and social orders. Instead, the climate policy
system will always encounter myriad challenges, particularly given the
many sub-systems involved and the parochial political and economic
conditions across them. The question for climate policy analysts is how
the system responds to disturbances and maintains its functions in the
face of changing circumstances.”® What is of particular interest for the
analysts in this volume are those points of interaction that are able to
withstand such changes or, failing that, hold the most potential for
supporting a “gearing up” of climate policy activity in the future.

The International Regime: North American
Climate Governance in a Global Context

By conceptualizing North American climate cooperation as a system,
we do not mean to suggest that North American climate governance
operates autonomously from the global system of climate change gover-
nance. To the contrary, it is clear that the global nature of climate change
necessitates that North American climate governance is not an alterna-
tive to the United Nations Framework Convention on Climate Change
(UNFCCC), but rather, interacts with it. While the European climate
change system is very strongly aligned with the UNFCCC process and
operationalized through an explicitly regional approach,® the relation-
ship of the UNFCCC to North American efforts is more ambiguous.
Certainly, much of the current focus of actual policy effort has been
to establish an international framework of reciprocal national commit-
ments and facilitate mechanisms to implement these commitments. The
UNFCCC defines the overall objective of the global climate regime as
the “stabilization of greenhouse gas concentrations in the atmosphere
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at a level that would prevent dangerous anthropogenic interference
with the climate system.”? Defining exactly what constitutes danger-
ous levels has been the subject of much international discussion, but
there is an emerging consensus reflected in the Copenhagen Accord,
and affirmed in the Cancin Agreements, that identifies a goal of
keeping the global average temperature increase below two degrees
Celsius.” It is recognized that this goal will require long-term global
greenhouse gas reductions in the order of a 50 per cent reduction by
2050 and cuts by developed countries of approximately 80 per cent.
The need to reduce emissions by 80 per cent by 2050 has been accepted
in principle by both the United States and Canada, along with other
developed states.? For its part, Mexico has set its sights on the “50 per
cent by 50” target. While the two-degree increase limit and the associ-
ated emission reduction requirements to achieve that goal are driven
by scientific considerations, their acceptance in North America repre-
sents a marked departure from, until very recently, an unwillingness to
directly tie emission reduction targets to science-driven outcomes.” The
acceptance of deeper emission reductions by North American states has
largely been a non-credible political, as opposed to legal, commitment,
both internationally and domestically; only very recently has Mexico
embedded its emission reduction targets in national legislation.

The lIynchpin of the UNFCCC architecture is the division between
developed, Annex 1, and developing, non-Annex 1, countries — a divi-
sion that is underlain by the quasi-constitutional principle of common
but differentiated responsibilities. Formally, this means that Canada
and the United States have an obligation to accept binding targets for
the reduction of greenhouse gas emissions, while Mexico is required to
undertake nationally appropriate mitigation — in essence, non-binding
commitments to reduce their business-as-usual emissions pathway.*
The very binary distinction between Annex 1 and non—-Annex 1 coun-
tries is giving way to a more nuanced differentiation between countries
of varying capabilities and emission profiles, as reflected in the out-
comes from the UNFCCC Conference of Parties (COP17) in Durban,
South Africa, in 2011. This may have important implications, because
Mexico — a member of the OECD — has negotiated outside the auspices
of the G77 in climate matters®” and is one of the few developing coun-
tries to accept binding emission reduction targets.

The asymmetry between Annex 1 parties and non-Annex 1 parties
within the UNFCCC reflects the historic responsibility of developed
countries for climate change, the present emission patterns whereby
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per capita emissions in the developing world are much lower than
those of developed countries, as well as the higher capacity of devel-
oped states to reduce greenhouse gas emissions. All of these factors are
salient to the North American context, where Mexico’s path to indus-
trialization has occurred more recently and its level of development
lags behind that of the United States and Canada. Per capita emis-
sions in Mexico are one-quarter those in Canada and the United States.
Relative capacity to address greenhouse gas emission reductions is not
easily quantified, but it is clearly acknowledged by Mexico that its
ambitious emission reduction program depends upon financial sup-
port from developed states. Internationally, Mexico has been a prin-
cipal architect of the emerging global climate financing mechanism,
the Copenhagen Green Climate Fund, which is intended to support
mitigation, and adaptation programs in developing countries. Any
significant expectations at a regional level for Mexican greenhouse
gas mitigation will need to be accompanied by secure and credible
financing.?®

A second structural feature of the international climate regime is its
preference for the use of economy-wide mitigation targets and reduction
timetables. Under the Copenhagen Accord, the United States commit-
ted to a 17 per cent reduction by 2020 from a 2005 base year.”” Canada
deliberately and expressly aligned its target and base year with that of
the United States.*® For its part, Mexico agreed to measures amount-
ing to a reduction of 30 per cent from its business-as-usual pathway by
2020.*' Canada and the United States have shown a preference for shal-
low reductions in the near term (for example, the 17 per cent reduction
based on a 2005 base year is equivalent to a 4 per cent increase from
1990 levels in Canada — an increase of 10 per cent from its Kyoto Protocol
commitment of reducing emissions by 6 per cent from its 1990 baseline),
which would deepen to reductions in the order of 70 to 80 per cent by
2050. The UN climate regime has given states broad discretion to specify
the manner of implementation, including determining from which sec-
tor cuts ought to be sought, and the manner by which reductions will be
required. In this context, the advantage of an economy-wide approach
is that it allows individual countries to measure the reciprocity of miti-
gation on a country-by-country basis, while still allowing for flexibility
of implementation in order to address distinct national circumstances.
National targets provide a measure of comparability, and as such, are the
preferred basis of international cooperation.

The use of “flexibility mechanisms” has been another prominent
feature of the UN climate regime. Under the Kyoto Protocol, parties
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may take advantage of three separate mechanisms — emissions trading,
joint implementation, and the Clean Development Mechanism (CDM) —
to facilitate compliance with national targets.”> Given the absence of
binding domestic requirements, the use of these Kyoto mechanisms has
been limited in North America, consisting mostly of Mexican partici-
pation in the CDM as a host nation.*® Despite some serious concerns
over the credibility of emission reduction credits under the CDM,*
flexibility mechanisms have been viewed positively by many in the
international community and will likely continue in the second compli-
ance period (post-2012) under the Kyoto Protocol. The EU Emissions
Trading System (ETS), for example, has been structured around the UN
climate regime and remains the major acceptor of certified emission
reduction credits under the CDM.® North American carbon markets,
on the other hand, remain cautious in their acceptance of CDM credits.

The North American Model: Decentralized,
Diverse, and Dynamic

With the Kyoto Protocol, and in the event of a further agreement
addressing post-2020 emissions emerging from ongoing negotiations,
the international regime plays a hierarchical role, setting top-down rules
with which compliance is expected. Yet if the Kyoto Protocol is any
guide, the UN climate rules will provide states with considerable flex-
ibility to determine for themselves the manner by which greenhouse gas
emissions are reduced. Because reciprocity, or at a minimum, compara-
bility, is required at a global level, there is little demand for actual target-
setting at a regional level. However, given the high degree of flexibility
that states are granted to implement their national targets, regional coop-
eration in implementation is likely to be an attractive option where, for
example, efficiencies can be gained through high levels of cross-border
cooperation, or competiveness concerns require common approaches.
Thus, while regional climate governance is likely to be oriented towards
implementation of climate change policy commitments made elsewhere,
the structure and modes of implementation will be influenced by pre-
existing regional economic and governance structures. In the North
American case, climate change governance can be characterized as infor-
mal, decentralized, and diverse, as well as dynamic.

To be clear, our focus in this volume is on North America as a scale
of governance, rather than as a political entity. The literature on North
America as a region attempts to set its boundaries on various bases,
such as geographic features or contiguity, the institutional imprint, or
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political, economic, and/or sociocultural ties.* Our approach is to use
the lens of governance, which encompasses a multiplicity of public and
private authority arrangements, both formal and informal. We focus
here on transnational governance occurring trilaterally, bilaterally, and
within cross-border arenas, in a variety of configurations.” These con-
figurations — which can operate via horizontal, vertical, and diagonal
pathways and among diverse governmental and private actors —
constitute the system of climate change governance in North America.

In the absence of any hierarchical governance institutions, environ-
mental trans-boundary interactions within North America most often
occur through a combination of ad hoc diplomacy by political officials
and, more importantly, a semi-permanent web of trans-governmental
networks.* As a more informal mechanism for intra-system interactions
through which domestic agency officials can construct alliances and
coalitions with their counterparts across the border, trans-governmental
networks generally have limited or no independent authority to impose
rules on members.* Instead, they tend to operate within the realm of
“soft law,” based not on legally binding obligations (such as those in a
treaty), but rather on results-oriented commitments achieved through
pragmatic problem-solving.” Although soft law, in such forms as a
memorandum of understanding (MOU), joint programming, or collec-
tive action plans, is not legally binding, it can nonetheless influence
domestic policy choices and generate actors’ compliance.* For example,
the seemingly prosaic acts of sharing technical information and regula-
tory best practices, or negotiating and implementing arrangements on
regulatory cooperation (which are at the heart of trans-governmental
networking), have distinctly normative aspects, often encourag-
ing what Rene Kemp and Rifka Weehuizen refer to as a “conscious
change in thinking” about a problem and its associated policy.* Trans-
governmental networking is also interpersonal and reciprocal; as John
Kirton and Jenilee Guebert point out, “the actors that make [soft law]
commitments do so with the intention of complying with them.”* One
would expect that as network participants move into the more ambi-
tious realms of creating joint climate change action plans these informal
normative influences will continue to shape interactions.

Because “super-wicked” problems engage governments at every
level and require coordination across governance levels and across
agencies within levels, the governance system will also reflect the
jurisdictional and political configurations of the interacting gover-
nance bodies.* The North American environmental regional system is
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profoundly multi-level, engaging national officials across both borders
as well as trilaterally and also involving a wide range of sub-national
units. As underlined by Studer in the next chapter, bilateral and trilat-
eral climate cooperation has been slow to develop,* surely reflecting the
hesitant national approach to climate change in the United States under
the Bush administration (and by Congress during the Clinton admin-
istration). Yet, after the election of a new Democratic administration in
2008, President Obama and Prime Minister Harper announced a Clean
Energy Dialogue charged with expanding clean energy research and
development, developing and deploying clean energy technology and
building a more efficient electricity grid based on clean and renewable
energy in order to reduce greenhouse gases and combat climate change
in both countries. A series of working groups were put in place to for-
mulate action plans in each of these areas. Shortly thereafter, the United
States and Mexico created a Bilateral Framework on Clean Energy and
Climate Change — focusing on renewable energy, energy efficiency,
adaptation, market mechanisms, forestry and land use, green jobs, low
carbon energy technology development and capacity building — which
is similarly structured.*

Looking upward at the trilateral level, the North American
Commission for Environmental Cooperation (CEC), which has a man-
date to promote tri-national cooperation for sustainable development,
conservation, and environmental protection, was created in 1994 in
response to concerns over the impact of NAFTA on environmental
regulation.”” Yet the CEC has been involved only peripherally in cli-
mate policy, through its research work and stakeholder discussions on
the relationship between energy choices, particularly in the electricity
sector, and carbon emissions.*® While this reluctance cannot be attrib-
uted exclusively to any one party, the CEC decision-making structure
requires, as a matter of practice, that all three states agree upon the
work of the CEC. As with bilateral relations, however, a recent shift
in attitude is evident. In 2009, the three governments decided that the
CEC should carve out for itself a clearer role in defining the terms of
climate policy cooperation on the continent; one of the three priorities
for the CEC in the 2010-2015 Strategic Plan is the “Climate Change-
Low-Carbon Economy.”*

The advent of “soft law summitry” via the trilateral 2005 Security
and Prosperity Partnership (SPP) of North America created additional
impetus for joint action on environment through the “prosperity” side
of programming. Attention to the environment and energy grew over
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the course of the 2006 and 2007 summits; in 2007, an Agreement for
Cooperation in Energy Science and Technology was signed, focusing
on clean energy and energy efficiency. This was followed by a more
specific agreement between the United States and Canada on research
and development cooperation relating to carbon capture and storage.
But like the CEC, express climate policy under the aegis of the SPP was
largely absent until the 2008 Leaders Meeting, where the Joint Leaders
Statement included a lengthy reference to the need for regional climate
change cooperation, “including, but not limited to, advancing innova-
tive and suitable clean energy technologies, building the capacity to
adopt and deploy them and developing appropriate financial and tech-
nical instruments.”* As noted above, the 2009 Declaration on Climate
Change and Clean Energy provided a basis for broadening interac-
tions. Although the absence of any Leaders Summits in 2010 and 2011
did not point to vigorous trilateral activity on climate change, the 2012
Summit did reiterate the support of the three leaders for continuing
“our efforts to advance a lasting global solution to the challenge of cli-
mate change,” advancing “the transition to a clean energy economy”
and deepening “our trilateral cooperation.”> However, no significant
climate policy initiative has arisen from trilateral processes, nor is one
likely to arise. Instead, cooperation between national governments is
restricted to piecemeal initiatives on matters such as energy standards
harmonization, fuel efficiency measures, transportation initiatives, and
some research and development coordination. While political direction
is being provided at the most senior levels of national governments,
the actual processes of cooperation are left to inter-agency cooperation.

Perhaps most interesting has been the climate policy role played by
sub-national governments on the continent over the past decade or
so. U.S. states, Canadian provinces, and Mexican states have under-
taken innovative and cooperative climate policy action; in some cases,
action has become more formalized and more intense in functional
terms.”> There are multilateral clusters of cross-border initiatives —
including the New England Governors / Eastern Canadian Premiers’
Climate Change Action Plan, the Pacific Northwest agreement to
reduce greenhouse gas emissions by 33 per cent by 2020 through a
range of cooperative transportation and clean energy actions, and
the Arizona-Sonora Regional Climate Change Initiative. There have
also been three sub-national emissions trading regimes in various
stages of discussion or completion: the northeastern states” Regional
Greenhouse Gas Initiative (RGGI), the Western Climate Initiative (WCI)
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involving western U.S. states and Canadian provinces (with Mexican
states as observers), and the Midwest Greenhouse Gas Reduction Accord
(MGGRA), also with American-Canadian participation. Further, sub-
national units like California and British Columbia have been pion-
eers in bringing new climate policy tools online. Although imperilled
more recently by economic constraints and political opposition (e.g.,
MGGRA is effectively dead), in terms of what is going across borders
with respect to climate policy in North America, some of the most
ambitious and varied initiatives have emerged from lower levels of
governance.”

Looking atbilateral, trilateral, and sub-national climate change gover-
nance in North America, and concluding that the climate change policy
system is multi-level, yet bottom-heavy, is overly simplistic, of course.
This vertical approach does not nearly convey the sheer diversity of
climate change policy interactions on the continent. Even if we assume
that governments dominate in trans-boundary environmental coopera-
tive spaces in North America,* we must nonetheless take into account
the myriad connections across government units, the private sector,
and societal actors, and the connections of these actors across levels.
Further, the picture that we draw of regional climate policy coopera-
tion must include the possibility of, and need for, diagonal (e.g., federal
to sub-national or sub-national to trilateral) relationships.” Thus, the
regional system, as we define it above, encompasses interactions across
and among semi-autonomous, but networked government units, with
many of these interactions drawing force from the bottom up. Federal
leadership, particularly in the United States, where federal pre-emption
of state climate policy remains a possibility, can shift this balance
among units, pushing back down, as we have seen on other environ-
mental policy issues such as air pollution — and which we may now be
seeing with U.S. Environmental Protection Agency (EPA) greenhouse
gas (GHG) regulations. A similar shifting of authority between levels
is evident in Canada, with the federal government entering “equiva-
lency agreements” with provinces, which would allow them to enact
their own rules to meet national environmental goals — for example, in
relation to federal rules on phasing out coal-fired electricity generation
plants.”

In this sense, interactions are dynamic and fluid, able to respond to
changes in the political and economic environment.” Certainly, the rela-
tive informality of cooperative climate policy arrangements in North
America facilitates the dynamic nature of interactions, where the forms
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of regional climate change cooperation in North America are derivative
of the relative — and shifting — position of components within the system.

Integrating Climate Policy in North American

A significant challenge inherent in climate policy coordination in
North America, then, is the density and heterogeneity of the interac-
tions involved, particularly given that the constituent governments
and subdivisions maintain their external identities and are respon-
sive to parochial political and economic conditions. The governance
system in North America clearly lacks a formal framework of hierar-
chically structured institutions that might direct coordinated effort,
raising the question of how such a highly differentiated system can
respond to a policy challenge that requires collective effort over the
longer term. As argued by the SES and international relations ana-
lysts surveyed above, this does not necessarily have to be problem-
atic, as there are distinct benefits arising from the decentralization,
diversity, and pluralism that characterize complex systems; since
environmental change is driven by multiple drivers and interactions,
one should expect a wide range of tactics that target these drivers in
different ways. As Arild Underdal explains, “No single cure can deal
with more than a small fraction of these activities.”*® Yet how these
“cures” and “tactics” might be orchestrated is a thorny question, and
a common tension that runs through the complex systems literature
is the need to balance flexibility and integration in order to achieve
effectiveness.

As a political concept, integration refers to the interconnectedness of
political and economic institutions (often within geographic regions)
and can be measured on a continuum from highly decentralized sys-
tems of coordination to supra-national structures where authority is
vested in a separate and hierarchically superior institution.” Our inter-
est in this volume, however, is with integration in the more generic
sense of processes that enable the constituent parts of a system to work
together to achieve a shared goal. As an analytical concept, integration
is a systems-level process, and in complex systems it is unlikely that
integration will take a single form or even involve similar processes.
As a purposive process, integration is not an end itself; instead, it is a
means to achieve collective ends.

Daniel Bodansky and Elliot Diringer, in their consideration of an
“integrated multi-track” approach to global climate governance, identify
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three processes associated with integration that may affect collective
responses to climate change.® First, reciprocity among cooperating
partners promotes integration through the creation of commensurable
measurement of efforts and activities. Some states or firms may pre-
fer to address greenhouse gas mitigation through support for research
and development, while others may wish to reduce emissions directly.
Being able to compare efforts and, importantly, to demonstrate recipro-
cal levels of effort assures cooperating partners of each other’s commit-
ments to achieving the shared goals. Second, the pursuit of economic
efficiency through the creation of larger and more open markets, thereby
allowing emission reductions at lower costs, can advance integration.
Finally, policy coherence can emerge out of attempts to ensure that activi-
ties in one jurisdiction do not undermine activities undertaken else-
where. Examples here include common technology standards or the
development of physical infrastructure that can operate across borders
to optimize cooperative efforts across the system. Very clearly, these
forms of policy integration are overlapping and work in the same
direction.

On the other side of the coin, flexibility provides sub-units within
a system with the autonomy and capacity they need to engage in
bottom-up activities and innovate in order to contribute to the collec-
tive response. The North American system is characterized by a high
degree of flexibility, where governance units have been largely free to
choose the level of mitigation without fear of having emission reduc-
tion requirements imposed on them. In this respect, flexibility is an
outgrowth of differing economic conditions within each country and
across sub-regions, as well as across different sectors. For example,
in geographical regions and sectors that rely heavily on emissions-
intensive energy production, such as oil and gas production in Western
Canada and coal-fired electricity production in much of the central
United States, technological solutions, such as carbon capture and stor-
age, are likely to be preferred. Mexico, on the other hand, has placed
considerable emphasis on reducing emissions from deforestation and
forest degradation (REDD), given the political constraints on the oil
and gas sector. Further, flexibility reflects the search in North America
for political feasibility, as a climate governance approach that allows
governance units and sub-units to determine the means that best suits
their economic and political requirements is more likely to gain and
maintain system support. Finally, flexibility in climate policy has been
facilitated by features of the UN climate regime, as discussed above,
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including broad economy-wide targets, the principle of differentiated
responsibility, and the use of flexibility mechanisms that allow for
diverse national responses.

Yet the failing of too much flexibility is that it can undermine effec-
tiveness. The non-binding character of climate governance in North
America has made deeper and more comprehensive emission cuts elu-
sive. Because climate change is a collective action problem, free riders
can undo the benefits of cooperation. At a minimum, free-rider con-
cerns necessitate that North American climate policy be integrated with
global climate policy. Formally, the integration between the UN climate
regime and domestic governments is structured by legal obligations,
with formal compliance requirements. But in the case of informal, polit-
ical commitments, such as those contained in the Copenhagen Accord,
policy congruency is structured to achieve broader global objectives.
Interestingly, the Copenhagen Accord has a bottom-up orientation in
that the pledges made by all three countries reflect their domestic cli-
mate goals. The relationship between domestic climate goals and global
commitments is dialectic, as greater reciprocity internationally is likely
to make deeper domestic reductions more palatable. The ratcheting
effect of international agreement is reflected in the EU’s Copenhagen
Accord commitment, which contains a deeper reduction commitment
that is contingent on the commitments of other developing states.
Importantly, flexibility does not preclude reciprocity, but instead rec-
ognizes that states may take a different path to achieve common goals.

Effectiveness is also a concern on a regional and domestic level.
Free-riders may be states, but they may also be sub-national gover-
nance units or under-regulated sectors. Leakage concerns, whereby
production shifts to under-regulated jurisdictions (with lower car-
bon associated costs) abound at both national and sub-national levels.
Competitiveness concerns and the basic requirements of fairness oper-
ate below the global level, requiring consideration of distributional
consequences on a regional, domestic, and sub-regional basis. The
decentralized approach to climate policy in North America, which has
proceeded largely voluntarily and without regard for reciprocity, has
avoided direct discussions of fairness that have animated international
discussions. Yet in the event that climate policy requires more strin-
gent actions, Canada, Mexico, and the United States will no doubt need
to confront the regional dimensions of fairness and competitiveness.
Thomas Courchene and John Allen argue that much of Canada’s car-
bon emissions (and their future growth) relate to energy exports to the
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United States. The burden of these emissions falls on Canadian firms,
while U.S. firms get the economic benefit of the energy produced.®
Courchene and Allen argue that the current carbon accounting struc-
ture under Kyoto works to the considerable advantage of energy-
consuming countries. Debates surrounding competitiveness currently
animate policy discussions on trade-related aspects of climate policy
and are particularly salient in North America, given that the liberal
trade and investment regime under NAFTA amplifies competitiveness
among North American firms. These discussions are likely to intensify
as Mexico seeks emission reductions that may play out differently in
specific industrial sectors.

A further objective of regional climate policy is the desire to make
reductions at the lowest cost and with the least disruption to eco-
nomic activity. For example, regulatory standards prescribing fuel and
energy efficiency may fragment markets in the absence of common or
mutually recognized standards. There is no North American mecha-
nism to impose common standards. Instead, individual governments
must coordinate their regulatory activities. Carbon-pricing measures,
whether through emissions trading or a carbon tax, are at the centre
of promoting least-cost reductions. A unified, North American carbon
market remains unlikely, but linkage between separate markets may
provide an important source of improved economic efficiency within
those markets. Broadening market access through linkage reduces vol-
atility (as price spikes are more likely to occur in particular sectors or
geographic regions) and ought to lower the overall compliance costs.
But market linkage comes with risks and possibly different incentives
for linkage.

Indeed, if the challenge of North American climate governance lies
in accommodating flexibility while maintaining coherence with global
climate goals, as well as maintaining regulatory efficiency, then atten-
tion must be paid to the manner in which cooperative activities on the
continent are linked (or not). Many of the initiatives and arrangements
in operation already interact with one another, in the sense that policy
decisions and rules in one governance sub-system will affect decisions
and rules made in other governance sub-systems. Yet these interac-
tions among different cooperative mechanisms for climate change
policy may not be immediately observable; linkages may be rooted in
such technical mechanisms as financial and trade requirements, legal
frameworks, or accounting practices. The interactions between interna-
tional trade and investment rules and climate policy, for example, have
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implications across a number of initiatives. Along the same lines, as
carbon markets become operational across different areas within North
America, the benefits from interlinked markets will demand common
approaches on key issues, such as emissions accounting measures,
safety valves, banking and borrowing, and, in the case of offset credits,
additionality.

In this volume, we are concerned not only with the ways in which
individual, often voluntary, initiatives might be linked but also with
their capacity to be mutually reinforcing, in the sense that policy actors
can communicate and share information, learn from one another, and
ultimately develop greater trust in one another so as to engender deeper
cooperation. Policy officials need to be able to transmit, in a conscious
way, lessons of policy innovation success and failure among jurisdic-
tions and actors. The information requirements and level of uncer-
tainty inherent in complex socio-ecological change, such as climate
change, are tremendous. Aggravating this is the “profound asymmetry
between our ability to determine short-term and long-term policy con-
sequences.”® Moreover, successfully managing a differentiated gover-
nance structure means having a good understanding of local conditions
and incentives. Clearly, then, the system needs to be one that can learn
through the regular exchange of information, the constant monitor-
ing of policy initiatives, and then adaptation to the lessons inherent in
policy success or failure. It needs to be able to generate new responses
and adapt approaches in response to such information. Stephen Young
and Clint Abbott in this volume emphasize the benefits of institutional
learning whereby new instruments can be adopted without “triggering
a wholesale shift in the basic character of the arrangement.”® If policy
experimentation, which is touted as one advantage of decentralized
governance structures, is to be leveraged, there must be avenues for
sharing and scaling up successful policy measures. Learning thus con-
tributes to resilience across the system by creating governance struc-
tures that can more successfully respond to changing conditions.

Critical to this enterprise is what Ostrom refers to as the trust—
reciprocity relationship.® Central to Ostrom’s understanding of how col-
lective goods, particularly environmental resources, might be governed
isherargument thataset of implicit relationships among individuals can
contribute to the resolution of problems. Not only do individuals adopt
norms but they also make calculations about the likeliness of oth-
ers to be trustworthy reciprocators who will bear their share of the
costs of overcoming a dilemma.® This suggests a social dimension to
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integration, whereby the future prospects of cooperation are improved
or deteriorate over time, depending on the perceived legitimacy of
current efforts. Process values, such as transparency and inclusive
decision-making are, therefore, important preconditions for effective
adaptive governance.*

Part One: Cooperation and Integration in North
American Climate Governance

North American climate cooperation provides, in our view, an impor-
tant opportunity to consider the benefits and limitations of decentral-
ized and self-organized governance. Yet we also recognize that climate
cooperation occurs within a particular political and economic context.
In North America, as elsewhere, climate politics shapes climate policy.
In order to provide the context for the chapters that follow, this intro-
ductory section turns, in the chapter by co-editor Isabel Studer that fol-
lows, to an overview and analysis of the political and economic factors
that have influenced the nature of climate change cooperation in North
America.

Studer begins by describing the most salient forces acting on climate
policy across Canada, the United States, and Mexico — asymmetrical
power relations, a bias towards domestic political concerns, and a
related lack of strong trans-border institutions or transnational com-
munities that might frame cooperation at a continental level. In the cli-
mate case, Studer argues that, despite an increase in high-level contacts
taking place bilaterally and trilaterally, and while noting some broader
areas of policy convergence, there is no regional framework for carbon
emissions reduction. Even if the high levels of energy interdependence
in North America provide the economic rationale to address climate
change through energy security concerns, particularly in Mexico and
the United States, the reluctance of the U.S. Congress to pass compre-
hensive legislation for emission reductions is a key obstacle to mov-
ing forward on both a global and a regional climate regime. Domestic
political and economic constraints in Canada and the United States
make it difficult even to supply sound national climate policies, let
alone establish regional (top-down) climate initiatives that may benefit
all three countries. Unlike the case with NAFTA when powerful trans-
national corporations demanded regional free trade to improve their
competitiveness, there is little private sector demand for formalized
North American climate governance institutions. However, there is a



