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Foreword

 

On a scorching afternoon in June, 1990, seventeen hundred physicians and
supporters marched in protest in front of the Arizona State Capitol Building.
The heat of the day was easily ignored in view of the steaming anger and
disgust fueled by a jury verdict and judgment rendered only days earlier.
Dr. Abraham Kuruvilla, a neonatologist, was found liable for medical mal-
practice and the plaintiffs were awarded 28.7 million dollars! The monstrous
size of the award only confirmed the legal chaos possible in a state where
no tort reform exists. A relatively minor point of fact — the doctor had
complied with the standard of care.
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Introduction

 

Litigation is the basic legal right which guarantees ev-
ery corporation its decade in court.

 

 

David Porter

 

Reading this book will not protect anyone in the medical profession from
malpractice litigation nor will it prevent pricey settlements and judgments.
Its purpose is two-fold: 1) to introduce medical personnel to the culture of
an alien civilization (law), and 2) to provide doctors and the non-physicians
in our world a few options for dealing with our greatest nemesis — the
plaintiff’s attorney.

My quest for justice began years ago during my residency training in
California. My program was blessed with visiting lawyers from major firms
specializing in malpractice litigation. They would offer us tips on documen-
tation and testimony. As a perennial student of human nature, my curiosity
was piqued. I made it a point to study physicians, nurses, and other health
care personnel as they embarked on their journeys through the creepy world
of our legal system.

It didn’t take long to realize that a large number of medical malpractice
claims had little to do with medical negligence in the true sense. Carrying
a 

 

deep pocket

 

 is tempting to a public that has access to pickpockets for hire.
There is no argument against a patient who becomes a plaintiff due to

a mishap because of carelessness on the part of the caregiver, or a poor
outcome as the result of care grossly deviant from that considered standard.
Practitioners dancing to the beat of incompetence or imprudence should pay
the plaintiff’s piper.

Unfortunately, our society is filled with patients who are simply dissat-
isfied with their own care or the care rendered to a loved one. Many had
expectations that were unrealistic to begin with and the best informed con-
sent in history would not have brought them down to earth.

Several states require all malpractice complaints be taken before review
panels where the litigation future of the cases depends on the panels’ find-
ings. Defendants in other states are not as fortunate, and complaints are
taken 

 

all the way

 

 unless a process intervenes that leads to closure before trial.
Such is the case in my home state, Arizona.



 

The Harvard Medical Practice Study III reviewed over 30,000 medical
records from 1984 hospitalizations in the state of New York. Out of these
came 47 malpractice complaints. Of the 280 patients who were identified as
having adverse events caused by medical negligence only 8 filed claims,
while the study estimates a statewide ratio of negligence to malpractice
claims as 7.6 to 1.

Insurance representatives in Arizona report similar estimates: Only one
out of every eight 

 

victims

 

 of malpractice ever files a complaint through the
court system, and only one in 16 of all those filed ever lead to monetary
compensation. Therefore, it is easy to draw the conclusion, as did the Har-
vard Study, that malpractice litigation fails to identify the true purveyors of
substandard care and compensate the recipients of that care.

In the legal world, malpractice equates with negligence. The actual cause
of mistakes and poor outcomes in the medical field may or may not reflect
true negligence on the part of the health care providers. To err is human,
but to be compensated for that error is every American’s right in court. The
law ideally cannot compensate based solely upon the occurrence of the error,
but must show the error was committed as a breach of duty on the part of
the care provider due to negligence that directly resulted in the outcome or
injury suffered by the patient.

An anesthesiologist chipped a patient’s tooth during a difficult intuba-
tion. He immediately contacted his insurance carrier who paid all the dental
bills incurred by the patient as a result of the intubation. That is why we
have liability insurance. Had the patient sued the doctor, a whole new world
of accusations would have emerged using words such as 

 

negligence

 

, 

 

willful
disregard

 

, and 

 

deviation from the standard of care

 

. We know we live in an
imperfect world, but it is the job of the plaintiffs’ attorneys to convince juries
that guarantees grow on trees.

The most important step in defending an unwarranted complaint is the
deposition. This sometimes grueling ordeal is not only the first time the
defendant has a chance to defend his actions or inactions, but it is also a
tremendous opportunity to walk through the looking glass into a world
where things are not the way they seem. The witness’s performance during
this deposition is carved in stone, so to speak, and will follow him or her
around like a sword of Damocles throughout the remainder of the litigation.

This book contains a paucity of material related to The Law. I am not a
lawyer. I am a student of human nature and that is the focus of this work.
My concerns for my fellow caregivers are not whether or not legal processes
have been followed or violated, as those are matters for the defense lawyers.

I have spent many years helping defendants alter their habitual logical
and scientific approach to a more cautious, 

 

out-of-the-box

 

 way of thinking.
After giving my Inquisition Seminars around the country, I am finally able
to share the information with those who have not been able to attend.

Over the years the real challenge for me has been to help the health
professional who believes that he has nothing to fear even though he has no
background in deposition testimony from which to draw; especially the



 

physician defendant taking the position, “Hey, I’m just going in there to
answer questions.” He might just as well start digging his hole and save
himself the trouble later.

The book is written with the health care provider in mind and, therefore,
some of the terms may be foreign to a lay person. The basic content, however,
can be applied to anyone sitting across from a lawyer inquisitor. Also, I have
taken the liberty of using few multiple pronouns (he, she, him, her, etc.) since
I believe the masculine form in our language denotes a human being, not
necessarily a male. I have never taken personal offense in finding the female
gender ignored in documents, contracts, etc. Not having to deal with gender
shifts also saves ink.

Many times the examples used from depositions are paraphrased to
make them more readable. We rarely speak exactly as we write, and reading
one’s own deposition can be an eye-opener. We often find fault with our
grammar, our use of certain terms, or the proper conjugation of our verbs.
Frequent pauses are also annoying to read as well as repetitive remarks.
Therefore, I have simplified the original entries into a form that demonstrates
my purpose more effectively, and all names have been changed to protect
the innocent.

A malpractice deposition is nothing to take lightly. As reported by Albert
Clement Shannon, the power of this exercise was even known during the
Spanish Inquisition:

“All the evidence, the interrogations and the respons-
es, were permanently recorded in writing, the names
of the accusers and witnesses revealed, and the proofs
opened for review.”

From the standpoint of medical malpractice in our society today, we
might rephrase the above to read:

All of the evidence from the deposition, the questions
and the responses, are permanently recorded in writ-
ing, the names of the plaintiffs and witnesses revealed,
and the documents opened for review.

Likewise, even the subject of closure or settlement was addressed during
the Middle Ages:

“In cases where the Inquisitor and the local bishop
could not agree on an equitable sentence, the entire
case was to be referred to Rome in accordance with
regular ecclesiastical practice.”

By our current processes of dealing with malpractice litigation:



 

In cases where the counsel for the plaintiff and the
counsel for the defense cannot agree on an equitable
settlement, the entire case will be referred to the court
in accordance with legal statutes.

The similarities with the Spanish Inquisition do not end there. As John
Elliott writes:

“While burning and torture were in no sense the ex-
clusive prerogative of the Spanish Inquisition, the tri-
bunal did, on the other hand, possess certain
distinctive features which made it particularly objec-
tionable. There was, first, the secrecy and the intermi-
nable delay of its proceedings.”

Anyone who has been through the ordeal of malpractice litigation is all
too familiar with the instructions pertaining to silence about the case except
with counsel. The statute of limitations for adults filing a complaint in
Arizona is two years. Attorneys have a penchant for having the complaint
served on the defendant at 4:55 on a Friday afternoon. That gives the defen-
dant the entire weekend to smolder over the event and usually prevents
contacting the malpractice insurance carrier until 9:00 a.m. the following
Monday.

The case can go on for years. Lawyers, judges, and even defendants have
been known to die (of natural causes) during the course of legal proceedings.
The 

 

interminable delays

 

 in these cases serve no purpose other than allowing
ample time for the lawyers on both sides to prepare for settlement or trial.
Many defendants in the health care industry have 

 

rolled over

 

 into inappro-
priate settlements simply because they wanted it to end (see Chapter five,

 

Weighing the alternatives

 

).
Whether a malpractice case ends in settlement or at trial, depositions are

the most important pieces of evidence. All of the facts elicited from all the
depositions will play a major role in negotiations at the settlement table or
in the courtroom. It is my sincere desire that each witness enter the deposi-
tion arena prepared to answer the questions as truthfully and accurately as
possible, keeping in mind that any answer given may come back to haunt
him by resulting in a bigger check to the plaintiff from his insurance com-
pany, or having his testimony presented to the jury as deceptive or contrived.

It is my intention to prevent medical personnel from becoming self-
damaging witnesses and, as such, their own worst enemies. No matter what
the outcome of a medical malpractice lawsuit, I pray that every health care
provider will walk away from his deposition feeling confident that he told
the truth with the best possible accuracy and without an aching desire to go
back and change an incorrect answer. After all, nobody expects the Spanish
Inquisition.


