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It is during our most challenging and uncertain moments that our
Nation’s commitment to due process is most severely tested; and it is
in those times that we must preserve our commitment at home to the

principles for which we fight abroad.

Hamdi v. Rumsfeld (U.S. 2004) (plurality op.)
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Series Foreword

Jack STARK

One can conceive of the United States Constitution in many ways. For example,
noting the reverence in which it has been held, one can think of it as equivalent to
a sacred text. Unfortunately, most of its devotees have had less knowledge and
even less understanding of the document than they have had reverence for it.
Sometimes it is treated as primarily a political document and on that basis has
been subjected to analysis, such as Charles Beard’s An Economic Interpretation
of the Constitution of the United States. One can plausibly argue that the Consti-
tution seems most astounding when it is seen in the light of the intellectual effort
that has been associated with it. Three brief but highly intense bursts of intellec-
tual energy produced, and established as organic law, most of the Constitution as
it now exists. Two of those efforts, sustained over a long period of time, have
enabled us better to understand that document.

The first burst of energy occurred at the Constitutional Convention. Although
some of the delegates’ business, such as the struggle between populous and non-
populous states about their representation in Congress, was political, much of it
was about fundamental issues of political theory. A few of the delegates had or
later achieved international eminence for their intellects. Among them were Ben-
jamin Franklin, Alexander Hamilton, and James Madison. Others, although less
well known, had first-rate minds. That group includes George Mason and George
Wythe. Many of the delegates contributed intelligently. Although the Conven-
tion’s records are less than satisfactory, they indicate clearly enough that the
delegates worked mightily to constitute not merely a polity but a rational polity —
one that would rise to the standards envisioned by the delegates’ intellectual
ancestors. Their product, though brief, is amazing. William Gladstone called it
“the most wonderful work ever struck off.”



X Series Foreword

Despite the delegates’ eminence and the Constitution’s excellence as seen from
our place in history, its ratification was far from certain. That state of affairs
necessitated the second burst of intellectual energy associated with that docu-
ment: the debate over ratification. Soon after the Convention adjourned, articles
and speeches—some supporting the Constitution and some attacking it—began
to proliferate. A national debate commenced, not only about the document itself,
but also about the nature of the polity that ought to exist in this country. Both
sides included many writers and speakers who were verbally adroit and steeped in
the relevant political and philosophical literature. The result was an accumulation
of material that is remarkable for both its quantity and its quality. At its apex is the
Federalist Papers, a production of Alexander Hamilton, James Madison, and John
Jay that deserves a place among the great books of Western culture.

Another burst, not as impressive as the first two but highly respectable,
occurred when the Bill of Rights was proposed. Some delegates to the Constitu-
tional Convention had vigorously asserted that such guarantees should be
included in the original document. George Mason, the principal drafter of the Vir-
ginia Declaration of Rights, so held, and he walked out of the Convention when
he failed to achieve his purpose. Even those who had argued that the rights in
question were implicit recognized the value of adding protection of them to the
Constitution. The debate was thus focused on the rights that were to be explicitly
granted, not on whether any rights ought to be explicitly granted. Again many
writers and speakers entered the fray, and again the debate was solidly grounded
in theory and was conducted on a high intellectual level.

Thus, within a few years a statement of organic law and a vital coda to it had
been produced. However, the meaning and effect of many of that document’s pro-
visions were far from certain; the debates on ratification of the Constitution and
the Bill of Rights had demonstrated that. In addition, the document existed in a
vacuumn, because statutes and actions had not been assessed by its standards. The
attempt to resolve these problems began after Chief Justice John Marshall, in
Marbury v. Madison, asserted the right of the U.S. Supreme Court to interpret and
apply the Constitution. Judicial interpretation and application of the Constitution,
beginning with the first constitutional case and persisting until the most recent, is
one of the sustained exertions of intellectual energy associated with the Constitu-
tion. The framers would be surprised by some of the results of those activities.
References in the document to “due process,” which seems to refer only to proce-
dures, have been held also to have a substantive dimension. A right to privacy has
been found lurking among the penumbras of various parts of the text. A require-
ment that states grant the same “privileges and immunities” to citizens of other
states that they granted to their own citizens, which seemed to guarantee impor-
tant rights, was not held to be particularly important. The corpus of judicial inter-
pretations of the Constitution is now as voluminous as that document is terse.
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As judicial interpretations multiplied, another layer—interpretations of inter-
pretations—appeared, and also multiplied. This layer, the other sustained intel-
lectual effort associated with the Constitution, consists of articles, most of them
published in law reviews, and books on the Constitution. This material varies in
quality and significance. Some of these works of scholarship result from meticu-
lous examination and incisive thought. Others repeat earlier work, or apply a fine-
tooth comb to matters that are too minute even for such a comb. Somewhere in
that welter of tertiary material is the answer to almost every question that one
could ask about constitutional law. The problem is finding the answer that one
wants. The difficulty of locating useful guidance is exacerbated by the bifurcation
of most constitutional scholarship into two kinds. In “Two Styles of Social Sci-
ence Research,” C. Wright Mills delineates macroscopic and molecular research.
The former deals with huge issues, the latter with tiny issues. Virtually all of the
scholarship on the Constitution is of one of those two types. Little of it is macro-
scopic, but that category does include some first-rate syntheses such as Jack
Rakove’s Original Meanings. Most constitutional scholarship is molecular and,
again, some fine work is included in that category.

In his essay, Mills bemoans the inability of social scientists to combine the two
kinds of research that he describes to create a third category that will be more
generally useful. This series of books is an attempt to do for constitutional law the
intellectual work that Mills proposed for social science. The author of each book
has dealt carefully and at reasonable length with a topic that lies in the middle
range of generality. Upon completion, this series will consist of thirty-seven
books, each on a constitutional law topic. Some of the books, such as the book on
freedom of the press, explicate one portion of the Constitution’s text. Others, such
as the volume on federalism, treat a topic that has several anchors in the Constitu-
tion. The books on constitutional history and constitutional interpretation range
over the entire document, but each does so from a single perspective. Except for a
very few of the books, for which special circumstances dictate minor changes in
format, each book includes the same components: a brief history of the topic,
a lengthy and sophisticated analysis of the current state of the law on that topic, a
bibliographical essay that organizes and evaluates scholarly material in order to
facilitate further research, a table of cases, and an index. The books are intellec-
tually rigorous—in fact, authorities have written them—but, due to their clarity
and to brief definitions of terms that are unfamiliar to laypersons, each is compre-
hensible and useful to a wide audience, one that ranges from other experts on the
book’s subject to intelligent non-lawyers.

In short, this series provides an extremely valuable service to the legal commu-
nity and to others who are interested in constitutional law, as every citizen should
be. Each book is a map of part of the U.S. Constitution. Together they map all of
that document’s territory that is worth mapping. When this series is complete, each
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book will be a third kind of scholarly work that combines the macroscopic and the
molecular. Together they will explicate all of the important constitutional topics.
Anyone who wants assistance in understanding either a topic in constitutional law
or the Constitution as a whole can easily find it in these books.



Foreword

THE HONORABLE JOSEPH F. WEIS, JR., UNITED STATES CIRCUIT JUDGE

Justice Holmes had a knack for expressing important legal doctrine in memorably
pithy terms. One of the better examples of this ability is, typically, found in a dis-
senting opinion. “Whatever disagreement there may be as to the scope of the
phrase ‘due process of law,” there can be no doubt that it embraces the fundamen-
tal conception of a fair trial, with opportunity to be heard.” Frank v. Mangum, 237
U.S. 309, 347 (1915).

That statement is deceptively simple and might lull the less inquisitive into
feeling that further exposition would be superfluous. But subjecting that quote to
the journalistic queries “who, what, when, where and why” reveals a complex,
critical and fascinating area of the law.

Professor Rhonda Wasserman has devoted most of her legal career to a search-
ing examination of the many facets of due process. In this easily readable book,
she wends her way through the thicket of case law and scholarly commentary to
arrive at a well-organized and informative presentation of an often misunderstood
subject.

Dispute resolution is a weighty process that cannot function effectively in the
absence of a highly organized system. Granting everyone, everywhere and any
time the right to be heard on any issue would create a cacophony accomplishing
little but confusion and obfuscation.

When all speak at once, no one is heard. When speech rambles interminably
over immaterial and irrelevant matters, the fact finder’s efficiency plummets to
unacceptable levels. Rules to regulate the right to be heard in the litigation milieu
become not merely desirable but essential.

Modern society has more than enough experience with unproductive babble in
other institutions to recognize its destructive effect in the courtroom setting. Yet,
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at the same time, the fundamental right to be heard must be safeguarded zeal-
ously. Patience and understanding, not unsympathetic or excessively rigid rul-
ings, must be the prevailing practice.

Professor Wasserman not only explains the practical importance of procedural
rules but explores their constitutional basis. Where litigation is to be conducted
invokes fairness in a constitutional dimension. Limitations on who may be heard
are necessary so that facilities may be available to those who have immediate and
pressing needs. When a matter is to be heard may vary from the expedited emer-
gency proceeding to one in which years of preparation and gathering of evidence
are essential.

My service as chairman of the Standing Committee on Rules of Practice and
Procedure of the Judicial Conference of the United States, and of the Advisory
Committee on Civil Rules has given me an intense exposure to matters affecting,
and affected by, due process. That experience, in addition to years on the bench
when due process is a day-to-day consideration, underlies my admiration for this
excellent book that Professor Wasserman has written. It is a valuable addition to
the legal literature of our time.
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The History of Due Process

“The history of American freedom is, in no small measure, the history of procedure.”!

The Fifth and Fourteenth Amendments to the United States Constitution bar the
government from depriving any person of life, liberty or property without due
process of law.? These Due Process Clauses afford both substantive and proce-
dural protections. As substantive limits on governmental action, the Due Process
Clauses bar the government from interfering with certain interests that are so
basic, personal or fundamental that they may not be regulated by government
absent a compelling interest, regardless of the procedural protections afforded
(Reno v. Flores, 1993).3 Among the interests protected are reproductive freedom
(Planned Parenthood v. Casey, 1992; Roe v. Wade, 1973) and the right to raise
one’s children autonomously (Troxel v. Granville, 2000; Pierce v. Society of Sis-
ters, 1925).

Our concern in this volume, of course, is with the procedural protections
afforded by the Due Process Clauses. The terseness of the phrase “due process of
law” belies an enormously powerful check on governmental power: before the
government can deprive a person of a protected interest, it must provide her with
notice and an opportunity to be heard, among other procedural protections. Our
primary objective is to explore the content, scope and significance of these pro-
tections as well as their limits. But before we begin, let us first understand the his-
torical context in which these clauses of the Constitution were adopted and the
early understanding of the phrase “due process of law.”

THE ORIGINS OF DUE PROCESS: MAGNA CARTA AND
EARLY ENGLISH LAW

Although the words “due process of law” are not found in the Magna Carta, that
charter is commonly viewed as the historical antecedent of the Due Process
Clauses. Adopted as a personal treaty between King John and his rebellious
barons in 1215, the Magna Carta protected not only the nobility but also the
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freemen, stating generally that “No freeman shall be taken and imprisoned or dis-
seized or exiled or in any way destroyed, nor will we go upon him nor send upon
him, except by the lawful judgment of his peers and by the law of the land.”*

The key phrase “by the law of the land” is derived from the Latin, “per legem
terrae.” By assuring the barons and freemen a trial by their peers according to the
customary laws of the kingdom, the charter barred execution before judgment and
other arbitrary action by the King, at least with regard to criminal procedure.’
According to Hermine Herta Meyer, the phrase “law of the land” required a par-
ticular proof procedure, including the compurgation oath and the ordeal.s Others
have advocated a broader meaning, not confined to the methods of procedure, but
referring instead to “the entire tone and substance of the law.”

As successive kings ascended to the throne, each reissued and reaffirmed the
charter, sometimes with modifications.? The phrase “due process of law” was first
introduced in a 1354 statutory reissue of the charter: “That no man of what estate
or condition that he be, shall be put out of Land or Tenement, nor taken, nor
imprisoned, nor disinherited, nor put to Death, without being brought to Answer
by due Process of the Law” (28 Edw. III ch. 3 (1354)). Like the original Magna
Carta, the 1354 statute meant that a person could be deprived of life, liberty or
property only pursuant to regular court proceedings that afforded him a right to
defend himself and included a proof procedure.’ According to Meyer, the King
changed the language from “law of the land” to “due process” to sanction the use
of new forms of procedure in the King’s Council. As revised, the charter no
longer guaranteed a particular procedure, but rather “the procedure due to [a
given] case pursuant to law.”’!® Thus, “due process of law” meant a regular proce-
dure for summoning people to trial and adjudicating their liability.!!

As initially crafted, the Magna Carta constrained the King and the 1354 statute
constrained the courts, but neither expressly regulated the Parliament, which, in
1215, had not yet been created.!? By the seventeenth century, however, the great
English commentator Sir Edward Coke took the position that Acts of Parliament,
too, were subject to the “law of the land.” For instance, in Dr. Bonham’s case,
Coke, then Chief Justice of the Court of Common Pleas, declared, “that in many
cases, the common law will controul Acts of Parliament, and sometimes adjudge
them to be utterly void” (Bonham’s Case, C.P. 1610).13 As we will see, this read-
ing of the “law of the land” was later invoked by the American colonists to chal-
lenge the legality of legislation enacted by Parliament. Coke also read the phrases
“law of the land” and “due process of law” synonymously,!* a reading that was
initially disputed but came to be widely accepted, especially in America (Mur-
ray’s Lessee v. Hoboken Land & Improvement Co., 1856).1
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THE COLONIAL CHARTERS AND EARLY
STATE CONSTITUTIONS

The colonists who moved to America claimed for themselves the same legal pro-
tections they had enjoyed in England. Thus, the colonial charters and early laws
preserved in some form or other the protections originally provided by the Magna
Carta and the 1354 statute. For example, the General Laws of New-Plimouth
(1671) barred deprivations of “Life, Limb, Liberty, Good name or Estate, under
colour of Law,” unless the person was “brought to Answer by due process
thereof 16

In the minds of the colonists, due process meant not only procedural protec-
tions in judicial proceedings and a regular indictment and jury trial in criminal
proceedings, but also a more general check against arbitrary government. As Rod-
ney Mott put it, “It is but a small step from the view that the procedure in a civil
case must be according to the law, to the conception of the law of the land as a
limitation upon the impairment of vested rights or the tyrannical exercise of the
police power.”"’

The colonists invoked due process and the “law of the land” language from the
Magna Carta in their struggles with England leading up to the Revolutionary War.
Thus, when British officials sought to enforce the Navigation Acts in Boston by
means of general search warrants, a Massachusetts attorney, James Otis, argued
that the court should invalidate Acts of Parliament that were contrary to the con-
stitution of England and the “law of the land” provision of the Magna Carta. Otis
relied on Lord Coke’s view that the “law of the land” limited the powers of Par-
liament, as well as the King and his courts.!® Likewise, in challenging the Stamp
Act, the colonists argued that it violated the Magna Carta by authorizing trials of
offenders in the admiralty courts without the protection of trial by jury.! Thus,
the colonists believed that the “law of the land” constrained the legislature as well
as the other branches of government.?

The Declaration of Independence, drafted before the war, was an “indictment
of England’s misdeeds,” but it was not a bill of rights and contained no legal
assurances of personal freedom or due process.? Nor did the Articles of Confed-
eration address personal freedom, as it was accepted at the time that each state
retained sovereignty, including the responsibility to protect the rights of its own
citizens.?? Thus, it was the states themselves that first adopted permanent consti-
tutions, including bills of rights to protect the individual liberties of their citi-
zens.? Several of these constitutions paraphrased or copied the Magna Carta,
barring deprivations of life, liberty or property except “by the judgment of his
peers or by the law of the land” (Maryland Declaration of Rights, 1776; Massa-
chusetts Constitution, 1780; New Hampshire Constitution, 1783). By Rodney
Mott’s count, eight of the thirteen states had constitutions containing the equiva-
lent of a due process clause before the Fifth Amendment was adopted, although
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none of them used the words “due process of law,” and none were interpreted
until after the federal government was established in 1787.24

The Continental Congress did not presume to enact a bill of rights to protect
citizens of the states, but it was obliged to protect the rights of those living in the
territories, including the territory northwest of the Ohio River? In 1787, it
adopted the Northwest Ordinance, which included a full bill of rights for the
inhabitants of the Northwest Territory and, borrowing language from the Magna
Carta, assured that “No man shall be deprived of his liberty or property but by the
Judgment of his peers or the law of the land.”? Unfortunately, the records of the
Continental Congress do not reveal the meaning that was attached to the phrase,
the “law of the land.”?’ The ordinance nevertheless is highly significant, for as
Robert Rutland notes, “For the first time, civil rights became a factor in national
legislation.”?8

THE FEDERAL CONSTITUTION AND THE FIFTH AMENDMENT

In time, the Articles of Confederation came under attack and a Constitutional
Convention was called to draft a constitution that would strengthen the national
government and protect private property rights against legislative attack.?” The
early debates did not focus on personal liberties, as the protection of civil rights
had been a matter of state, not national, concern under the Articles and there was
widespread satisfaction among the public with the protections thus afforded.’® As
the debates continued, however, and it became clear that the national government
would have enormous powers under the new Constitution, a group of delegates
grew concerned about potential federal interference with the rights of individual
citizens. During the last week of the Convention, these delegates moved to
appoint a committee to prepare a bill of rights, but the motion was defeated. Even
last-ditch efforts to add specific protections in piecemeal fashion—to preserve
the liberty of the press, for example —were unsuccessful.¥! No specific reference
was made to a due process clause during the entire four months that the Constitu-
tional Convention sat, which is noteworthy given the significant role that “due
process” and the “law of the land” had played in England and colonial America.®

During the months following the close of the Convention, the Antifederalists,
who opposed ratification of the Constitution, cited the lack of a bill of rights as a
primary flaw. Thomas Jefferson, who was then serving as American Minister to
France, added his voice to those advocating a bill of rights, while George Wash-
ington was far more skeptical.??

Ratification debates in the states were sometimes fierce, with vigorous argu-
ments raised in letters, newspapers and pamphlets. Much of the debate centered
on the need for a bill of rights, with the Federalists arguing that a bill of rights was
unnecessary because nothing in the Constitution divested the people of the rights
already secured to them by the state constitutions, and the Antifederalists coun-
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tering that, in the absence of a bill of rights, freedom of religion and other per-
sonal liberties would depend “on the will and pleasure” of their rulers.3* Although
the precise contours of the Antifederalist vision of a bill of rights were vague and
none of the pamphlets referred specifically to the need for a due process clause, it
is clear that proponents believed that Congressional power had to be limited “by
principles of liberty . .. based upon the fundamentals of the common law and
Magna Carta.”®

A compromise was reached in Massachusetts to ratify the Constitution but also
to submiit a set of proposed amendments to the new Congress for its considera-
tion.¥ Other states followed suit, with New York circulating a letter to the other
states suggesting another federal convention.’” Of the seven states that submitted
proposed amendments to Congress, four included the “law of the land” text from
the Magna Carta.®® Ultimately, all states but North Carolina and Rhode Island rat-
ified the Constitution, with the widespread expectation that a bill of rights would
be added.¥

When the new Congress met in New York in April of 1789, James Madison
offered a set of amendments gleaned from both the Virginia Declaration of Rights
and the amendments submitted by the states, including only those proposals that
he thought were likely to gain approval by Congress and the states.*® One of his
proposed amendments stated that “No person shall . . . be deprived of life, liberty,
or property, without due process of law. . . " Since the Constitution already pro-
vided that “the Trial of all Crimes, except in Cases of Impeachment, shall be by
Jury,”# it would have been “in part superfluous and inappropriate” to use the lan-
guage of the Magna Carta and declare that no person shall be deprived of life, lib-
erty or property except by the judgment of his peers or the law of the land
(Murray’s Lessee v. Hoboken Land & Improvement Co., 1856). Instead, Madison
used the words “due process of law,” which Coke had declared to be synonymous
with the “law of the land.”

Madison may also have chosen the phrase “due process of law” to avoid confu-
sion. After all, the phrase “law of the land” was used in the Supremacy Clause of
the Constitution.*® Since “law” in the Supremacy Clause referred to positive
enactments (i.e., the Constitution, federal statutes and treaties), while “law” in the
Magna Carta’s “law of the land” meant common law, it might have been confus-
ing to employ the phrase “law of the land” in the Fifth Amendment.*

In all events, Madison’s proposals were vetted by a committee, thoroughly
reviewed by the House sitting as a committee of the whole, and ultimately for-
warded (in revised form) to the Senate.*® After some initial wrangling about
whether to postpone consideration of the amendments until the next session of
Congress, the Senate agreed to consider the seventeen amendments forwarded
by the House. The Senate rejected several of them and consolidated the rest
(including the Due Process Clause) into twelve revised amendments, which it
then sent back to the House for its concurrence. After some further revisions by
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a conference committee, both houses approved the twelve amendments, which
ultimately were transmitted to the states.* With this check on federal power now
in the hands of the states, North Carolina finally ratified the Constitution.*’

As the states debated whether to ratify the amendments, two of the proposals—
one regarding the apportionment of seats in the House and the other on Congres-
sional salaries—were defeated. There was no opposition, however, to the Due
Process Clause of the Fifth Amendment.*8 On December 15, 1791, more than two
years after the amendments had been approved by Congress, Virginia ratified the
Bill of Rights and became the last of the eleven states needed to make the amend-
ments effective.

As adopted, the Fifth Amendment to the United States Constitution followed
the general organization of the eighth article of the Virginia Declaration of Rights.
Both dealt largely with criminal procedure, and both promised due process in a
clause that immediately followed one that barred forced self-incrimination. While
the Virginia Declaration employed the time-honored “law of the land” language
of the Magna Carta and the Fifth Amendment employed the phrase “due process
of law,” it is well-accepted that the framers, like Coke before them, read the words
synonymously.*

Notwithstanding the Fifth Amendment’s focus on criminal procedure, Rodney
Mott concludes that ““There is no doubt that the Fifth Amendment was expected to
limit arbitrary abuses of the powers of government from whatever source abuse
might come, and it is a perfectly tenable hypothesis that the due process provision
was intended to serve as a general limitation to check tyranny in any kind of case
in which it should arise.””>' To bolster this conclusion, Mott notes that one of the
primary arguments in favor of a bill of rights had been the need to curb Congres-
sional power. In his view, of the five amendments that possibly could be read to
limit Congress, only the Due Process Clause of the Fifth Amendment was broad
enough to serve as a “catch-all phrase for popular liberty.”> While agreeing that
the Due Process Clause was intended to provide general procedural protection as
well as the specific “process” guarantees contained elsewhere in the Bill of
Rights, William Crosskey nevertheless maintains that the Due Process Clause was
not intended to authorize courts to review the substantive fairness of Congres-
sional legislation.*?

DUE PROCESS BEFORE THE CIVIL WAR

The elasticity and potential breadth of the words “due process of law” have pro-
vided the Supreme Court with countless opportunities for interpretation. But in
the early years of our nation’s history, the Due Process Clause of the Fifth
Amendment was “largely irrelevant” and, in the words of Judge Easterbrook,
“fell into desuetude.”s* In fact, sixty-five years passed before the United States
Supreme Court first examined the Due Process Clause in Murray’s Lessee v.
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Hoboken Land & Improvement Co. (1856). There, an auditor for the federal
treasury found that a collector of the customs for the port of New York owed over
a million dollars to the government. The solicitor of the treasury issued a distress
warrant as authorized by federal statute, which placed a lien on the collector’s
property. The collector was provided no opportunity to be heard. When the prop-
erty was sold to satisfy the obligation, the collector challenged the constitutional-
ity of the warrant and the sale thereunder, arguing that he was deprived of liberty
and property without due process of law.

In addressing this challenge, the Court first noted the Fifth Amendment’s
opacity: “The constitution contains no description of those processes which it
was intended to allow or forbid. It does not even declare what principles are to
be applied to ascertain whether it be due process.” Notwithstanding the text’s
terseness, the Court had no trouble inferring that the Fifth Amendment Due
Process Clause restrained Congress as well as the executive and judicial
branches of government; Congress was not “free to make any process ‘due
process of law,” by its mere will” (Murray’s Lessee v. Hoboken Land & Improve-
ment Co., 1856).5

In assessing whether a process enacted by Congress constituted “due process,”
the Court applied a two-part analysis. First, it looked to those “settled usages and
modes of proceeding” under English law that were adaptable to American civic
life, and second, the Court “examine[d] the constitution itself, to see whether this
process be in conflict with any of its provisions” (Murray’s Lessee v. Hoboken
Land & Improvement Co., 1856). Thus due process was defined in terms of his-
torically accepted practice (except as modified by the Constitution itself).>

Applying this historical analysis, the Court noted that while due process of law
generally implied “regular allegations, opportunity to answer, and a trial accord-
ing to some settled course of judicial proceedings,” among other protections,
England had long treated those owing debts to the Crown more summarily than
ordinary debtors. In fact, “‘the law of the land’ authorized the employment of
auditors, and an inquisition without notice” to ascertain the existence and amount
of debts to the Crown. In light of this history and the states’ nearly universal use
of distress warrants to collect taxes before adoption of the federal Constitution,
the Court concluded that the proceedings comported with due process (Murray’s
Lessee v. Hoboken Land & Improvement Co., 1856).

Murray’s Lessee is noteworthy not only for its historical analysis, but also for
its recognition that due process applies beyond the criminal procedure context to
protect private property rights. In Charles Miller’s words, “it is this side of due
process/law-of-the-land, the side of property rights and, to a considerable degree,
natural rights, which is the genuine American ‘contribution’ to the due process
tradition.”s” Put differently, Murray’s Lessee foreshadowed the “due process rev-
olution” of the 1960s, which recognized that government benefits, employment
and other forms of largess are protected by due process.>



8 Procedural Due Process

During the mid-nineteenth century, social reform movements, including the
temperance and abolitionist movements, attempted to infuse due process with
greater substantive content.® Although these efforts are beyond the scope of this
volume, one pre-Civil War substantive due process case, Wynehamer v. People
(N.Y. 1856), foreshadows another important development in procedural due
process. In Wynehamer, a man was convicted of selling intoxicating liquors in
violation of a state temperance law. On appeal, the New York Court of Appeals
concluded that intoxicating liquors were property and held that the law violated
the state Due Process Clause. In striking down the law, the court made clear that it
is a judicial function, not a legislative function, to determine what process is due:

To say . . . that “the law of the land,” or “due process of law,” may mean the very act of leg-
islation which deprives citizens of his rights, privileges or property, leads to a simple
absurdity. The constitution would then mean, that no person shall be deprived of his prop-
erty or rights, unless the legislature shall pass a law to effectuate the wrong, and this would
be throwing the restraint entirely away (Wynehamer v. People, N.Y. 1856).

Thus, Wynehamer not only reinforces the conclusion that due process restrains
the legislature, but it also foreshadows the Supreme Court’s later conclusion that
the scope of procedural protections required by due process is a federal constitu-
tional matter, which state legislatures cannot limit by enacting summary proce-
dures to govern the deprivation of state-created rights (Cleveland Bd. of Educ. v.
Loudermill, 1985; Vitek v. Jones, 1980).5

ADOPTION OF THE FOURTEENTH AMENDMENT

The earliest drafts of the Fourteenth Amendment were introduced in Congress in
Decem