CHILDREN'S
RIGHTS
UNDER THE
AW

_




o
Children’s
Rights Under
the Law




This page intentionally left blank



=
CHILDREN'S

RIGHTS UNDER
THE LAW

Samuel M. Davis




OXFORD

UNIVERSITY PRESS

Oxford University Press, Inc., publishes works that further Oxford University’s objective of excellence
in research, scholarship, and education.

Oxford New York

Auckland Cape Town Dar es Salaam Hong Kong Karachi Kuala Lumpur Madrid
Melbourne Mexico City Nairobi New Delhi Shanghai Taipei Toronto

With offi ces in

Argentina Austria Brazil Chile Czech Republic France Greece Guatemala Hungary Italy
Japan Poland Portugal Singapore South Korea Switzerland Thailand Turkey Ukraine
Vietnam

Copyright © 2011 by Oxford University Press

Published by Oxford University Press, Inc.

198 Madison Avenue, New York, New York 10016

WWW.oup.com

Oxford is a registered trademark of Oxford University Press

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or

transmitted, in any form or by any means, electronic, mechanical, photocopying, recording, or
otherwise, without the prior permission of Oxford University Press, Inc.

Library of Congress Cataloging-in-Publication Data
Davis, Samuel M.

Children’s rights under the law / Samuel M. Davis.

p. cm.

Includes bibliographical references and index.

ISBN 978-0-19-979548-2 ((hardback) : alk. paper)
. Children-Legal status, laws, etc.—United States. 2. Children’s rights—United States.
. Parent and child (Law)-United States. 4. Juvenile justice, Administration of-United States.
. United States. Supreme Court. I. Title.

KF479.D375 2011

346.7301°35—dc22

Ul W

2010046917

123456789
Printed in the United States of America on acid-free paper

Note to Readers
This publication is designed to provide accurate and authoritative information in regard to the subject
matter covered. It is based upon sources believed to be accurate and reliable and is intended to be
current as of the time it was written. It is sold with the understanding that the publisher is not engaged in
rendering legal, accounting, or other professional services. If legal advice or other expert assistance is
required, the services of a competent professional person should be sought. Also, to confirm that the
information has not been affected or changed by recent developments, traditional legal research
techniques should be used, including checking primary sources where appropriate.

(Based on the Declaration of Principles jointly adopted by a Committee of the
American Bar Association and a Committee of Publishers and Associations.)

You may order this or any other Oxford University Press publication by
visiting the Oxford University Press website at www.oup.com



www.oup.com
www.oup.com

To my grandchildren, Jeremiah Davis Weathersbee and
Mary Carolyn Elizabeth Weathersbee



This page intentionally left blank



Contents

3 1. The Place of Children in the Law

7 2. Private Law and Children’s Rights

Introduction

Torts
10 Contracts
15  Regulation of Child Employment
18  Testamentary Transfer of Property
22 Statutes of Limitation

25  Emancipation

30 3. “Life, Liberty and Property”: The Supreme Court and Children’s
Rights

30 Introduction

31  Educational Authority of the State

31  Myer v. Nebraska

32 Pierce v. Society of Sisters

33 Wisconsin v. Yoder

35  State Authority to Regulate Activities of Children

35  Prince v. Massachusetts

37  State Regulation of Obscenity and Sexuality

37  Ginsberg v. New York

38  New York v. Ferber

38  Osborne v. Ohio

40  Reno v. American Civil Liberties Union

40  Ashcroft v. American Civil Liberties Union I and 1T
40  United States v. American Library Association

45  First Amendment Freedom of Expression in Schools
45  Tinker v. Des Moines Independent Community School District
48  Bethel School District No. 403 v. Fraser

48  Morse v. Frederick

50  First Amendment Freedom of Press in Schools

50  Hazelwood School District v. Kuhlmeier



Contents viii

51
51
53
56
56
58
58
60
63
64
64
68
70

73

73
75
76
80
83
88
90

92

92
93
94
95
95
96
97
97
97
101
106
108

109

109
112
113
115
116
118

School Discipline

Goss v. Lopez

Ingraham v. Wright

Civil Commitment of Children
Parhamv. J.R.

Abortion Decision-Making for Children
Bellotti v. Baird

H.L. v. Matheson

Planned Parenthood of Southeastern Pennsylvania v. Casey
Unmarried Fathers and Children’s Rights
Stanley v. Illinois

Michael H. v. Gerald D.

Conclusion

4. “Life”: Medical Decision-Making for Children

Introduction

The “Life-Threatening” Criterion
Baby Doe Cases

The Alternative Therapy Cases
Non-Life-Threatening Cases
Children and Consent
Conclusion

5. “Liberty”: Personal Freedom of Children

Introduction

Status Offenses and Criminal Misconduct
The State’s Response: Curfews

Origin

Emergency Curfews

Juvenile Curfews

Constitutionality of Juvenile Curfews

The Vagueness and Overbreadth Doctrines
“Presence” Versus “Remaining” Statutes
Movement Away From the Presence/Remaining Distinction
Daytime Regulations

Conclusion

6. “Property”: Protected Entitlements of Children

The Changing Concept of Property

The Concept of Property for Children

Further Refinement of Property in the School Setting
Attendance, Participation, or Membership

Grading and Evaluation

Athletics



119
119
120
120
122

125

125
128
131
131
136
136
137
138
139
139
139
141
142
143
144
144
146
148
150
150
151
154
155
159
160

163

163
165
166
169
175
178
179
186
186
190

No Pass/No Play
Residence

Age

Discipline
Conclusion

7. Children and Education

The Nature of the Right to an Education
State Control over Education

Eligibility to Receive a Free Public Education
Race or Color

Age

Residence or National Origin

Sex

Pregnancy

Health

Testing, Grades, and Evaluation
Competency Tests

Achievement/Aptitude Tests for Placement
Intelligence Tests for Placement

Tracking Systems

Grades

Educational Malpractice

Bilingualism and Biculturalism

Mental or Physical Disability

Religion and Education

State Authority to Control Nonpublic Education
Textbooks

Transportation

Public Funds for Nonpublic Schools
Release Time for Religious Instruction
Prayer and Bible Reading

8. Protection from Inadequate Parenting

Family Autonomy or Increased Intervention?

Definition of Child Maltreatment

Neglect and Dependency

Abuse

Determining the Incidence of Abuse

Evidentiary Problems in Child Abuse Cases

Competency and Credibility of Child Witnesses

Child Witnesses and the Defendant’s Right to Confrontation
Right to Confrontation When Out-of-Court Statements Are Used
Right to Confrontation When Child is Present in Court

SJUBU0Y  XI



Contents x

203
209
209
209
210
212
215
222

224

224
226
228
230
232
233
235
236
237
240
241
243
244
245
248

253

253
256
256
258
260
260
261
262
263
265
266
269
272
272
275
275
284

Evidence of Child’s Extrajudicial Statements
Waiver of Privilege

Spousal Privilege

Testimonial Privilege

Marital Privilege

Physician/Patient Privilege

Use of Character Evidence

Conclusion

9. The Supreme Court and Juvenile Justice

Introduction

Kent v. United States

In re Gault

In re Winship

McKeiver v. Pennsylvania

Breed v. Jones

Swisher v. Brady

Mlinois v. Vitale

Fare v. Michael C.

Schall v. Martin

New Jersey v. T.L.O.

Vernonia School District 47] v. Acton
Board of Education v. Earls

Safford Unified School District No. 1 v. Redding
Conclusion

10. Delinquency: Differential Treatment of Children and Adults

Introduction

Jurisdiction

Conduct Jurisdiction

Age Jurisdiction

Limitations on Jurisdiction

Exclusion of Offenses

Prosecutorial Discretion

“Reverse Certification”

Concurrent Jurisdiction

Conclusion

Pretrial Detention

Arrest

Search and Seizure

Applicability of the Fourth Amendment
School Searches

School Searches—A Separate Category?
Private Citizen/State Agent Distinction



286
288
290
296
296
300
302
302
303
305
312

326

326
326
329
334
342
342
348
354
358
360
361
363
367
371
380

383

383
385
388
404
407
412

418

418
419
419
419
420
421

In Loco Parentis Doctrine
Proprietary Interest Theory
Reasonableness of Search
Consent and Waiver
Consent

Waiver

Interrogation

The Voluntariness Test

Miranda v. Arizona and the Fifth and Sixth Amendments

Application of Miranda to Juvenile Proceedings
Waiver of Miranda Rights by a Minor

11. Adjudication

Juvenile Court or Criminal Court?

Waiver of Jurisdiction—General

Transfer Hearing and Requirements of Due Process

Waiver Criteria

The Adjudicatory Process
The Adjudicatory Hearing
Right to Counsel

Right to Jury Trial

Burden of Proof

Rules of Evidence
Confrontation and Cross-Examination
Corroboration of Confessions
Mental Capacity

Double Jeopardy

Discovery

12. The Dispositional Process

The Disposition Hearing

Procedures in the Disposition Hearing
Available Dispositions for Delinquent Children
Duration of Commitment

Probation and Parole Revocation

Appeal

13. Conclusion: Balancing the Interests

Paternalism versus Autonomy
Private Law

Public Law

General

Right to Life

Right to Liberty

IX

SVl



Contents  xii

421
422
423
424
426

429
443

Right to Property

Right to An Education

Protection From Inadequate Parenting
The Juvenile Justice System

A Final Word

Bibliography
Index



Preface and Acknowledgments

A seven-year-old boy enters a neighbor’s greenhouse, destroying several priceless
orchids and other plants that are part of the neighbor’s collection of rare plants. He
also damages the glass as well as pots and earthenware. Can he be held civilly liable
in a court for the damages? Can his parents be held liable?

The parents of a 14-year-old girl with limited English-speaking ability, along with
numerous parents of other similarly situated children, bring a lawsuit seeking to
have achievement and other tests administered in a language other than English.
Test scores are critical to the children’s placement as well as for funding purposes.
What are their chances of success?

A 13-year-old boy becomes angry at another neighborhood child while playing in
the neighbor’s yard. He goes into his house, gets his father’s high-powered rifle,
aims it out the window, and shoots and kills his friend. Will his case be handled in
juvenile court or criminal court? If he is convicted of first-degree murder in criminal
court, can he be sentenced to death or life without possibility of parole?

A 13-year-old middle school student is implicated by a “friend” who alleges that
the 13-year-old is selling prescription drugs at school. The “friend,” who is trying to
take the heat off herself, further alleges that drugs can be found in the child’s back-
pack. The principal calls the young girl into his office. Can he search her backpack?
Can he search her clothing? Can he send her into another room to be strip-searched
by a female administrator or teacher? Will her parents have any recourse?

The parents of a 12-year-old girl are attempting to deal with their unruly daugh-
ter. As punishment for her disobedience, they confine her to a room in their base-
ment, where she is locked in a small room with no windows and is occasionally
given food and drink. She is kept there for the weekend. Does their action constitute
abuse, allowing the state to step in and take temporary custody of their child?

These and many other issues are discussed and answered in this book. It is a book
about “children’s rights,” although it is impossible to examine children’s rights in
isolation without examining the respective roles played by parents and the state. The
study of “rights” is the study of power, control, and decision-making. To the extent
children have rights, they have the right to make choices for themselves and to exer-
cise control over their lives. When children do not have certain rights, it is usually
because someone else, either parents or the state, has power of control—and, there-

fore, decision-making authority—over them. This book is an effort to identify and

Xiii



Preface and Acknowledgments  xiv

examine the various interests that favor decision-making by parents, the state, or
children themselves. As such, it is a study of the very delicate relationship between
the family and the state in modern society.

No undertaking of this nature is ever completed without the help of many per-
sons. I wish to thank my research assistants who provided invaluable aid and helpful
advice: Bette Bradley, Catie Hester; Catherine Anne Daley, and Fran Murphy. I also
thank my administrative assistant, Connie Lamb, who helped with the manuscript
and preparation of the bibliography. I also thank my editors, Jessica Picone, Maria
Pucci and especially Pushpa Giri, who guided me through the editing process. I will
always be grateful to Chris Collins for giving me this opportunity. I thank Professor
Barry Feld, who read the manuscript and offered some very helpful suggestions.
And finally, I thank my family, who sacrificed their time and lent personal support

when it was most needed.

Samuel M. Davis

Oxford, Mississippi
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1 The Place of Children
In the Law

... The law’s concept of the family rests on a presumption that parents possess what a
child lacks in maturity, experience, and capacity for judgment required for making life’s
difficult decisions. More important, historically it has recognized that natural bonds of
affection lead parents to act in the best interests of their children.

... Most children, even in adolescence, simply are not able to make sound judgments
concerning many decisions. . . . Parents can and must make those judgments.

—Chief Justice Warren E. Burger
Parham v. J.R.
442 U.S. 584, 602-3 (1979)

This book is primarily about children’s rights. The word rightsis troublesome enough,
and the book itself is testimony to the numerous problems associated with the term.
The word children presents conceptual difficulties of its own. Children have been
variously referred to in the law as infants, minors, adolescents, youths, juveniles, and
the like. Sometimes particular terms are zealously touted; for example, a thousand-
page casebook on juvenile justice was criticized for not including youth or adolescent
in its subject matter index.! The terms children and child are adopted throughout
this book for purposes of consistency and for no better reason than that the author is

! FRANKLIN E. ZIMRING, THE CHANGING LEGAL WORLD OF ADOLESCENCE Xii & n.6 (1982) [herein-
after ZiMrING]. The book criticized was SANFORD Fox, CASES AND MATERIALS ON MODERN
JuveNiLE JusTICE (2d ed. 1981).

3



Children’s Rights Under the Law 4

comfortable with these terms, which sound more humanistic and less clinical than
the others.?

This is more than a book about children’s rights, however. In a broader sense, as
the title suggests, it is an examination of the relationships existing between children,
their parents, and the state. Close observation of those relationships reveals that on a
day-to-day, practical, functional basis they present a study of authority, a search for
an answer to the question of who speaks for the child: parents, the state, or the child
himself or herself.

The complexity of the relationships does not lend itself to any single, simple answer.
Depending on the circumstances and the context, children sometimes decide certain
matters for themselves, especially if they are emancipated, that is, free from parental
authority and living independently.’ In other contexts, the parents might make deci-
sions for a child, for example, decisions regarding medical treatment* or commitment
to a mental institution.®

In still other contexts, the state might make decisions on the child’s behalf, as on the
question of adequate parenting® or even regarding medical treatment, especially in
life-threatening situations.’

Unquestionably, young people frequently are subject to differential treatment
whether they are labeled children or adults. In keeping with the current trend, for
most purposes in this book, anyone under 18 years of age is considered a child and
anyone 18 years of age or older is considered an adult.® Yet, even some adults as so
defined are denied certain rights or privileges; for example, in some states one must
be 21 in order to make a will’ or 19 or older to purchase alcoholic beverages.'” Such
provisions are evidence of lingering uncertainty over the wisdom of lowering the age
of majority from 21 to 18 years of age. In contrast, the Juvenile Justice Standards
Relating to Rights of Minors propose adoption of age 18 as the age of majority for all
purposes. Anything less, the proponents claim, is both inconsistent with the notion

* In his book, Zimring notes that lawyers have a language all their own that does not correspond to
terminology found in social science literature. It was in this context that he criticized omission of
adolescent or youth from the casebook mentioned in note 1. ZIMRING, supra note 1, at xi—xiii.

* See the section on Emancipation in Chapter 2.

* See the material on medical decision-making in Chapter 4.

° See the discussion of Parham v. J.R., 442 U.S. 584 (1979), in Chapter 3.

¢ See Chapter 8.

7 See the material on medical decision-making in Chapter 4.

8 These definitions, particularly the use of age eighteen as a dividing line, are discussed generally in,
JUVENILE JUSTICE STANDARDS RELATING TO RIGHTS OF MINORs Standard 1.1 and Commentary
17-20 (Institute of Judicial Administration/American Bar Association 1980). Specific applications
are discussed in the sections on testamentary transfer of property and emancipation in Chapter 3.

° See the section on testamentary transfer of property in Chapter 2.

19 The experience in Michigan, as well as the problem generally of setting a legal drinking age, is
recounted in ZIMRING, supra note 1, at 3—7. During the Reagan presidency, federal legislation was
enacted that sought to coerce states into raising the legal drinking age to 21 by withholding up to 10
percent of federal highway construction funds from states that did not enact such legislation by
October 1, 1987. Some 23 states had previously raised the legal drinking age to 21. NEw York TIMEs,
July 18, 1984, A15, col. 1. Some whimsically proposed raising the age to 37 or 38 or even 40. And
one writer proposed a maximum drinking age of 50. Arnold Benson, Hic, New York T1mEs, July 2,
1984, A15, col. 2.



that an 18-year-old is capable of assuming adult responsibilities, and demeaning to
persons who for most purposes are regarded as adults."!

Certainly if one is regarded as a child, differential treatment is common. For most
purposes, children are treated differently from adults, and some children are treated
differently from other children. Thus, in private law, children are viewed as lacking the
capacity to enter into a binding contract'? or to make a will," and as lacking freedom
to work at certain occupations.' Emancipated children, however, are treated as adults
for some purposes and therefore can make decisions for themselves and engage in
certain activities that are denied to children generally.”

Where the Constitution has a role to play, children have the right to make some
decisions for themselves. Thus, a state cannot impose an absolute requirement of
parental consent for a child to have an abortion.'® Indeed, a mature minor'” can decide
for herself whether to have an abortion, and even if immature, she will be allowed
to obtain an abortion if the court determines that the abortion would be in her best
interests.'

Professor Frank Zimring has argued that no one single age (such as 18) should be
used in determining such matters as capacity or responsibility. Rather, he argues, the
age should vary depending on the attribute of adulthood under consideration. He
names three such attributes that often are associated with the age of majority: liberty,
entitlement, and responsibility. Liberty entails the same exercise of free choice as far
as the state is concerned, enjoyed by adults generally; for example, the right to make
decisions about medical care. Entitlements are “special opportunities the state might
wish to provide only to those who have not yet reached adulthood,” such as the Job
Corps or the old Civilian Conservation Corps (CCC). Responsibility refers to one’s
accountability for misconduct under the criminal and civil law, as well as the burden
of supporting oneself. He suggests that the age of majority for liberty be 18 and for
entitlement and responsibility 21."

Professor Zimring would not require that such determinations be wholly age-specific,
however. He prefers to create a presumption that, depending on the purpose, one must
have reached either age 18 or age 21 before he or she is free to make a choice, entitled
to some benefit or opportunity, or responsible for himself or herself. The argument
could be made in individual cases for a lower or higher age. The presumption should be

"' JUVENILE JUSTICE STANDARDS RELATING TO RiGHTS OF MiNORSs Standard 1.1 and Commentary 19
(Institute of Judicial Administration/American Bar Association 1980).

12 See the section on Contracts in Chapter 2.

13 See the section on Testamentary Transfer of Property in Chapter 2.

'* See the section on regulation of Child Employment in Chapter 2.

15 See the section on Emancipation in Chapter 2.

' Planned Parenthood v. Danforth, 428 U.S. 52, 72-75 (1976). The subject of abortion decision-
making for minors is covered in Chapter 3 and to some extent in Chapter 4.

17 See note 2.

18 Bellotti v. Baird (II), 443 U.S. 622, 642—44 (1979). These rights were confirmed later in Planned
Parenthood Ass’n v. Ashcroft, 462 U.S. 416 (1983), and City of Akron v. Akron Center for
Reproductive Health, 462 U.S. 476 (1983). These cases and other Supreme Court decisions on
abortion rights are discussed in the section on abortion decision-making for minors in Chapter 3
and in the material on medical decision-making in general in Chapter 4.

19 ZIMRING, supranote 1, at 111.
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Children’s Rights Under the Law 6

a strong one, he argues, but deciding whether it has been overcome in individual cases
would force us to articulate, examine, and constantly rethink the policy reasons under-
lying such age requirements.”

Age, in this sense, is being used as a proxy for the real, underlying issue, namely, the
question of who decides for children. There, the law is caught in a bind between com-
peting interests: the desire to protect children from others, from harmful situations,
and from their own improvidence, and the desire to give children as much autonomy
as they can bear, as soon as they can bear it.”!

The nature of these competing interests constitutes one of the major themes of
this book. Chapter 2 examines the conflicting views of children and their place in the
law as developed in various areas of private law long before any aspect of family law
came to be measured by a constitutional yardstick. Chapter 3 presents a broad consti-
tutional perspective of the authoritative roles of children, parents, and the state as
revealed in decisions of the United States Supreme Court. From there, the book
explores specific aspects of children’s rights, including the right to life, or medical
decision-making for children (Chapter 4), the right to liberty, or personal freedom of
children (Chapter 5), the right to property, or protected entitlements of children
(Chapter 6), children and education (Chapter 7), protection of children from inade-
quate parenting (Chapter 8), the Supreme Court and the juvenile justice system
(Chapter 9), differential treatment of children and adults accused of criminal miscon-
duct (Chapter 10), the adjudicatory process in juvenile court (Chapter 11), and the
dispositional process in juvenile court (Chapter 12). Finally, Chapter 13 draws some
conclusions from all of the above, particularly whether the prospect is likely that
the law, and especially the United States Supreme Court, is capable of developing a
coherent, consistent policy with respect to children’s rights.

% Jd.at111-12. An excellent review of Zimring’s book is Bruce Hafen, The Learning Years: A Review
of The Changing Legal World of Adolescence, 81 MicH. L. Rev. 1045 (1983) [hereinafter Hafen].
! Some have argued in favor of virtually total autonomy for all children. See, e.g., RicHARD EvaNs
FARsON, BIRTHRIGHTS (1974); JouN Hort, EscAPE FRoM CHILDHOOD (1974). Others have argued in
favor of increased parental control. See, e.g., Joseph Goldstein, Medical Care for the Child at Risk: On
State Supervision of Parental Autonomy, 86 YALE L.J. 645 (1977). Still others have argued for a moder-
ate approach somewhere in between. See, e.g., Bruce C. Hafen, Children’s Liberation and the New
Egalitarianism: Some Reservations about Abandoning Youth to Their “Rights,” 1976 B.Y.U. L. REv. 605.
In addition to the above works, a number of excellent books and articles have been written on the
subject of children’s rights generally and on particular aspects of children’s rights. Among them are
SAMUEL M. Davis, WALTER WADLINGTON, CHARLES H. WHITEBREAD, AND ELIZABETH ScoTT,
CHILDREN IN THE LEGAL SysTEM (4th ed. 2009); MARTIN R. GARDNER AND ANNE PROFFITT DUPRE,
CHILDREN AND THE LAw (2d ed. 2006); LAURENCE D. HOULGATE, THE CHILD AND THE STATE:
ANORMATIVE THEORY OF JUVENILE RIGHTS (1980); ROBERT H. MNOOKIN AND D. KELLY WEISBERG,
CHILD, FAMILY AND STATE (5th ed. 2005): ZIMRING, supra note 1; Robert Batey, The Rights of
Adolescents, 23 WM. & MARry L. Rev. 363 (1982); Henry H. Foster Jr., and Doris Jonas Freed, A Bill
of Rights for Children, 6 Fam. L.Q. 343 (1972); Bruce Hafen, The Constitutional Status of Marriage,
Kinship, and Sexual Privacy—Balancing the Individual and Social Interests, 81 MicH. L. Rev. 463
(1983); Hafen, supra note 20; Irving R. Kaufman, Protecting the Rights of Minors: On Juvenile
Autonomy and the Limits of Law, 52 N.Y.U. L. Rev. 1015 (1977); Michael S. Wald, Children’s Rights:
A Framework for Analysis, 12 U.C.D. L. Rev. 255 (1979).



2 Private Law and
Children’s Rights

A stranger must think it strange that a minor in certain cases may be liable for his torts
and responsible for his crimes and yet is not bound by his contracts. Of course there are
exceptions and qualifications to this general proposition. However, the common-law
conception that a minor does not possess the discretion and experience of adults and
therefore must be protected from his contractual follies generally holds sway today.

Chief Justice Frank R. Kenison
—Porter v. Wilson
106 N.H. 270, 271, 209 A.2d 730, 731(1965)

INTRODUCTION

In the private law context, law has assumed sometimes confusing and often conflicting
attitudes toward children. In the areas of contract and property law, for example, the
law traditionally has viewed children as being incapable of entering into binding con-
tracts or disposing of their property and in need of protection from more experienced
adults. The law, therefore, has assumed a protective posture in dealing with children
in these areas. On the other hand, in the area of tort law, children traditionally have
been regarded as liable for their torts where they have caused injury to others or prop-
erty damage. In contrast to the protective role assumed by the law in other areas, the
law here has accorded children a degree of autonomy and has held them accountable
for their actions.

These contrasting attitudes of the law toward children, from one area of private law
to the next, probably are the result of independent development of each area of law
without any thought given to the status of children generally under the law. Regardless
of the reasons that conflicting attitudes have developed, the fact undeniably remains
that such conflicting attitudes exist. These attitudes are presented and discussed in the

7



Children’s Rights Under the Law 8

sections that follow. The chapter culminates with a discussion of the doctrine of eman-
cipation that attempts to resolve some of the inconsistencies in the law’s attitudes
toward children; emancipation allows some children, at least, to decide some matters
for themselves as though they were adults.

TORTS

In 1863, in the case of Huchting v. Engel,' the Wisconsin Supreme Court held that a
six-year-old child was liable in trespass for damages for “breaking and entering the
plaintiff’s premises, and breaking down and destroying his strawberries and flowers
therein standing and growing”—despite the claim that the child was “of such tender
years that a suit at law could not be maintained against him.” One might suppose that
because of the date of the decision, it represents an antiquated view no longer followed
today. In truth, however, the proposition stated by the Wisconsin court—that children
can be held liable for their torts—is as valid today as it was in 1863.

A word of caution is in order. The rule is simply that children—like adults—can be
held liable for their torts. Put another way, children as a class are not immune from
liability solely because of their age.

As with virtually every rule, some qualification is in order. Thus, although children
do not enjoy absolute immunity as such, a particular child may escape liability because
he lacks the mental state required for liability. For example, because of his age, inexpe-
rience, and limited intelligence, he may be incapable of forming the intent required
for commission of an intentional tort such as battery, and he may be incapable of
negligence as well in that he cannot comprehend risks of which an adult would—
or should—be aware.’

On the latter score especially—that is, where a child is alleged to have caused injury
or property loss negligently—a child’s immaturity and lack of experience are often
taken into account. In judging whether an adult has acted negligently, the law typically
employs what is referred to as the reasonable man standard—that is, the inquiry is into
whether the subject exercised the sort of care exercised by the reasonable, ordinary
person, or put another way, whether the reasonable, ordinary person would have been
aware of the risk of which the subject was unaware.* Children, however, are not
expected to measure up to the adult standard. Consequently, the standard for children
is more subjective—that is, a child’s conduct is measured against what reasonably
would be expected of a child of like age, intelligence, and experience.’

Most of the case law on the subject has arisen in the context of cases in which children
were plaintiffs and their contributory negligence was raised as a defense. Rather than

117 Wis. 230(1863).

2 W. PaGE KEETON, PrOSSER & KEETON ON TorTs 1071 and cases cited in n.2 (5th ed. 1984)
[hereinafter KEeTON].

> Id.

+ Id. at 169-70, 173-74.

5 Id.at179and casescitedinn.47; RESTATEMENT (SECOND) OF TORTs § 283(A) (1977). Foran example
of judicial adoption of the Restatement’s special standard for children, see Standard v. Shine, 278
S.C. 337,295 S.E.2d 786 (1982). The South Carolina court reaffirmed its position more recently in
Brown v. Smalls, 325 S.C. 547, 481 S.E.2d 444 (1997).



allow children’s claims to be defeated simply because their conduct fell short of the
norm when measured by adult standards, courts have preferred application of the
more subjective children’s standard for evaluating the reasonableness of their con-
duct. This view might be attributable to a protective concern—that is, that children
with valid claims for personal injury or loss be able to seek redress for the injury
or loss.®

Commentary on this issue has suggested that no good reason appears why a child’s
conduct should not be judged on the basis of the “children’s” standard regardless of
whether the child is plaintiff or defendant. Hence, the trend is toward adoption of the
subjective standard both where the child is defendant in a lawsuit and where the child
is plaintiff and is alleged to have been contributorily negligent.” The one limitation
on this view is that if the child is engaged in an adult activity, such as driving a car or
piloting an airplane, he is held to the adult standard.®

Occasionally parents are held responsible for torts committed by their children,
usually as a result of statutes providing for parental responsibility. These statutes typi-
cally provide for a fairly low ceiling for damage awards against parents.” Louisiana’s
statute is by far the broadest in scope. It provides for parental liability for torts
committed by children with no limitation on damages'® and without regard to the
child’s ability or lack thereof to discern right from wrong."" Although Louisiana’s
parental responsibility statute is one of long standing, most of the others are more
recent enactments designed to encourage increased parental supervision of children as
a curb against vandalism.

Distinguishable from these statutory approaches, which flatly hold parents vicari-
ously liable for the negligent and intentional acts of their children, is a separate theory
of parental liability under which parents are held accountable for acts of their children
on the ground that the parent was independently negligent in failing to supervise the
child properly. For example, in Moore v. Crumpton,'? in which a rape victim sued the
parents of the unemancipated 17-year-old assailant, the court acknowledged that
parental liability can be established where the parent (1) had the ability and opportu-
nity to control the child, and (2) knew or should have known of reasons requiring
exercise of such control.” In such cases, the parent is independently negligent for

¢ KEETON, supranote 2, at 181; RESTATEMENT (SECOND) OF TorTs § 283(A), comment a.

7 KEETON, supra note 2, at 181; RESTATEMENT (SECOND) OF Torts § 283(A), comment a. Again,
for examples of cases in which courts have adopted the children’s standard in both kinds of cases see
Brown v. Smalls, 325 S.C. 547, 481 S.E.2d 444 (1997); Standard v. Shine, 278 S.C. 337, 295 S.E.2d
786 (1982).

8 KEETON, supranote 2, at 181; RESTATEMENT (SECOND) OF TorTs § 283(A), comment c.

° See, e.g., GA. CODE ANN. § 51-2-3 ($10,000.00); Mass. GEN. Laws ANN. ch. 231, § 85G ($5,000.00);
S.C. CopE ANN. § 63-5-60(A) ($5,000.00).

' La. C1v. Cope ANN. art. 2318.

' Turner v. Bucher, 308 So. 2d 270 (La. 1975).

12306 N.C. 618, 295 S.E.2d 436 (1982).

' In the Moore case, however, the court affirmed a summary judgment in favor of the defendant
parents because the evidence established that at the time the rape occurred the parents lacked the
opportunity to control the child and also had no reason to believe such control was necessary. For
a more recent decision recognizing the same cause of action but affirming the trial court’s dismissal
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failing to exercise proper control, whereas under the parental liability statutes previ-
ously mentioned, the child’s negligence (or intent) is imputed to the parent.

Another facet of tort liability affecting children is the doctrine of parent/child, or
intrafamily, immunity. A novel idea when it was first announced in an 1891 decision,!
the doctrine quickly became the established rule in this country. The immunity
doctrine states that neither parent nor child is liable to the other for tortious acts
committed by one against the other.” The chief reason offered in its favor is that it
promotes family harmony, although one might question whether having an uncom-
pensated tort in the family promotes harmony between its members, particularly in
the case of an intentional, even brutal, tort.'

Perhaps in response to such concerns, most states have abrogated the parent/child
immunity doctrine either by court decision or legislation. Today in these states, either
parent or child may bring an action against the other for the other’s tortious act.'” One
exception, however, is that courts have declined to recognize the right of a child to
bring an action against a parent for inadequate parenting.'® On the latter point,
an interesting observation is that children generally have become more litigious in
recent years, seeking to vindicate their rights not only against parents for inadequate
parenting' and wrongful life?® but against school authorities for infliction of excessive
corporal punishment®' and for what has been labeled educational malpractice.” For
the most part their efforts have met with little or no success.

CONTRACTS

In contrast to the law’s view that children may be held accountable for their tortious
acts, the law takes a protective view of children when they enter into contractual
agreements with others. The vehicle for this protective attitude is the doctrine of

of the third-party cause of action see LaTorre v. Genesee Management, Inc., 90 N.Y.2d 576, 687
N.E.2d 1284, 665 N.Y.S.2d 1 (1997).

4 Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891). The parental immunity doctrine established in
Hewlett v. George was abrogated in Glaskox ex rel. Denton v. Glaskox, 614 So. 2d 906 (Miss. 1992),
but it is mentioned here for its historical significance.

!> For a general discussion of the doctrine of parent/child immunity, see KEETON, supra note 2, at
904-7.

!¢ This and other arguments are presented and discussed in id. at 905. In Hewlett v. George, for
example, the tort complained of was false imprisonment in that the parent allegedly had caused the
child to be committed to a mental institution.

17 See generally KEETON, supra note 2, at 907 and cases and statutes cited therein at nn. 62 & 63. The
first court decision to abandon parent/child immunity was Goller v. White, 20 Wis. 2d 402, 122
N.W.2d 193 (1963), but one of the leading and most influential cases is Gibson v. Gibson, 3 Cal. 3d
914,479 P.2d 648, 92 Cal. Rptr. 288 (1971).

'8 Burnette v. Wahl, 284 Or. 705, 588 P.2d 1105 (1978).

¥ Id.

2 See, e.g., Zepeda v. Zepeda, 41 Ill. App. 2d 240,190 N.E.2d 849 (1963).

21 See, e.g., Ingraham v. Wright, 430 U.S. 651 (1977).

22 See, e.g., Donohue v. Copiague Union Free Sch. Dist., 47 N.Y.2d 440, 391 N.E.2d 1352, 418
N.Y.S.2d 375 (1979); Peter W. v. San Francisco Unified Sch. Dist., 60 Cal. App. 3d 814, 131 Cal.
Rptr. 854 (1976).



disaffirmance, which refers to the power of a child to avoid or disavow a contract into
which he has entered.”

Suppose, for example, a child and an adult enter into a contract by which the adult
agrees to sell and the child agrees to purchase an automobile. The child makes a down
payment and the car is delivered to the minor on his promise to pay a stated sum per
month until the purchase price is paid in full, at which time the seller agrees to deliver
title to the car. The minor enjoys use of the car for a couple of months and makes
his monthly payments. Everyone is happy, and the deal is proceeding as planned.
Then, however, for whatever reason—defects real or imagined or pure whim—
the child decides to back out of the agreement, and he returns the car and insists on
return of all money paid. The law is of the view that the minor has the absolute power
to disaffirm his contract; therefore, he is entitled to the return of his money and release
from any further obligation.*

Disaffirmance is wholly the child’s option. Thus, if the child stops making payments,
and the seller brings suit to collect on the contract, the child may raise minority as a
defense and thereby avoid the contract.”> Moreover, if the seller decides for whatever
reason that he has made a bad bargain, he is nevertheless bound by the agreement; he
may not seek to have the contract set aside for the reason of the child’s minority.*

Presumably, the basis for the doctrine is that children, because of their age and
inexperience, are in need of protection from their own improvidence and from more
experienced adults who might take unfair advantage of them.” At the same time,
however, this policy is in conflict with another equally compelling policy in contract
law—the policy that favors protection of the other party’s expectations, which has
particular application here if the adult has dealt fairly and in good faith with the
child.®

Perhaps because of the hardship that might be imposed on an adult who has dealt
fairly with the minor, there are a number of limitations either on the doctrine itself
or on the consequences of its application. The most obvious limitation is that for the
purpose of determining who is a child with power to disaffirm, most states have

» For an excellent discussion of the disaffirmance doctrine, more broad ranging than is possible
here, seeE. ALLANFARNSWORTH, CONTRACTS222-24(4thed.2004) [hereinafter FARNsworTH].Scholarly
comment, for the most part critical of the doctrine of disaffirmance and proposing various reforms,
includes Rhonda Gay Hartman, Adolescent Autonomy: Clarifyingan Ageless Conundrum, 51 HASTINGS
L.J. 1265, 1301-04 (2000); Juanda Lowder Daniel, Virtually Mature: Examining the Policy of Minors
“Incapacity to Contract Through the Cyberscope, 43 Gonz. L. REv. 239 (2007-08); Robert G. Edge,
Voidability of Minors” Contracts: a Feudal Doctrine in a Modern Economy, 1 Ga. L. Rev. 205 (1967);
W.D. Navin, Jr., The Contracts of Minors Viewed from the Perspective of Fair Exchange, 50 N.C. L.
Rev. 517 (1972); Robert K. Regan, Note, Restitution in Minors’ Contracts in California, 19 HASTINGS
L.J. 1199 (1968); Thomas E. Greenwald, Note, Contracts: Infant’s Disaffirmance and Infant’s Right to
Void, 52 MaRrQ. L. Rev. 437 (1969).

# See, e.g., Halbman v. Lemke, 99 Wis. 2d 241,298 N.W.2d 562 (1980); see also Dodson v. Shrader,
824 S.W.2d 545 (Tenn. 1992).

» FARNSWORTH, supra note 23, at 222-23.

% Id. at 222.

7 Kiefer v. Fred Howe Motors, 39 Wis. 2d 20, 24,158 N.W.2d 288, 290 (1968).

28
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FARNSWORTH, supra note 23, at 219-20.

Ll

S1yBIy S UBIPYIYY pue MeT ajeAlid



12

Children’s Rights Under the Law

lowered the arbitrary age limit from 21 to 18 in keeping with lowering of the age of
majority to 18 in general.”

Although the latter reform has the effect of removing the power of disaffirmance from
persons 18 or older who enter into contracts, it does not automatically mean that on
reaching the age of 18 a child immediately loses the power to disaffirm a contract into
which he previously entered. To the contrary, a child retains the power of disaffirmance
for a reasonable period after reaching the age of majority, and there are instances in
which even a delay of several years did not affect the power of disaffirmance where the
other party had not relied on the transaction.”

On the other hand, a child on reaching majority may, by word or conduct, ratify
a contract into which he had entered previously. An example of the doctrine of
ratification is found in Jones v. Dressel>' In that case, a 17-year-old boy entered into a
contract for use of the defendant’s skydiving services. The contract contained an
exculpatory clause and a provision whereby the user of services agreed not to sue the
defendant. Ten months after becoming 18, the plaintiff, now an adult, was injured in
the crash of an airplane furnished by the defendant. Subsequently the plaintiff filed
suit against the defendant, alleging that he had disaffirmed the contract within a rea-
sonable time after reaching adulthood. The court, however, held that the trial court
properly determined that by accepting the benefits of the contract after he reached
adulthood, the plaintiff ratified the contract and was bound by its terms, including the
covenant not to sue.

Another limitation on the power of disaffirmance is sometimes created by statute
for children who are professional athletes or entertainers or who have contracted for
“necessaries” (food, shelter, clothing, and the like). Such contracts cannot be disaf-
firmed, although typically, court approval of the contract is required.*> Some propos-
als, such as the Juvenile Justice Standards Relating to Rights of Minors, would go even
further by removing the child’s power to disaffirm a contract to which the child’s
parent or guardian has consented in writing, a contract entered into by a child who has
misrepresented his age where a reasonable person would have believed the representa-
tion, and a contract in which the child was a purchaser and is unable to return the
goods to the seller in substantially original condition because they have been lost or
destroyed, consumed, or given away.*

¥ Id. at 221-22.

% FARNSWORTH, supra note 23, at 224 & n.16, citing Cassella v. Tiberio, 150 Ohio St. 27, 80 N.E.2d
426 (1948) (eleven years).

' 623 P.2d 370 (Colo. 1981). But in another case, the court held that a minor, by continuing to live
in an apartment for one and a half months after reaching the age of majority and continuing to pay
rent, ratified the lease. Fletcher v. Marshall, 260 Ill. App. 3d 673, 632 N.E.2d 1105 (2d Dist. 1994).
32 See, e.g., CaL. FaMm. CoDE §§ 6712, 6750, 6750 (contracts for necessaries cannot be disaffirmed;
contracts for artistic or creative services and professional sports contracts cannot be disaffirmed
if they have been approved by the appropriate court); N.Y. Arts & CuLT. AFr. Law § 35-03
(contracts entered into by child athletes and performing artists, if approved by the court, cannot be
disaffirmed).

3 JUVENILE JUSTICE STANDARDS RELATING TO RIGHTS OF MINORS, Standard 6.1 (A) (Institute of
Judicial Administration/American Bar Association 1980). Nevertheless, Standard 6.1(B) provides
that a contract of a minor under the age of twelve is void.



An example of the latter kind of statutory limitation is found in the attempt by
Brooke Shields to prevent publication of nude photographs taken when she was ten
years old and working as a model. Section 51 of New York’s Civil Rights Law creates a
civil cause of action for use of a living person’s name, portrait, or picture for advertis-
ing purposes without written consent of the person, or if the person is a child, his or
her parent or guardian. Shields brought suit against the photographer who took the
pictures, seeking to disaffirm the consent executed by her mother on her behalf.

The New York Court of Appeals, while conceding that under principles of common
law a child has the power to disaffirm a contract, concluded that the legislature has the
authority to abrogate a child’s right to disaffirm and intended to do so in this instance
by providing for consent on a minor’s behalf by a parent or guardian.* Therefore,
Shields was bound by the consent executed by her mother on her behalf and could not
disaffirm it.

In situations in which a child unquestionably has the power to disaffirm, questions
nevertheless arise with respect to the consequences resulting from the disaffirmance,
especially whether and to what extent the child has to make restitution to the other
party. The traditional rule is that the child need return only what remains in his pos-
session. To return to the example used earlier, if a child contracts for the purchase of
an automobile and he later disaffirms the contract, he is entitled to return of all money
paid, and for his part he need return only the automobile as is. If it is wrecked, he must
return the wreckage; if it is lost or totally destroyed, he has nothing to return and is
under no further obligation.” At least one court has made a departure from the tradi-
tional rule, holding the child accountable for the value of the benefit actually received,
not to exceed the price he agreed to pay for the goods.* The latter view is particularly
compelling where the child is engaged in business for himself.”

Several exceptions to the traditional rule operate to mollify the hardship that
otherwise would result to a party entering into a contract with a minor. One exception
is that a child is liable for the reasonable value of necessaries where the parent has
failed to meet the child’s needs. What constitutes a “necessary” is a mixed question of
fact and law; certainly it is something necessary for survival, such as food, shelter, or
clothing, but could include medical care and transportation as well.*® If the child has
obtained the goods on his parent’s credit and not on his own credit, then the parent,
not the child, is liable.”

** Shields v. Gross, 58 N.Y.2d 338, 448 N.E.2d 108, 461 N.Y.S.2d 254 (1983).

» See, e.g., Halbman v. Lemke, 99 Wis. 2d 241, 298 N.W.2d 562 (1980).

% Hall v. Butterfield, 59 N.H. 354 (1879). The court has continued to adhere to its rule. Porter v.
Wilson, 106 N.H. 270, 209 A.2d 730 (1965). See Dodson v. Shrader, 824 S.W.2d 545 (Tenn. 1992).
7 The New Hampshire court, for example, held in one case that a child engaged in the milk delivery
business was bound by his contract with his supplier to pay for the benefits he actually received—that
is, the reasonable value of the goods furnished him pursuant to his contract. Bartlett v. Bailey, 59
N.H. 408 (1879). Indeed, some states by statute declare children engaged in business bound by their
contracts entered into in the course of that business. See, e.g., GA. CODE ANN. § 13-3-21; KaN. STAT.
ANN. § 38-103; VA. CoDE ANN. § 8.01-278(A).

% See generally FARNSWORTH, supra note 23, at 225-26 and cases cited therein. A car, for example,
might be considered a necessity where the child uses it in the conduct of his business, school, and
social activities. Rose v. Sheehan Buick, 204 So. 2d 903 (Fla. Dist. Ct. App. 1967).

¥ FARNSWORTH, supra note 23, at 226.
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Another exception sometimes is allowed where the child as plaintiff seeks to recover
money already paid, as opposed to where the child as defendant claims his minority as
a defense. Thus, if the child receives the property and makes partial payment, then
disaffirms and seeks a return of his money, he is entitled to avoid the contract but must
restore the property to the seller and make restitution to the seller for the value of
benefits received. The value of benefits received normally is equal to the depreciation
of the property during the time the child held it, which is probably equal to the amount
of payments actually made to the seller.*

The latter exception is based on the notion that a child’s minority should be used
as a shield but not as a sword.*! As a practical result, one who furnishes goods or ser-
vices to a minor for cash is entitled to restitution in full if the child disaffirms and then
seeks a return of his money, whereas one who furnishes goods or services on credit is
not. From the child’s perspective, if he improvidently pays cash in full or a cash down
payment for goods or services, he must account in full or to the extent of the down
payment, but if he obtains the goods on credit, he is not held accountable.*

Another exception is allowed where the child has misrepresented his age. A number
of courts have held that if the child misrepresents his age and the seller reasonably
relies on the representation, the child is obligated to make restitution for the deprecia-
tion of the property, typically a vehicle of some kind.* The underlying rationale for
this view is that children are liable for their torts (see the preceding section on Torts)
and the child’s fraudulent misrepresentation of age is a tort if the other party relied on
it. Because reliance occasioned the furnishing of goods or services, and the other party
suffered loss because of the child’s disaffirmance, the loss is viewed as caused by the
misrepresentation; restitution in full, therefore, is dictated.* Some courts go further,
taking the position that because of his misrepresentation a child is estopped (that is,
prevented under the law because of his misconduct) from asserting minority as a
defense and is liable not just for restitution but on the contract itself.*

The fact of the limited number and scope of these exceptions bears witness to the
reluctance of most courts to depart from the traditional rules allowing disaffirmance
but not requiring restitution. As one court has put it, to do otherwise would “force the

40 See, e.g., Rice v. Butler, 160 N.Y. 578, 55 N.E. 275 (1899).

4 Ricev.Butler, 160 N.Y. at 582-83,55N.E. at 276, quoting 2 J. KENT, COMMENTARIES ON AMERICAN
Law *240.

42 FARNSWORTH, supra note 23, at 226-27.

# See, e.g., Cain v. Coleman, 396 S.W.2d 251 (Tex. Civ. App. 1965). If there is no misrepresentation,
however, the traditional rule applies that is, the seller is entitled to return of the property “asis.” See,
e.g., Rutherford v. Hughes, 228 S.W.2d 909 (Tex. Civ. App. 1950).

4 FARNSWORTH, supra note 23, at 227 and cases cited in nn. 21 & 22. Some courts, however, take
the view that if the child has not actively misrepresented his age but rather merely has signed a
standard form containing an affirmation that the purchaser is an adult, no misrepresentation has
occurred and the traditional rule of restitution applies. Id. at 227 & n.23. Moreover, some courts
reject the misrepresentation rationale altogether, reasoning that treatment of misrepresentation of
age as a tort indirectly involves enforcement of the contract, which is contrary to the doctrine of
disaffirmance. Id. at 227 & n.24.

# Id. at 227-28 & n.25.



minor to bear the cost of the very improvidence from which the infancy doctrine is

supposed to protect him.”*

REGULATION OF CHILD EMPLOYMENT

From a very early time the law has assumed a protective attitude toward children in
the area of employment.*’ In response to humanitarian concerns for children working
in hazardous occupations, for young children working at any occupation, for children
working excessively long hours, and for conditions in the work place generally, laws
regulating various aspects of child employment were enacted to protect children from
physical danger and exploitation.*®

Concerns for the welfare of children are real. Perhaps no example illustrates them
so dramatically as the incident that occurred on July 23, 1982, when, during the
filming of a movie at 2:30 in the morning, a helicopter fell out of control, crashing into
and killing veteran actor Vic Morrow and two child actors, aged six and seven years
old. Questions surfaced immediately regarding why children of that age were engaged
in such an activity at that time of day.”

Both federal and state laws regulate child labor practices. Included in the federal
Fair Labor Standards Act,” for example, are numerous provisions relating to child
employment. The act prohibits an employer involved in interstate commerce or
in production of goods for interstate commerce from engaging in “oppressive
child labor” practices.” Violations are punishable with civil and criminal penalties.*

4 Halbman v. Lemke, 99 Wis. 2d241, 251, 298 N.W.2d 562, 567 (1980). But see Dodson v. Shrader,
824 S.W.2d 545 (Tenn. 1992), where the court held that a minor is entitled to a return of his money,
less the amount attributable to his use of, depreciation in, or negligent or intentional damage to the
item purchased.

47 The state’s interests in the welfare of children generally, and in particular the welfare of children
in the workplace were discussed in the Supreme Court’s decision in Prince v. Massachusetts, 321
U.S. 158, 165, 168—70 (1944). Prince v. Massachusetts is presented subsequently in Chapter 3.

% For historical background of the child labor laws, see 1 GRACE ABBOTT, THE CHILD AND THE
StaTE (1938). A good overview of the various kinds of legislative restrictions, plus an analysis of the
related issues, is Peter J. McGovern, Children’s Rights and Child Labor: Advocacy on Behalf of the
Child Worker, 78 S.D. L. Rev. 293 (1983). Other commentary includes Note, Child Labor Laws—
Time to Grow Up, 59 MINN L. REv. 575 (1975); JUVENILE JUSTICE STANDARDS RELATING TO RIGHTS
oF MINORs, Standards 5.1-5.4, commentary at 87-100 (Institute of Judicial Administration/
American Bar Association 1980). A more contemporary article, with a narrower focus, is Adam P.
Greenberg, Note, Reality’s Kids: Are Children Who Participate on Reality Television Shows Covered
under the FLSA?, 82 S. CaL. L. REv. 595 (2009).

4 L.A. TiMEs, July 24, 1982, pt. 1, at 1, col. 2. Under the Fair Labor Standards Act, 29 U.S.C.A.
§$ 201 et seq., an exemption from the act’s regulation of child labor is created for children employed
as actors or performers in motion pictures, radio, theater, or television. 29 U.S.C.A. § 213(c)(3).
Under applicable state law, however, such an exemption might not exist. See, e.g., CAL. LABOR CODE
§ 1308.5.

0 29 U.S.C.A. §§ 201 et seq. (1938).

51 Id. § 212(c).

52 1d. §§ 215(a)(4), 216(a), (e).
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Oppressive child labor is defined under the act as employment of children under the
minimum legal age for a particular type of employment.*

Generally, the minimum age for employment is 16 for any occupation and between
16 and 18 for occupations that have been declared by the Secretary of Labor as posing
a significant health or safety hazard to children.* Occupations that have been desig-
nated as hazardous or detrimental to the health or well-being of children include
mining; logging and sawmilling; slaughtering, meat packing, or processing and ren-
dering; manufacture of brick, tile, and explosives (including storage of explosives);
wrecking, demolition, and shipbreaking; roofing; excavation; acting as a helper on
a public road; and any occupation involving operation of certain types of machin-
ery (for example, saws), repair of certain types of machinery (for example bakery
machinery), or exposure to radioactive materials.”

Employment in other occupations, even those designated as hazardous agricultural
occupations,” generally is permissible for children who are age 16 or older.” Children
age 14 or older may be employed in some occupations, but not manufacturing or
mining, where specific precautions have been taken to assure their safety.*

Finally, special allowance is made for children engaged in agricultural occupations.
Generally, children age 14 or older may work after school hours in agricultural occu-
pations other than those deemed hazardous (see above).” Also, children under age 12
may be employed in nonhazardous agricultural occupations on the family farm, and
children ages 12 and 13 may be employed in nonhazardous agricultural occupations
with parental consent or where the parent is employed on the same farm.*

An exemption from the age and occupation requirements of the act is allowed
for children employed as actors or performers in motion pictures, radio, theater, or
television.®! Perhaps this exemption exists for reasons similar to those supporting
special treatment of contracts entered into by children who are professional athletes
or entertainers,*” although the entertainment industry poses hazards of its own for
children (as indicated by the helicopter incident mentioned above).

Individual states also have laws regulating child employment.*® State laws apply in
addition to federal laws; in fact, if state law imposes stricter requirements than those
imposed under federal law, federal law adopts the state’s stricter requirements.®*
Moreover, state law might apply exclusively in a situation to which federal law is

5 1d. §203(1).

S Id.

» 29 C.F.R. §§ 570.51-570.68.

% Fair Labor Standards Act, 29 U.S.C.A. § 213(c)(2). For a list of agricultural occupations deemed
hazardous, see 29 C.F.R. § 570.71. For the most part they deal with operation of or exposure to
certain types of machinery, exposure to certain animals, or exposure to toxic chemicals.

7 Fair Labor Standards Act, 29 U.S.C.A. § 203(1); 29 CE.R. § 570.2(a)(1).

8 Fair Labor Standards Act, 29 U.S.C.A. § 203(1); 29 CE.R. §§ 570.2(a)(1), 570.31-570.38.

% Fair Labor Standards Act, 29 U.S.C.A. § 213(c)(1)(C), (¢)(2).

% 1d. § 213(c)(1)(A)-(B), (c)(2).

o1 Id. § 213(c)(3).

2 See discussion in the preceding section on Contracts.

© Because of the breadth and diversity of such laws, the reader is referred to the sources cited in
note 48 supra for an overview of some of the state laws.

¢4 Fair Labor Standards Act, 29 U.S.C.A. § 218; 29 C.F.R. §§ 570.50(a), 570.129.



inapplicable—for example, employment that does not touch on interstate commerce
in any way or employment exempted from federal law but not from state law.%

Aside from civil penalties and criminal fines, what are the consequences, to an
employer, of violation of laws regulating employment of children? The case of Vincent
v. Riggi & Sons® furnishes an example. In that case, a builder hired a 13-year-old boy
to mow the lawn of a newly constructed house, and the boy accidentally cut off three
of his toes while mowing the lawn with his father’s power mower. State law prohibited
employment of children under age 14 in “any trade, business or service.” The boy
brought suit against the builder for his injuries, but the jury returned a verdict for the
defendant, largely because the jury was not told of the employment prohibition but
was told that they could consider the boy’s contributory negligence.

On appeal, the New York Court of Appeals reversed, holding that the jury should
have been told of the prohibition against employing children under age 14 and should
not have been told that they could consider the boys contributory negligence. The
policy behind child employment regulations, the court said, is to protect children
from exploitation and from their own negligence. If a child’s negligence could be
considered against him, he would lose the very protection the statute was designed to
afford.”” Therefore, an employer of child labor, in violation of law, is liable regardless
of the child’s contributory negligence.

Federal and state laws also impose wage requirements for employment of children
and adults, typically in the form of a minimum wage. Under current federal law, for
example, the minimum wage generally is $7.25 per hour.® The Fair Labor Standards
Act, however, provides numerous exemptions, some of which specifically apply to
children and others of which by implication include children. For example, the act
allows an exemption for learners, apprentices, and messengers® and provides that
full-time students, under special circumstances, may be paid at a rate not less than 85
percent of the minimum wage for employment in retail and service establishments.”
Moreover, newspaper carriers and persons engaged at home in making natural

 As an example of the latter, under federal law, an exemption is allowed for children employed as
actors or performers in motion pictures, radio, theater, and television. Fair Labor Standards Act,
29 U.S.C.A. § 213(c)(3). Under California law, however, no exemption is allowed, and a special
permit must be granted for child performers. CaL. LaBor CopEe § 1308.5. California law also provides
that generally children under age 16 cannot work before 7 a.m. or after 7 p.m., with hours extended
somewhat during the summer and more restricted during the school year. Children between 16 and
18 years of age generally cannot work before 5 a.m. or after 10 p.m., with similar extensions for the
summer and restrictions during the school year as with the younger age group. Car. LABor CoDE
§ 1391. To return to the incident in which Vic Morrow and the two child actors were killed, see note
49 and accompanying text, apparently no violation of federal law occurred, but unless a special
work permit had been issued, there did appear to be a violation of state law. In fact, an official at the
time stated that normally children under age eight cannot work past 7 p.m. unless a special waiver
is granted, and no such waiver had been sought. L.A. TimEs, July 24, 1982, pt. 1, at 1, col. 2.

% 30 N.Y.2d 406, 285 N.E.2d 689, 334 N.Y.S.2d 380 (1972).

7 Compare the Wisconsin Supreme Court’s similar sentiments in the contracts context in Halbman
v. Lemke, 99 Wis. 2d 241, 298 N.W.2d 562 (1980).

% Fair Labor Standards Act, 29 U.S.C.A. § 206. The most recent increase was approved in July
2009.

® Id. § 214(a).

" Id. § 214(b).
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evergreen wreaths are exempted,” as are some children engaged in certain agricultural
occupations.”

Efforts have been made over the years to set a lower minimum wage for children.
For example, in 1981, a subminimum wage for persons in the 16 to 19 age group was
proposed. It immediately drew opposition from organized labor. One union leader
dubbed the proposal the “McDonald’s windfall gift amendment” because of the sav-
ings that would result for the fast-food chain, an employer of large numbers of teenage
workers.” The proposal was not adopted. In 1984, the proposal resurfaced in a form
that would have authorized a subminimum wage of $2.50 per hour (as opposed to
$3.35 for adults at the time) for persons between ages 16 and 21 employed during the
summer months. The National Conference of Black Mayors endorsed the proposal
because of their concern over “the persistence of the tragedy of youth unemployment,
particularly the problem of minority youth unemployment.””* Substantiating their
concern, Labor Department figures for April 1984 showed an unemployment rate of
19.4 percent among 16- to 19-year-old youth generally and for black youth in the same
age group, a rate of 42.9 percent.”

Organized labor was critical of such proposals because of the fear that a lower
minimum wage for youth inevitably would mean displacement of adult workers.”
Moreover, contrary to earlier indications, fast-food chains were skeptical of a sub-
minimum wage for youth because of speculation it would prompt a higher minimum
wage for adults.”” The 1984 proposal was also criticized because it was not comprehen-
sive enough and failed to take into account the correlation between educational defi-
ciencies and unemployment; what was needed, it was claimed, was a program to create
opportunities and incentives “to acquire basic educational skills crucial to success in
the job market.””® Eventually, a subminimum wage was approved in 1996, prescribing
a lower minimum wage for “newly hired” employees under age 20.”

TESTAMENTARY TRANSFER OF PROPERTY

At common law a male who had reached 14 years of age or a female of 12 years of
age was deemed capable of disposing of his or her personal property by will, but a
disposition of real property by will was valid only if the person had reached the age of

' Id. § 213(d).

2 Id. § 213(a)(6)(B)-(D).

73 N.Y. TiMmEs, Mar. 26, 1981, at B15, col. 5.

7 Id., April 21, 1984, § 1, at 20, col. 6.

> Id., May 6, 1984, § 1, at 25, col. 1.

7 Id.

77 Id., May 17, 1984, at B14, col. 4.

8 Augustus F. Hawkins, Promoting Jobs for Youth, id., June 26, 1984, at A25, col. 1. Hawkins,
a Democrat from California, was chairman of the House Education and Labor Committee’s
subcommittee on employment opportunities.

7 Pub. L. 104-188 § 2105(c)(4), 1996 HR 3448.



majority—that is, 21 years of age.*” In England after the Wills Act® in 1837, however,
the age requirement was the same—that is, 21 for disposition of both realty and
personalty.®

In 1929 in the United States, 11 states employed different ages for disposition of
personal as opposed to real property.*> In all these states today, however, the age
requirement is the same for testamentary disposition of both realty and personalty.®

Adoption of a common age in these states is but a part of a larger development that
has taken place in recent years. With few exceptions,® all states and the District of
Columbia have adopted 18 as the age at which one can make a valid will, regardless of
the nature of the property.*® This development probably reflects widespread accep-
tance of 18 as the age of majority, as well as recognition that at age 18 young people
possess sufficient intelligence and understanding to dispose of real property as well
as personal property.*’

One might reasonably ask why capacity to make a will is age specific at all in the case
of children. One might compare, for example, the attitude of the law toward older
persons who make wills. In such a case, the law disregards age and asks only whether
the person had testamentary capacity—that is, whether he had sufficient mental
capacity to understand the nature of his act in making the will, to understand and
recall the nature and location of his property, and to understand and recall his rela-
tions, who are the natural objects of his bounty and whose interests would be affected
by the will.® In fact, a presumption exists that one has testamentary capacity, and the

8 THOMASE.ATKINSON,HANDBOOKOFTHELAWOFWILLS229-30(2ded.1953) [hereinafter ATKINSON;
see Banks v. Sherrod, 52 Ala. 267 (1875). Sometimes the common law age requirement for disposi-
tion of personalty was said to be fourteen without qualification as to sex. See Deane v. Littlefield,
18 Mass. (1 Pick.) 239 (1822).

811 Vict. ch. 26, § 7 (1837).

82 ATKINSON, supra note 80, at 230.

8 Percy Bordwell, The Statute Law of Wills, 14 Iowa L. Rev. 172, 179 (1929).

8 Ara. CODE § 43-8-130; ARK. STAT. ANN. § 28-25-101; Coro. REv. StaT. § 15-11-501; MD. CODE
ANN., EsT. & TrRUSTS § 4-101; MO. ANN. STAT. § 474.310; N.Y. EsT. POwERS & TRUsTS LAW § 3-1.1;
R.I. GeEN. Laws § 33-5-2; S.C. CopE ANN. § 62-2-501; TENN. CODE ANN. § 32-1-102; VA. CODE
ANN. §§ 64.1-46, -47; W. Va. CopE §§ 41-1-1, -2.

% The lone exceptions are Georgia and Louisiana. In Georgia a minor fourteen or older may make
a will “unless laboring under some disability.” Ga. Cope ANN. § 53-4-10. In Louisiana a minor 16
or older can make a will, La. Crv. Cope ANN. art. 1476 (even though age of majority is 18, La. Cv.
CoDE ANN. art. 37).

% In addition to the statutes set forth in note 84, see CaL. PrRoB. CODE §§ 6100, 6220; FLA. STAT.
ANN. § 732.501; ILL. ANN. STAT. ch. 110%, § 4-1; Mass. GEN. Laws ANN. ch. 191, § 1; Micu. Comp.
Laws ANN. § 700.2501; N.J. STAT. ANN. § 3B:3-1; Or1o Rev. CopE ANN. § 2107.02; PA. STAT. ANN.
tit. 20, § 2501; TEx. PROoB. CODE ANN. § 57.

8 For example, in Arkansas, which formerly allowed testamentary disposition of personality at
age 18 but did not allow disposition of realty until age 21, the law was changed to allow disposition
of all types of property at age 18. The Committee Comment following § 28-25-101 of Arkansas
Statutes Annotated explains:

The committee feels that no distinction should be made between the right to dispose of personalty and
the right to dispose of realty, and that the general intelligence and business judgment of minors has

been raised substantially since the adoption of the [statutes] now in force.

8 See, e.g., In re Estate of Lockwood, 254 Cal. App. 2d 309, 62 Cal. Rptr. 230 (1967).
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burden to show otherwise is placed on the party challenging the will.* As a practical
matter, the presumption is difficult to overcome.”

Why, then, should minors, wholly for the reason of age, be regarded as incompetent
to dispose of their property by will, especially since they are held liable for their torts”
and in some instances are bound by their contracts?®* Why should not a child who, as
an entertainer or professional athlete may be bound by his contracts with other persons,
also be capable of disposing of his property by testamentary gift?

In California, for example, one must be age 18 or older to make a will.”* California
law provides elsewhere, however, that an emancipated minor® is regarded as an adult
for certain purposes, such as determining capacity to enter into a contract and, more
recently, to make a will.”> The comments following this statute indicate that because
entering into a contract requires greater capacity than that required to make a will, it
made little sense to allow emancipated minors to enter into binding contracts, which
they could do under existing law, while denying them the right to dispose of their
property by will.” Perhaps for similar reasons, other states allow persons under age 18
to make wills where they have been emancipated by marriage,” service in the armed
forces or merchant marine,” or by judicial decree of emancipation.*

Children generally can inherit property from others if provision is made for them.
Little protection exists, however, against outright disinheritance. Thus, if a parent
wishes to disinherit a child, he need only mention the child by name in the will
and disinherit him.'® Despite disinheritance, however, children may be entitled to
certain protections such as a “family allowance” during the time the estate is being

8 Id.; In re Estate of Goetz, 253 Cal. App. 2d 107, 61 Cal. Rptr. 181 (1967); In re Estate of Wynne,
239 Cal. App. 2d 369, 48 Cal. Rptr. 656 (1966).

% For cases in which the decedent was found to have testamentary capacity despite evidence of
mental infirmity and eccentric behavior, see In re Estate of Goetz, 253 Cal. App. 2d 107, 61 Cal. Rptr.
181 (1967); In re Estate of Wynne, 239 Cal. App. 2d 369, 48 Cal. Rptr. 656 (1966); In re Estate of
Sanderson, 171 Cal. App. 2d 651, 341 P.2d 358 (1959). For a case in which the decedent was found
to lack testamentary capacity, see In re Estate of Lockwood, 254 Cal. App. 2d 309, 62 Cal. Rptr. 230
(1967).

91 See the section on Torts.

%2 See the section on Contracts.

% CaL. ProB. CopE §§ 6100, 6220.

% CaL. Fam. CopEk § 7002 defines emancipated minor:

A person under the age of 18 years is an emancipated minor if . ..
(a) The person has entered into a valid marriage, whether or not the marriage has been dissolved.
[b) The person is on active duty with the armed forces of the United States.
[c) The person has received a declaration of emancipation pursuant to Section 7122.Emancipation

is discussed further in a subsequent section.

% Id. § 7050.
% Id., Law Revision Commission Comment.

7 See, e.g., IDAHO CODE ANN. §§ 15-1-201(15), 15-2-501; Iowa Cope ANN. §§ 599.1, 633.264;
KAN. STAT. ANN. §§ 38-101, 59-601 (age 16 or older and married); Nes. Rev. StAT. §§ 30-2209(26),
30-2326; N.H. REV. STAT. ANN. § 551:1; Or. REV. STAT. § 112.225; TEX. PROB. CODE ANN. § 57.

% IND. CODE ANN. § 29-1-5-1; TEX. PrROB. CODE ANN. § 57.

% KAN. STAT. ANN. §§ 38-108 to -110, 59-601.

1% An exception exists under Louisiana civil law, which contains a limitation on a decedent’s power

to exclude children. Depending on the number of children he leaves, they are entitled to a stated
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administered,'”’ temporary possession of the family residence,' and even continued

use and enjoyment (that is, ownership) of the family residence.'®

The most troublesome cases have been those in which the child was born after the
will was made or, though born, simply was not mentioned in the will. Pretermitted
children (that is, children not mentioned in the will) and afterborn children usually
are entitled to a share of the parent’s estate. In California, for example, with some
exceptions, a pretermitted child born or adopted after execution of the will is entitled
to a share of his parent’s estate equal to the share he would have received if the parent
had died intestate (that is, without a will).! The exceptions cover situations in which
it appears the omission was intentional.'® In the case of any other pretermitted child,
such child is protected only if the omission occurred either because the decedent erro-
neously thought the child was dead or because he was unaware of the child’s birth.'

Special provision generally is made for inheritance rights of adopted children.
Traditionally, they could inherit both from their natural parents and adoptive parents.
Under many modern statutes, however, adopted children are recognized fully as part
of their adoptive families and therefore can inherit only from their adoptive parents.'””
Allowance is sometimes made in two instances: (1) where the child’s birth parent
remarries and the stepparent adopts the child, the child may inherit from the birth
parent;'® and (2) where one of the child’s birth parents dies, the surviving birth parent
remarries, and the stepparent adopts the child, the child may inherit from the deceased
birth parent.'®

In some states (for example, California), an adopted child can inherit not only from
the adoptive parents but in some instances from the birth parents as well,'? although
the birth parents may not always inherit from the child.'"

share of his estate, and they cannot be excluded without just cause set forth in the will itself.
La. Crv. CopE ANN. arts. 1493, 1495.

101 See, e.g., CAL. PrROB. CODE § 6540.

12 Id. § 6500. The surviving spouse and children also may be given use of any other property of the
decedent that is exempt from a money judgment. Id. § 6510.

19 1d. §§ 6520-6521.

104 Jd. § 21620. This provision is based on Un1r. Pros. Copk § 2-302(a) (1969).

195 Thus, such a child is disinherited if (1) it appears from the will itself that the omission was inten-
tional; (2) when the will was executed the decedent had children and left substantially all of the
estate to the other parent of the omitted child; or (3) the decedent provided for the child outside the
will and it appears that he intended such provision to be in lieu of a testamentary share of the estate.
CAL. ProB. CobE § 21621. These exceptions are taken from Unir. Pros. Cope § 2-302(a) (1969).
1% Tn either event the child is entitled to a share of his parent’s estate equal to the share he would
have received if his parent had died intestate. CAL. PrRoB. CoDE § 21622. The provision that entitles
the child to a share of the estate if his parent erroneously thought he was dead is taken from
Unir. Pros. Cobk § 2-302(b) (1969).

17" See, e.g., ALASKA STAT. § 25.23.130 (unless the adoption decree expressly provides for continued
inheritance rights from the natural parents); Mass. GEN. LAws ANN. ch. 210,§ 7;N.Y. Dom. REL. Law
§ 117; On1o REv. CoDE ANN. § 3107.15; Wis. STAT. ANN. § 854.20(1)-(2).

108 See the Alaska, New York, Ohio, and Wisconsin statutes cited in note 107.

19 See the Alaska, Massachusetts, Ohio, and Wisconsin statutes cited in note 107.

110 CaL. Pros. CopE § 6450. The adoptive parents can also inherit from the adopted child. Id.

1 Td. § 6451(b).

14
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As further protection, unless a contrary intent appears, an adopted child usually
is included in any bequest or devise to a class described generally as children, issue,

or heirs.!?

STATUTES OF LIMITATION

All states impose time limitations, known as statutes of limitation, within which one
having a cause of action must bring it or else be foreclosed from bringing it in the
future. Different time limits apply to different causes of action. For example, California
provides that the statute of limitations for any action on a written contract is four
years;'"® on an oral contract the statute of limitations is two years.'* For some actions
the statute of limitations is longer; for example, for a cause of action against a devel-
oper, contractor, or architect based on a claim of faulty design, it is ten years.'"

As another example of the law’s protective attitude toward children, statutes of
limitation do not run during a child’s minority for any cause of action arising during
minority. Thus, in California, for any of the causes of action mentioned above, the
statute of limitations does not begin to run against a minor until the age of majority is
reached."® The same is true of any other cause of action accruing during minority—
that is, the statute is “tolled” during minority."”’

If the purpose of statutes of limitation is to encourage—indeed, require—persons
with knowledge of legitimate claims to seek timely relief, such purpose is thwarted
under provisions tolling statutes of limitation during minority. One readily can see
that from the potential defendant’s perspective the possibility of legal action may be
outstanding for a number of years—perhaps 20 or more—if the statute of limitations
does not begin to run until a child reaches the age of majority. What social value—other
than the law’s patronage of children—offsets the considerable disadvantage imposed
on potential defendants? The case law has been somewhat revealing as discussed
below.

Some states have created exceptions to the tolling of statutes of limitation during
minority, in at least two kinds of cases: (1) medical malpractice actions, and (2) paternity
actions. In California, for example, the statute of limitations for medical malpractice
actions generally is three years from the date of injury or one year from the date that the
injured party discovers or, through reasonable diligence, should have discovered the
injury, whichever occurs first."® For a child also the statute of limitations is three years,
except that in the case of a child under the full age of six years, the action must be

2 1d. § 21115(a); N.Y. EsT. PowERs & TRUSTS LAW § 2-1.3; Wis. STAT. ANN. § 854.21(1).
113 CaL. Crv. Proc. CopEk § 337.

14 1d. § 339,

15 1d. § 337.15(a).

16 Id. § 352(a).

117

See, e.g., id. § 328 (statute is tolled during minority for any action to recover real property);
OnIo Rev. Cope ANN. § 2305.16; Va. CopE ANN. § 8.01-229(A).
118 CaL. C1v. Proc. CopE § 340.5.



commenced within three years or before the child’s eighth birthday, whichever is the
longer period.'"

A similar statute in Texas was declared unconstitutional by the Texas Supreme
Court in Sax v. Votteler.'*® The state has a legitimate interest, the court conceded, in
increasing the availability and quality of health care in the state, which can be fur-
thered by limiting lawsuits against providers of health-care services in order to hold
malpractice insurance rates to a reasonable level and to increase availability of such
insurance. The state’s interest is not so great, however, as to justify foreclosure of a
child’s claim where the parent has failed to act in a timely fashion on the child’s behalf.
A child must depend on parents to bring an action on his or her behalf. If they fail to
do so within the prescribed time, the child is foreclosed from bringing suit on his or
her own behalf.

The Texas statute, therefore, was held to violate a provision of the state constitution
guaranteeing access to courts for vindication of lawful and just claims, which the court
characterized as a due process provision. The current Texas statute provides that a
child under age 12 has until his 14th birthday to bring an action or to have one brought
on his behalf; otherwise, the statute of limitations is two years, the same as for adults.'*
This statute, too, was held unconstitutional as applied to minors.'*

An earlier version of an Ohio statute similar to the current Texas statute was held
unconstitutional by the Ohio Supreme Court in Schwan v. Riverside Methodist
Hospital.'* The Ohio statute provided that a child under 10 years of age had until his
or her 14th birthday to file a claim for medical malpractice, whereas the statute of
limitations for a child 10 years of age or older was the same as for adults, four years.'*
Current statutory law provides that the statute of limitations for a medical malpractice
claim, as with any other claim, is tolled during a child’s minority.'*

In the Ohio case, also, the court acknowledged the state’s interest in ensuring
continuation of health care to its citizens. The court held the statute to be a denial of
equal protection of the laws, however, because it did not rationally further the state’s
worthy goal of ensuring quality health care for its citizens. It only created a distinction,
without reasonable grounds for doing so, between medical malpractice litigants who
are under age ten and those who are age 10 or older but still minors. The court added
the observation that only the age of majority establishes a rational distinction.

Statutes shortening the time for bringing paternity actions have fared no better.
Paternity actions typically are brought as a means of establishing an illegitimate child’s
right to support from his father. In Gomez v. Perez,'*® the United States Supreme Court

19 Id. As an example of the application of the statute, see Photias v. Doerfler, 45 Cal. App. 4th 1014,
53 Cal. Rptr. 2d 202 (2d Dist. 1996).

120 648 S.W.2d 661 (1983).

121 Tgx. Crv. Prac. & REMEDIES CODE, § 74.251.

12 Adams v. Gottwald, 179 S.W.3d 101 (Tex. App. San Antonio 2005).

2 6 Ohio St. 3d 300, 452 N.E.2d 1337 (1983).

124 The former statute was OH10 REV. CODE ANN. § 2305.11(B). The current statute has been renum-

bered and also amended. See id. § 2305.113. Most importantly, subsection (C) of the current statute
defers to the general statute of limitations, which provides that the statute does not begin to run
until the disability of minority has been removed. See id. § 2305.16.

125 Id. § 2305.16.

126409 U.S. 535 (1973).
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held unconstitutional a Texas statutory scheme that allowed legitimate children a right
of support from their fathers while denying any such right to illegitimate children. The
Court recognized the validity of the state’s desire to avoid the difficult problems of
proof often associated with paternity cases but observed that such concern did not
justify erection of an “impenetrable barrier” in the path of an illegitimate child’s right
to support.'”’

In Mills v. Habluetzel,'® the Court held unconstitutional a Texas statute requiring
that a paternity action be filed within one year of the child’s birth.'” Writing for the
Court, Justice Rehnquist observed that “in response to the constitutional require-
ments of Gomez, Texas has created a one-year window in its previously ‘impenetrable
barrier’ through which an illegitimate child may establish paternity and obtain paren-
tal support.”'* He further observed that “It would hardly satisfy the demands of equal
protection and the holding of Gomez to remove an ‘impenetrable barrier’ to support
only to replace it with an opportunity so truncated that few could utilize it effectively.”'*!
Thus, the one-year period was characterized as “unrealistically short.”"*

The state had argued that the shortened period was necessary because of the prob-
lems of proof in paternity actions generally, problems made worse by passage of time.
A concurring opinion by Justice O’Connor noted that problems of proof are presented
in other civil cases as well, yet a paternity case is one of the few causes of action singled
out for special treatment.'*

Mills v. Habluetzel could be viewed as simply condemning an “unreasonably short”
one-year statute of limitations, but for the Court’s subsequent decision in Pickett v.

135

Brown™* holding Tennessee’s two-year statute of limitations' unconstitutional as

well. Specifically, the Court held that the two-year period was not long enough to
afford an adequate opportunity to bring a paternity suit. Even in a two-year period,
the mother might not be inclined to bring such a suit because of continuing affection
for the child’s father, a desire to avoid disapproval of family and community, emotional
strain and confusion, or other reasons.

127 Id. at 538.

128456 U.S. 91 (1982).

129 In 1981 the statute was amended to allow a four-year period in which suit could be brought.
In 1983 it was amended again to allow bringing of a paternity action any time prior to two years
after the child reaches the age of majority. See former Tex. FAM. Cobe ANN. § 13.01. In 2001 § 13.01
was repealed and Texas adopted the Uniform Parentage Act, and the new statutory scheme allows
an action to be commenced at any time in the case of a child with no presumed, acknowledged,
or adjudicated father, TEx. FAM. CopE ANN. § 160.606, but provides that in case of a child with a
presumed, acknowledged, or adjudicated father, an action must be commenced with four years
after the child’s birth. Tex. Fam. Cope ANN. §§ 160.607, 160.609.

130456 U.S. at 95.

B Id. at 97.

2 Id.at 101.

135 Id. at 104.

134 462 U.S. 1 (1983).

35

In 1984 the Tennessee statute was amended to allow a paternity action to be filed any time prior
to one year after the child reaches the age of majority. See former TENN. CoDE ANN. § 36-2-103(b).
The current statute, id. § 36-2-306, provides that a paternity action may be commenced at any time
prior to three years after the child reaches the age of majority.



Moreover, the statute did not bear a substantial relationship to the state’s interest
in avoiding problems of proof. For example, the two-year limitation was not imposed
on the state’s right to bring a paternity suit in a case in which the child was or was likely
to become a public charge, even though evidence would be just as stale in these cases
as in others. This exception belied the state’s asserted interest in avoiding evidentiary
difficulties. And, as in Mills v. Habluetzel, the fact remained that in most other civil
actions, statutes of limitation were tolled during a child’s minority. All of these consid-
erations suggested illegitimate children were being discriminated against without valid
purpose.'*

In the last two Supreme Court decisions, one of the concerns expressed by the Court
was that paternity actions were singled out for different treatment from most other
causes of action involving children. Perhaps this concern is limited to paternity actions
because of the Court’s “heightened scrutiny” of any statutes that discriminate against
illegitimate children.'” Especially when taken with the actions of the Texas and Ohio
courts in the medical malpractice cases, however, the Court’s concern may be a signal
that any statute of limitations that is shortened for children for one cause of action, to
the exclusion of other causes of action, is going to be viewed with suspicion.

EMANCIPATION

The doctrine of emancipation has existed since common law times."*® In its simplest
terms, the doctrine means that a child is free from parental authority and regarded
as an adult for some purposes if the child (1) is married, (2) has joined the military,
(3) is living separate and apart from the parents, or (4) is otherwise economically self-
supporting.'® If a child is considered emancipated, the new status has a bearing
on such matters as (1) application of intrafamily tort immunity, (2) the child’s right to
wages and damages, (3) the child’s right to sue and be sued, (4) the child’s right to
parental support, (5) the child’s choice of domicile, (6) the child’s power to disaffirm
contracts, (7) the child’s ability to enlist in the military, and (8) the child’s attainment
of majority itself.'

Whether a child is deemed emancipated traditionally has been a determination
made by the courts in highly particularized circumstances. For example, in Accent

136 462 U.S. at 12-16.

137 See id. at 7-8.

13 For a history of the emancipation doctrine and its variations and development at common law,
see HOMER CLARK, THE LAw OF DOMESTIC RELATIONS IN THE UNITED STATES 240-44 (1968);
JUVENILE JUSTICE STANDARDS RELATING TO RIGHTS OF MINORSs, Standard 2.1, commentary at
21-23 (Institute of Judicial Administration/American Bar Association 1980); Francis C. Cady,
Emancipation of Minors, 12 ConN. L. Rev. 62 (1979) [hereinafter Cady]; Sanford N. Katz, William A.
Schroeder & Lawrence R. Sidman, Emancipating Our Children—Coming of Legal Age in America, 7
Fam. L.Q. 211 (1973) [hereinafter Katz et al.]. More recently, see Carol Sanger & Eleanor Willemsen,
Minor Changes: Emancipating Children in Modern Times, 25 U. MicH. J.L. RErorM 239 (1992).

13 SeeJUVENILE JUSTICE STANDARDS RELATING TO RIGHTS OF MINORS, Standard 2.1, commentary at
27-30 (Institute of Judicial Administration/American Bar Association 1980).

140 SeeJUVENILE JUSTICE STANDARDS RELATING TO RIGHTS OF MINORS, Standard 2.1, commentary at
27-30 (Institute of Judicial Administration/American Bar Association 1980).
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Service Co. v. Ebsen,"' the question before the court was whether an 18-year-old
boy or his mother was liable for payment of medical care furnished to the boy by the
plaintiff hospital. The court held that the evidence was sufficient to establish that the
boy was emancipated at the time the medical care was furnished, by virtue of the facts
that he had moved out of his mother’s home and become self-supporting prior to the
injury for which he was treated. Thus the boy, not the mother, was liable for payment
of the hospital bill.

Of course, lowering of the age of majority from 21 to 18 years of age has diminished
the overall significance of the emancipation doctrine because many of the litigated
cases involved “children” in the 18-to-21 age group.'** The common law doctrine
of emancipation has been augmented by legislation allowing persons under 18 years of
age to petition the courts for a declaration of emancipation. Some first-generation
statutes have been around for many years but characteristically lack details and objec-
tive standards by which emancipation determinations are to be made and more often
than not require the petition to be brought by someone other than the child.'*?
A second generation of statutes has opted for a more comprehensive approach.'

California is typical of the latter group. The California Family Code allows a child
age 14 or older to petition the court for emancipation on a showing that the child lives
separate and apart from the parents with the parents’ consent, and is self-support-
ing.'"* The child’s parent, guardian, or custodian is entitled to notice of the hearing
on the petition.*® The petition is granted if the court finds the information contained
in it to be true and that emancipation would not be adverse to the child’s best inter-
ests."” If the petition is sustained and a declaration of emancipation issued,'*® the child
thereafter is considered an adult for a number of purposes:

(a) The minor’s right to support by the minor’s parents.

(b) The right of the minor’s parents to the minor’s earnings and to control the
minor.

(c) The application of [various jurisdictional provisions of the juvenile code].

(d) Ending all vicarious or imputed liability of the minor’s parents or guardian for the
minor’s torts. . . .

11209 Neb. 94, 306 N.W.2d 575 (1981).

142 See, e.g., Lev v. College of Marin, 22 Cal. App. 3d 488, 99 Cal. Rptr. 476 (1971); Vaupel v. Bellach,
261 Iowa 376, 154 N.W.2d 149 (1967); In re Fiihr, 289 Minn. 322, 184 N.W.2d 22 (1971); Accent
Serv. Co. v. Ebsen, 209 Neb. 94, 306 N.W.2d 575 (1981).

3 H. Jeffrey Gottesfeld, Comment, The Uncertain Status of the Emancipated Minor: Why We Need
a Uniform Statutory Emancipation of Minors Act (USEMA), 15 U.S.F. L. Rev. 473, 477-79 (1981)
[hereinafter Gottesfeld].

144 See, e.g., ALASKA STAT.§09.55.590; CAL. FAM. CoDE §§ 7000 et seq.; CONN. GEN. STAT. ANN. §§ 46b-
150 et seq.; TEx. Fam. CoDE ANN. §§ 31.001 et seq. Others are listed in Gottesfeld, supra note 143, at
479 & n.34.

145 CaL. Fam. Cobe § 7120.

© 14§ 7121(a).

7 Id.§ 7122(a).

% 1d. § 7122(b).



(e) The minor’s capacity to do any of the following:

(1) Consent to medical, dental, or psychiatric care, without parental consent,
knowledge, or liability.

(2) Enter into a binding contract.

(3) Buy, sell, lease, encumber, exchange, or transfer an interest in real or per-
sonal property, including, but not limited to, shares of stock in a domestic
or foreign corporation or a membership in a nonprofit corporation.

(4) Sue or be sued in the minor’s own name.

(5) Compromise, settle, arbitrate, or otherwise adjust a claim, action, or
proceeding by or against the minor.

(6) Make or revoke a will.

(7) Make a gift, outright or in trust.

(8) Convey or release contingent or expectant interests in property, including
marital property rights and any right of survivorship incident to joint ten-
ancy, and consent to a transfer, encumbrance, or gift of marital property.

(9) Exercise or release the minor’s powers as donee of a power of appointment
unless the creating instrument otherwise provides.

(10) Create for the minor’s own benefit or for the benefit of others a revocable
or irrevocable trust.

(11) Revoke a revocable trust.

(12) Elect to take under or against a will.

(13) Renounce or disclaim any interest acquired by testate or intestate succession
or by inter vivos transfer, including exercise of the right to surrender the
right to revoke a revocable trust.

(14) Make an election referred to in Section 13502 of, or an election and agree-
ment referred to in Section 13503 of, the Probate Code.

(15) Establish the minor’s own residence.

(16) Apply for a work permit pursuant to Section 48110 of the Education Code
without the request of the minor’s parents.

(17) Enroll in a school or college.'*

Before amendment in 1980, a Connecticut statute allowed a minor age 16 or older
to petition for emancipation on the ground, among others, “that the parent-child
relationship has irretrievably broken down,”" raising the specter that courts would
grant children something akin to a divorce from their parents on a showing of family
disharmony. The statute currently provides for judicial emancipation if the child is
married, on active duty in the military service, is living separately from the parents
with or without their consent, and is self-supporting, or “for good cause shown, it is

149 Id. § 7050. The California statutory emancipation scheme is discussed in David B. Roper, Note,
California’s Emancipation of Minors Act: The Costs and Benefits of Freedom from Parental Control, 18
CAL. W .L. Rev. 482 (1982).

1201979 Conn. Acts, P.A. No. 79-397, § 3 (Reg. Sess.), amended by 1980 Conn. Acts, P.A.
No. 80-283, § 1 (Reg. Sess.). Before its amendment, the Connecticut provision was discussed and
criticized in Cady, supra note 138, at 81-85. See also Bruce C. Hafen, Children’s Liberation and the
New Egalitarianism: Some Reservations About Abandoning Youth to Their “Rights,” 1976 B.Y.U. L.
REv. 605, 608-09.

S)yB1y s UBIPYIYY pue MeT djeALld  LZ
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in the best interests of either or both parties” that the court declare the child emanci-
pated.! If the child is declared emancipated, the declaration is effective for purposes
similar to those contained in the California statutes.'*

Some have argued that such an approach does not go far enough, that what is needed
are specific legislative provisions dealing with emancipation in each substantive area
of law. Thus, the Juvenile Justice Standards recommend that the statutes dealing with
contract law, the making of wills and so forth should include provisions addressing the
issue of when and under what circumstances children may, for example, enter into
binding contracts and make wills.”® The Standards specifically provide that a child is
entitled to his own wages and that child and parent can sue one another for tortious
behavior.”* They also contain specific provisions on child support,'*> consent for medi-

cal care,"®

youth employment,”” and contracts.'®

Areas of substantive law containing no provision on the effect of minority or
emancipation would be governed by a general statute that treats as emancipated any
child who is living separately from his parents, with or without their consent, and is
self-supporting.'”” Unlike the California and Connecticut provisions mentioned
above, however, the Standards would not authorize judicial decrees of emancipa-
tion because of the unresolved problems of children who might be unaware of the
emancipation procedures or who, for whatever reason, have not obtained a decree of
emancipation but yet might be functioning independently of parental support and
control.*®

Whether one favors the approach of the Standards or that found in the new
emancipation statutes, most commentators are in agreement that reform is needed.''
Indeed, the purpose of this chapter is to demonstrate the law’s need of a consistent,
coherent position regarding the circumstances under which children ought to be
regarded as adults and the purposes for which they should be so regarded. Fulfilling
this need does not necessarily require that for all purposes children should be regarded
as adults at the same age, but it does require that such decisions in each area of private
law be made in reference to and not independently of all other areas of private law, as
has been the case traditionally.

Thus, the law should not take one attitude toward a child’s capacity to enter into a
binding contract and a different attitude toward a child’s responsibility for his tortious
behavior, without in either instance considering the law’s attitude toward children in

11 ConNN. GEN. STAT. ANN. § 46b-150b. The petitioner must be at least 16 years of age. Id.
§ 46b-150.

152 Id. § 46b-150d.

13 JUVENILEJUSTICESTANDARDSRELATINGTORIGHTSOFMINORS,Standard2.1(A)andcommentaryat
30-31 (Institute of Judicial Administration/American Bar Association 1980); see the earlier sections
in this chapter on Contracts and Testamentary Transfer of Property.

134 Id., Standard 21(B) and commentary at 31-32.

155 Id., Standards 3.1-3.4.

156 JId., Standards 4.1-4.9.

157 Id., Standards 5.1-5.8.

198 Id., Standard 6.1.

159 Id., Standard 2.1(C) and commentary at 32-33.

10 Jd., Standard 2.1(C) and commentary at 33.

1ol Id., Standard 2.1, commentary at 21-24, 30-33; Gottesfeld, supra note 143.



other areas of private law. The law needs to develop a general view of a child’s capacity
to make decisions and to be responsible for his or her actions and his or her property,
and if there are specific areas in which the rule should be otherwise, for example, the
age at which one is able to purchase alcoholic beverages, those should be set out and
rationally explained.'s

162 Refer generally back to the subject matter of Chapter 1 and specifically to FRANK ZIMRING, THE
CHANGING LEGAL WORLD OF ADOLESCENCE 111-15 (1982).
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3 “Life, Liberty
and Property™:
The Supreme Court

and Children’s Rights

... The child is not the mere creature of the state; those who nurture him and direct
his destiny have the right, coupled with the high duty, to recognize and prepare him for
additional obligations.

—Justice James C. McReynolds
Pierce v. Society of Sisters
268 U.S. 510, 535 (1925)

... [N]either rights of religion nor rights of parenthood are beyond limitation. Acting to
guard the general interest in youth’s well being, the state as parens patriae may restrict
the parent’s control by requiring school attendance, regulating or prohibiting the child’s
labor, and in many other ways.

—Justice Wiley B. Rutledge
Prince v. Massachusetts
321 U.S. 158, 166 (1944)

INTRODUCTION

Over a period of years the United States Supreme Court has decided numerous cases
touching on children’s rights. In this chapter, 1923 is the beginning point when
the Supreme Court decided the case of Meyer v. Nebraska.! Though the cases are not
in chronological order, this legal and philosophical odyssey culminates in the Court’s

1262 U.S.390 (1923).
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decision in Morse v. Frederick® in 2007. The membership—and therefore the philoso-
phy and jurisprudence—of the Court has changed considerably since 1923. Some
have argued that over the years the Court has failed to develop a consistent theory of
children’s rights. This chapter ends with some conclusions addressing whether the
Court has succeeded or failed along those lines.

The cases have been categorized into subject matter groups—for example, the
education cases, the abortion cases, and so forth—rather than being presented in
chronological order. The juvenile justice cases are not included here but rather are
presented and discussed in a subsequent chapter® because those cases deal with differ-
ent kinds of children’s rights—namely, those analogous to rights of adult defendants
in the criminal process.

What is presented in this chapter is the Supreme Court’s analytical framework for
deciding children’s rights issues, with emphasis on the competing interests favoring,
on the one hand, increased autonomy for children at an earlier age than traditionally
has been the case and, on the other hand, increased parental supervision over children
or increased state intervention into the lives of children to protect them from per-
ceived harms or risks. The reader will observe, no doubt, that from one context to the
next, and from one historical time period to the next, the balance between children’s
autonomy, parental control, and state authority ebbs and flows, which has generated
some uncertainty over the Supreme Court’s ability, as an institution reflecting and
influencing societal values over the long term, to develop a consistent, cohesive policy
toward children and their position in the law. Judge for yourself.

EDUCATIONAL AUTHORITY OF THE STATE

Meyer v. Nebraska

Meyer v. Nebraska* was an appeal by a Nebraska teacher from a conviction in state
court for violation of a state statute that prohibited the teaching of any foreign
language in public or private schools. The question presented was whether the statute
unreasonably infringed on his liberty interest guaranteed under the Fourteenth
Amendment’s Due Process Clause, which provides that “No state . . . shall deprive any
person of life, liberty, or property without due process of law.”

As such, the case really was not a children’s rights case at all, although the Court,
perhaps inevitably, addressed the total relationship between child, parent, teacher,
and state in determining whether the state had overreached its authority: “That the
state may do much, go very far, indeed, in order to improve the quality of its citizens,
physically, mentally, and morally, is clear; but the individual has certain fundamental
rights which must be respected.” And elsewhere: “His [the teacher’s] right thus to
teach and the right of parents to engage him so to instruct their children, we think, are
within the liberty of the Amendment.”®

2 551 U.S. 393 (2007).
3 See Chapter 9.
4262 U.S.390 (1923).
5 Id. at 401.

¢ Id. at 400.
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What was the “liberty” guaranteed under the Fourteenth Amendment? What must
be remembered about this case is that until the Supreme Court’s decisions in the 1960s
in Griswold v. Connecticut’ and Loving v. Virginia,® the Court’s decision in Meyer v.
Nebraska was the only pronouncement on the meaning of due process of law in the
family context. The Court went through a litany of due process rights, some of which
touched on the family:

[Ilt [due process] denotes not merely freedom from bodily restraint, but also the right
of the individual to contract, to engage in any of the common occupations of life, to
acquire useful knowledge, to marry, establish a home and bring up children, to worship
God according to the dictates of his own conscience, and, generally, to enjoy those priv-
ileges long recognized at common law as essential to the orderly pursuit of happiness
by free men.?

Having found that the teacher’s right to teach foreign language was within the lib-
erty so described, the Court further judged that the state’s ban on teaching of foreign
languages unduly “interfere[d] with the calling of modern language teachers, with the
opportunities of pupils to acquire knowledge, and with the power of parents to con-
trol the education of their own.”’® The Court thus came down squarely in favor of
parents and the family against what it perceived as unreasonable and unwarranted
interference and stifling regulation by the state.

Pierce v. Society of Sisters

In Meyer v. Nebraska, the Court said that “The power of the state to compel attendance
at some school and to make reasonable regulations for all schools ... is not
questioned.”" School attendance, of course, was not at issue in Meyer v. Nebraska.

7381 U.S. 479 (1965). In Griswold the Court held a statute prohibiting the use of contraceptives
unconstitutional as an undue infringement of the right to privacy.

8 388 U.S. 1 (1967). In Loving the Court held a statute banning interracial marriage unconstitu-
tional on equal protection and due process grounds as an infringement on the right to marry.
262 U.S. at 399.

10 Id. at 401. More recent cases addressing due process of law in the family context include Lawrence
v. Texas, 539 U.S. 558 (2003) (statute making it a crime for people of the opposite sex to engage in
intimate sexual conduct unconstitutional as applied to consensual conduct in privacy of home);
Washington v. Glucksberg, 521 U.S. 702 (1997) (asserted right to assistance in committing suicide
was not fundamental liberty interest protected by due process of law; statute banning assisted
suicide was rationally related to state’s legitimate interests in preserving life, preventing suicide,
maintaining ethics and integrity of medical profession, protecting vulnerable persons who might be
pressured into committing suicide, and protecting disabled and terminally ill persons from preju-
dice, negative and inaccurate stereotypes, and societal indifference); and Planned Parenthood of
Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992) (informed consent requirements, 24-hour
waiting period, parental consent requirement, and reporting and record-keeping provisions of
abortion statute did not impose undue burden on woman’s right to choose and, therefore, did not
violate due process; however, spousal notification requirement did impose undue burden and thus
violated due process).

11262 U.S. at 402.



It was the issue in Pierce v. Society of Sisters.'”> The Oregon statute in question required
every school-age child, with certain exemptions, to attend public school. The Court
reiterated its view taken in Meyer v. Nebraska: “No question is raised concerning
the power of the state . . . to require that all children of proper age attend some
school.””

The appellees, both private schools, objected that the statute interfered with “the
right of parents to choose schools where their children will receive appropriate
mental and religious training, the right of the child to influence the parents’ choice of
a school, [and] the right of schools and teachers therein to engage in a useful business
or profession.”* As in Meyer v. Nebraska, the Court viewed this as more of a parents’
rights case and, relying on Meyer, was of the opinion that the statute “unreasonably
interfere[d] with the liberty of parents and guardians to direct the upbringing and
education of children under their control.”"

Once again the Court came down strongly on the side of parents in a conflict between
parental authority and state authority in educational matters. Moreover, the Court
implied that parental authority extended to “upbringing” as well as to educational
matters. A policy favoring parental control over state interference in family matters
seemed to be emerging, underscored by the poignant statement quoted at the begin-
ning of this chapter.'®

Wisconsin v. Yoder

All states and the District of Columbia have compulsory school attendance laws—laws
that require parents to send their children to school until a certain age, typically 16."”
Wisconsin’s law became the focus of attention in 1972 in the case of Wisconsin v.
Yoder," in which the Supreme Court was confronted with the issue of whether Amish
parents could refuse to send their children to school beyond the eighth grade (when
they were age 14 or 15) based on their claim of free exercise of religion under the First
Amendment.

The Amish parents were convicted in criminal court for failure to send their chil-
dren to school in accordance with state law. The Wisconsin Supreme Court reversed
their convictions on the ground that their First Amendment right to free exercise

12268 U.S. 510 (1925).

13 Id. at 534.

4 Id. at 532.

5 Id. at 534-35.

'® See the statement by Justice McReynolds in Pierce v. Society of Sisters, quoted at the beginning
of this chapter.

17 Mississippi repealed its compulsory attendance law in 1956 but enacted a new law in 1977, thus
making the requirement universal in the United States. For general works on the history of
education in America and on the development of compulsory attendance laws in particular, see R.
FrREeMAN BurTs & LAWRENCE A. CREMIN, A HisTorY oF EDUCATION IN AMERICAN CULTURE
(1953), and NewToN EDWARDS & HERMAN G. RICHEY, THE SCHOOL IN THE AMERICAN SOCIAL
ORDER (2d ed. 1963). A current summary of case law, particularly with respect to exemptions from
compulsory school attendance laws, is found in SAMUEL M. DAavis, WALTER WADLINGTON, CHARLES
H. WHITEBREAD & EL1ZABETH ScOTT, CHILDREN IN THE LEGAL SYSTEM 32-39 (4th ed. 2009).
18406 U.S. 205 (1972).

€€

sybIy s,ua1pyiy) pue 1nog swalddng ay] :, Aliadoud pue AjaqiT ‘o),



