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   PREFACE AND ACKNOWLEDGMENTS   

 As a Franciscan in my fi rst year of theological studies in 1980, I was intro-
duced to the concept of Christian anthropology or the understanding of 
what it means to be a human being. It was delightful to study the traditional 
material associated with the tract on creation. Th e study invited one to con-
template the goodness of creation and affi  rmed the Franciscan optimism 
about life. I was also pleased to learn that no less a theologian and philoso-
pher than the illustrious Dominican, Th omas Aquinas, shared this opti-
mism about the possibilities for the human person. In the words of Etienne 
Gilson, “St. Bonaventure, St. Th omas Aquinas, Duns Scotus, and . . . 
St. Francis of Assisi himself — one and all were men who looked benignly 
on matt er, respected their bodies, extolled its dignity, and would never have 
wished a separate destiny for body and soul.”  1   During my time as a student 
in law school, I began to think that legal systems also refl ect and shape 
certain anthropological understandings. I fi rst wrote about this interest 
while I was a law clerk and then a doctoral student.  2   Since I became a teacher 
of law and theology, an aspect of my att empts at scholarship has focused on 
comparative understanding of the human person in diverse legal systems.  3   

1.   Etienne Gilson, The Spirit of Mediaeval Philosophy 169  (A. H. C. Downes trans., 
University of Notre Dame Press 2011). 

2.   See  John J. Coughlin,  Common Sense in Formation for the Common Good , 66  St. John’s L. 
Rev. 261, 295–303 (1992);  and  Administrative Justice at the Supreme Tribunal of 
the Apostolic Signatura and the United States Supreme Court: A Comparative 
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3.   See, e.g. , John J. Coughlin,  Law and Th eology: Refl ections on What It Means to be Human fr om 
a Franciscan Perspective , 74  St. John’s L. Rev. 609–628 (2000);   Pope John Paul II and the Dignity 
of the Human Being , 27  Harv. J.L. & Pub. Pol. 65–79 (2003);   Canon Law and the Human 
Person ,  19 J.L. & Religion 1–58 (2003–2004);   Th e Human Being, Catholic Social Teaching and 
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Rights and Canon Law ,  in   Intractable Disputes About the Natural Law: Alasdair 
MacIntyre and His Critics 251–272  (Lawrence S. Cunningham ed., University of Notre 
Dame Press 2009). 
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not for the pains of all of the above persons, the book would contain may 
more substantive and stylistic errors than remain. 

 Some of the ideas and themes of this book have also appeared in my 
previous presentations and publications. Chapter 1 incorporates ideas from 
my article  Canon Law and the Human Person , 19  Journal of Law and 
Religion 1–58 (2003–2004) . Chapter 4 largely replicates  Canonical 
Equity , 30 S tudia Canonica  403 – 435 (1996). Some of the material in 
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 Why engage in a study of such a seemingly esoteric subject as the 
theory of canon law? Would not one’s time and energy be bett er 

spent in advancing some apparently more relevant and pragmatic project? 
For instance, how about studying the operation of hedge funds in the 
market economy or the technology to produce a bett er cell phone? What is 
the possible value in studying a theory in the absence of statistical verifi ca-
tion based on the model of scientifi c method and the hard sciences? Without 
disparaging the pragmatic, functional, or empirical, I would like to respond 
by suggesting that knowledge is a fundamental good and remains deeper 
than that which is empirically verifi able. Aristotle points out that curiosity 
for knowledge is a basic part of human fl ourishing. “For it is owing to their 
wonder that men both now begin and at fi rst began to philosophize . . . since 
they philosophized in order to escape from ignorance . . . and not for any 
utilitarian end.”  1   Prior to introducing the specifi c goals of this study, please 
permit me to recall the approach to knowledge developed by the medieval 
canonists. 

 Starting in the eleventh century, the Catholic Church gave rise to the great 
university centers in places such as Paris, Oxford, and Bologna.  2   Th e medi-
eval universities had signifi cant faculties of canon and civil law.  3   Th e mem-
bers of the medieval universities did not defi ne the value of knowledge 

1.   Aristotle, Metaphysics  982b12 ,   in   2 The Complete Works of Aristotle, The 
Revised Oxford Translation  1554 ( Jonathan Barnes ed., Princeton University Press 
1985). 

2.   See   James A. Brundage, The Medieval Origins of the Legal Profession, 
Canonist, Civilians, and Courts 221–222  (University of Chicago Press 2008). 

3.   See   G. R. Evans, Law and Theology in the Middle Ages 49–51  (Routledge 2002). 
 Brundage, The Medieval Origins of the Legal Profession, Canonist, Civilians, 
and Courts, 219–282.  

                                

 Introduction     
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primarily in terms of its functional utility. It was not that the medieval law-
yers failed to respect facts and accuracy. To the contrary, they developed an 
academic methodology that entailed the meticulous study of facts and 
detail, that drew distinctions between a vast array of cases based upon logic, 
and that embraced a form of intellectual asceticism in which the desire for 
truth trumped the emotions.  4   Th e canonists understood that facts and 
accuracy are characteristics of the truth, of what is real, of the opposite of 
what is false.  5   For example, the medieval legal theorists accepted the need 
for divisions in the fi eld of law due to its complexity. Not only was a funda-
mental distinction between canon and civil law in the interest of the advance 
of knowledge, but for each of the two domains, the medieval legal scholars 
developed further specifi cation such as the law of property, contracts, wills, 
family, and crimes. Th ey also understood the importance of distinguishing 
substantive from procedural law, as well as public from private law.  6   
Describing the medieval canonists, R. H. Helmholz observes: “Whether 
one looks at their ability in mastering the relevant authorities, their profi -
ciency in reasoning by analogy, their skill in analyzing precedents, their 
talent in drawing legal distinctions, or their energy in working through a 
large body of law, the canonists seem scarcely inferior to modern lawyers.”  7   
Th e medieval methodology formed not only the basis of canon law but also 
of the Western legal tradition.  8   

 Th e scholars of the medieval universities, however, were not content to 
identify facts, draw distinctions, and recognize legal principles. Th eir respect 
for factuality, accuracy, and specifi cation led them to ask about the essence 
of things. Th ey wanted to learn all that they could about what was at the 
very core of being.  9   Th eir search for knowledge was directed toward the 
truth. Th eir concern with particulars led them to the universal. Although 
they established a methodology on the basis of the autonomy of academic 

4.   See   Evans, Law and Theology in the Middle Ages, 151 . 
5.   See  Laurent Laff orgue,  Does Basic Research Have a Meaning? , Public Lecture delivered at 

the University of Notre Dame, May 20, 2011. 
6.   See   Harold Berman, Law and Revolution 199–269  (Harvard University Press 

1983). 
7.   R. H. Helmholz, The Spirit of the Classical Canon Law  397 (University of 

Georgia Press 1996). 
8.   See   Brundage, The Medieval Origins of the Legal Profession, Canonist, 

Civilians, and Courts, 8, 492 ;  Helmholz ,  The Spirit of the Classical Canon Law 
 xi;  Berman, Law and Revolution, The Formation of the Western Legal Tradition 
151–155 .  Cf.  Robert E. Rodes, Jr.,  Ecclesiastical Administration in Medieval 
England, The Anglo-Saxons to the Reformation 99  (University of Notre Dame Press 
1977), which points to the pastoral and eschatological goals of church law, and argues that the 
medieval canon law “was not in the usual sense a legal system.” 

9.   See   Romano Guardini ,  The End of the Modern World 25–26  (ISI Books 1998). 



I N T R O D U CT I O N  [ 3 ]

disciplines, the medieval thinkers were aware of the danger of the fragmen-
tation of knowledge. A common metaphysics in which a providential God 
was the creator of all things enabled the medieval scholars to embrace the 
unity of knowledge and truth. Th eir metaphysical perspective meant that 
all things deserved to be studied because all things shared a universal 
source.  10   In carefully recognizing particular facts and meticulously drawing 
distinctions, the medieval scholars believed that knowledge per se was good 
and that all knowledge was derived from a universal truth at the very essence 
of reality.  11   Th at this universal truth, this metaphysical reality, was the proper 
domain of theology did not trouble the medieval scholars in their particular 
academic disciplines. Every particular discipline with its own facts was of 
value because it helped in understanding universal truth.  12   Th e unity of 
knowledge and truth also endowed the medieval scholar with a certain 
humility. No one scholar or discipline, no matt er how factual or accurate, 
could ever completely comprehend, articulate, or exhaust the divine mys-
tery of universal truth. 

 Th e medieval vision about the unity of knowledge and truth contrasts 
with the relativism, utility, and skepticism of our own age. It was not modern 
scientifi c method but contemplation that was the heart of the medieval 
vision. Romano Guardini describes the medieval understanding of knowl-
edge and truth: 

 Th e roots of all truth were given by authority: the roots of divine truth by Scripture and 
the Church; of natural truth by the thought of antiquity. Th ese foundations for religious 
and natural truth were painstakingly penetrated, and when fully understood they acted 
as the bases for interpreting whatever truths could be grasped through immediate expe-
rience. From this fusion of natural and supernatural truths, there grew a new and deeper 
understanding of the world and of all reality.  13     

 Although my book does not focus on medieval canon law, the medieval 
understanding confi rms Aristotle’s view that knowledge is a good per se, 
and that it is neither dependent on its pragmatic utility nor limited to 
empirical verifi cation. In light of this epistemology, I hope that this study of 

10.   See   Etienne Gilson, The Spirit of Mediaeval Philosophy 229–247  (A. H. C. 
Downes trans., University of Notre Dame Press 2011).  

11.   See   Etienne Gilson, The Unity of Philosophical Experience 39–41 (Ignatius 
Press 1999),  and  Etienne Gilson, Medieval Universalism and Its Present Value 14 
 (Sheed & Ward 1947). 

12.   See   Bonaventure, De Reductione Artium ad Theologiam ,  in  5  Doctoris 
Seraphici s. Bonaventurae opera omnia  319–325 (Collegium S. Bonaventurae Quaracchi 
1882 – 1889). 

13.   Guardini ,  The End of the Modern World, 24.   
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the theory of canon law will represent a modest contribution to the acquisi-
tion of knowledge. It is also helpful to have recalled medieval legal theory as 
it continues to inform contemporary canon law which is the focus of this 
study. Specifi cally, this study explores the concepts of law, person, and com-
munity in canon law. Th e title of the book is not intended to imply that law 
enjoys a priority over person and community. Rather, the title derives from 
the fact that this is a study of canon law from theological, philosophical, and 
comparative perspectives which promises to disclose something about the 
interrelation of law, person, and community.    

    I.    LAW   

 What might the study of the theory of canon law tell us about the nature of 
law? Th e origins of the word “canon” may be traced to the Council of Nicea 
in 325, when the decrees of the council were stated in legal form known by 
the Greek  κᾰνών . Th is word means a measure or rule that binds in con-
science and through the use of authoritative censure. Ecclesiastical law thus 
became known as canon law. Canon law is a religious system of law, and has 
a theological content not present in modern secular law. Ott o Kahn-Freund 
observed in his inaugural lecture as the Professor of Comparative Law at 
Oxford, that “comparative law is not a topic, but a method . . . [o]r . . . a vari-
ety of methods for looking at law, and especially of looking at one’s own 
law.”  14   Likewise, Konrad Zweigert and Hein Kötz argued that the “basic 
methodological principle of all comparative law is functionality.”  15   
Nonetheless, the method and functionality of comparative law yields sub-
stantive knowledge about the concept of law. 

 In comparison to the modern notion of a statute, the “sacred canons” 
diff er in at least two ways which I mention only briefl y for the purpose of 
this introduction. Th e fi rst diff erence pertains to the purpose of each. One 
might associate functionality, effi  ciency, uniformity, and predictability with 
a modern statute. While canon law does not ignore these modern charac-
teristics, the canons oft en aim to direct and educate the persons and com-
munities that are part of the church. Th e second diff erence concerns 
enforcement. Modern statutory law is backed by the threat of coercion for 
its violation. Although many canons are concerned with norms of conduct, 

14.  Kahn-Freund,  Comparative Law as an Academic Subject , 62  L. Quarterly Rev. 41 
 (1966).  See also  Georges Langrod,  Quelques Réfl exions Methodologiques sur la Comparison en 
Science Juridique , 9  Revue Internationale de Droit Comparé  353 (1957). 

15.   Konrad Zweigert & Hein Kötz ,  Introduction to Comparative Law  32–43 
(Tony Weir trans., Clarendon Press of Oxford University 2nd ed. rev. 1992).  
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they oft en carry no expressed sanction in law. Much more than modern 
statutory law of the secular state, the canons rest upon moral authority 
rather than coercion.  16   Th e fact that canon law functions as a legal system 
largely on the basis of voluntary compliance adds an interesting dimension 
to the discussion of the fundamental question: “What is law?” 

 Th e canons are sometimes referred to as sacred on account of the claim 
that they stem from divine law, and thus God is considered the ultimate 
source of canon law and of its authority to bind. Canon law is also said to 
derive from natural law. Natural law theory adopts the viewpoint of practi-
cal reason as the basis for imposing legal and moral obligations.  17   Natural 
law does not equate law with morality. It holds that there is an overlap 
between law and morality, and that the positive law must be in conformity 
with natural and divine law. Th is classical understanding continues to be 
operative in contemporary legal theory. For example, the work of John 
Finnis might be described as a secular theory of law in the classical mean-
ing. Rooted in the theory of law developed by Th omas Aquinas, Finnis 
highlights the centrality of practical reason in defi ning natural rights and 
responsibilities. Th is “new natural law” theory does not deny, but is also not 
dependent on, divine revelation. Th e medieval scholars also recognized a 
distinction between religious and secular realms and the jurisdictional 
competency of each realm. Th e recognition of a secular realm as distinct 
from the religious does not necessarily require the denial of God or the 
supernatural. Th e natural law theorists posit a moral basis to law derived 
from practical reason, and this moral basis remains distinct from, but con-
sistent with, the moral basis for law derived from theological sources. 

 In contrast, legal positivism intentionally excludes moral considerations 
from the theory of law. Legal positivism assumes that law must enjoy auton-
omy from other possible sources of normativity. For the legal positivists, 
the separation between law and morality is essential to law’s autonomy. 
Brian Leiter states: “All positivists accept what we may call the Separation 
Th esis (what the law  is  and what the law  ought  to be are separate questions).”  18   
Legal positivism is not an att empt to eradicate moral considerations from 
human deliberation. Th e legal positivists adopt an intrasystemic expository 
point of view that seeks some norm by which laws may be recognizable as 

16.   See   Eric Waldram Kemp ,  An Introduction to Canon Law in the Church of 
England  32, 56 & 81  ( Hodder and Stoughton 1967) .   

17.   See   John Finnis ,  Natural Law and Natural Rights  388–410  ( Clarendon Press 
of Oxford University 1986); and  Robert P. George ,  In Defense of Natural Law  60–66  
 (Oxford University Press 2001).  

18.   See  Brian Leiter,  Legal Realism, Hard Positivism, and the Limits of Conceptual Analysis ,  in  
 Harts’ Postscript, Essays on the Postscript to the    Concept of Law     355, 356–357 
 (  Jules Coleman ed., Oxford University Press 2001). 
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valid within the legal system. Th is is sometimes referred to as a rule of rec-
ognition. In contrast, the theory of canon law is not limited to an intrasys-
temic expository viewpoint, but draws on external sources including sacred 
scripture, natural law, theology, and history. Th e prominence of legal posi-
tivism during the twentieth century coincided with a countervailing ten-
dency to emphasize the role of theology among certain theorists of canon 
law. Legal positivism is at odds with theological approaches to canon law 
such as that espoused by Eugenio Corecco.  19   Th e theological approach to 
canon law may in some part represent a reaction to positivism in modern 
legal theory. Th e theological approach to canon law stresses theology, faith, 
and the supernatural in the face of the denial of the religious as an aspect of 
public order and law. By juxtaposing diff ering responses to the question, 
“What is law?,” my goal is to rely on comparative methodology in the hope 
that it clarifi es the response to this fundamental question. I suggest that a 
deeper level of comparative exploration involves not simply facts but values 
as it touches upon conceptions of law, person, and community, which form 
the bedrock of any system of law.  20       

    II.    PERSON   

 Does the study of the theory of canon law reveal anything about what it 
means to be human? Again, here I am only introducing a few ideas that will 
be the subject of more extensive exploration throughout this study. Canon 
law refl ects a theological understanding of the human person. Th e primary 
source of this understanding is biblical. Th e Gospels att ribute an anthropo-
centric focus to the law. To paraphrase the words of Jesus: “Th e law was 
made for man, and not man for the law.”  21   Genesis records that God calls 
the human person into being. In the order of being, the human person 
remains always the creature of God, and at the same time, God places the 
human person in a position immeasurably higher than the rest of material 

19.   See   Eugenio Corecco, The Theology of Canon Law: A Methodological 
Question  145–148  ( Francesco Turvasi trans .,  Duquense University Press  1992).   

20.   See, e.g. , Charles Lefebvre,  Equity in Canon Law ,  in   Equity in the World’s Legal 
Systems: A Comparative Study  93 – 109 (Ralph A. Newman ed., Établissements Émile 
Bruylant 1973);  Mary Ann Glendon, Abortion and Divorce in Western Law, 
American Failures, European Challenges  (Harvard University Press 1987);  Javier 
Martinez-Torron,  Derecho angloamericano y derecho canónico, las raices canónicas de la 
 common law  (Facultad de Derecho Universidad Compultense 1991). 

21.   See  Mark 2:27 (“Th e Sabbath was made for man, not man for the Sabbath.”).  See also  
 John P. Meier, 4 A Marginal Jew: Rethinking the Historical Jesus, Love and Law 
281-285  (Yale University Press 2009). 



I N T R O D U CT I O N  [ 7 ]

creation. In this theological understanding, the human person is created in 
the image of God. Th e human person shares characteristics of both material 
and spiritual creation. As the person is produced from the stuff  of the earth, 
all human activity depends on the body. Th rough the body, the human 
being, in somatic activity, shares many characteristics with the other ani-
mals. However, in the hierarchy of being, the soul of the human person dis-
tinguishes the human creature with reason and free will from the rest of 
material creation. As a unity of body and soul, the human being “acts both 
as the voice of the earthly order and the incarnation of the spiritual.”  22   Th e 
theological understanding holds that nature is fallen and the human person 
disordered as a consequence of original sin. However, as Ian Islop, O.P., 
described it: “life is not defi ned in terms of the merely natural, but rather 
the merely natural in human life is ordered towards a trans-natural goal.”  23   
Th e theological understanding maintains that the ultimate end of the 
human person remains eternal life with the Creator. 

 Th e human person may experience canon law in negative and positive 
ways.  24   On the one hand, canon law acts as a limitation upon personal free-
dom and autonomy. It may be associated with the arbitrary imposition of 
authority on the part of one who exercises the governing power. As a form 
of institution, canon law might sometimes be viewed as self-serving and 
repressive.  25   According to this view, the law is seen merely as the instrument 
of the will of the one with power.  26   Th is criticism argues that canon law 
dampens creativity, spontaneity, and charism. On the other hand, law is 
essential to ecclesiastical order, peace, and prosperity. In light of the social 
nature of the human person, canon law respects the dignity of the human 
person by protecting individual rights while at the same time advancing the 
common good. It deals with the coordination of resources, interests, and 
rights in a just manner. It sets the conditions in which the human person 
may fi nd a sense of participation, membership, and solidarity in the reli-
gious community.  27   It can encourage a sense of identity for the person 
through participation in something larger than the self. By maintaining 
continuity with the past, the tradition of canon law may provide security in 

22.   Ian Hislop, O.P., The Anthropology of St Thomas  5  ( Blackfriars Oxford 1950).  
23.   Id.  at 7.  
24.   See   Correco ,  The Theology of Canon Law: A Methodological Question, 

1–4 .  
25.   See   Avery Dulles ,  Models of the Church, A Critical Assessment of the 

Church in All Its Aspects 39–41  (Doubleday 1974).  
26.   See   Leonardo Boff ,  Church: Charism and Power  51  (  John W. Diercksmeier 

trans., Crossroad Press 1986). 
27.   See  Karol Wojtyła,  Participation or Alienation? ,  in   Person and Community, Selected 

Essays  181–207  ( Th eresa Sandok, O.S.M. trans., Peter Lang 1993).  
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a precarious present and hope for the future.  28   Th rough fi delity to its inner 
meaning, canon law serves a symbolic function that communicates the 
supernatural destiny of the human person. Th e ultimate signifi cance that 
canon law att ributes to the end of the human person as a profoundly spiri-
tual being is not necessarily shared by contemporary secular legal theory. 
I shall suggest that this absence in secular legal theory raises a question 
about the moral foundation for the law’s power to bind.     

    III.    COMMUNITY   

 What does the study of canon law disclose about the worldwide religious 
community known as the Catholic Church? Neither a nation state nor a 
democracy, the church might be described as a community of the Christian 
faithful with a defi nite external juridical structure. Th e Catholic Church 
presently comprises approximately one billion members or over one-sixth 
of the world’s population. Th e medieval principle held that where there is 
society, there is law ( ubi societas ibi est ius ). Th e supreme law of the church 
is the salvation of souls ( salus animarum suprema lex ).  29   Th e church seeks to 
fulfi ll its mission by preaching Jesus Christ as Lord and Savior, dispensing 
the sacraments, promoting peace and justice, and engaging in charitable 
services. Th e church is a universal community that transcends language and 
culture. It is a community based upon the search for God and not on a social 
contract. Th e universal church presided over by the pope, as bishop of 
Rome, consists of one Western church and twenty-two particular Eastern 
Catholic churches. Th e universal church consists of 2,782 dioceses, each of 
which is a community presided over by a bishop and consisting of ordained 
clergy, religious women and men, and laity.  30   Each diocese is further divided 
into parish communities. Religious women and men live in a consecrated 
state according to the charism of their communities, and they serve some 
aspect of the church’s salvifi c mission. Th e universal church is, in fact, a vast 
entity of particular rites, dioceses, parishes, schools, universities, hospitals, 
shelters, orphanages, and other charitable institutions and organizations 
such as Catholic Charities, Catholic Relief Services, and Caritas 
International. By the means of such local, national, and international bodies, 

28.   See   Dulles ,  Models of the Church, A Critical Assessment of the Church in 
All Its Aspects , 39 .   See also   Joseph Ratzinger ,  Principles of Catholic Theology, 
Building Stones for a Fundamental Theology  86–87   (Ignatius Press 1987). 

29.   See  Canon 1752,  CIC-1983 .  
30.   See   Annuarium Statisticum Ecclesiae 2007,  18–25  ( Liberia Editice Vaticana 

2009). 
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the church off ers aid to the family, the infi rm, the disabled, the poor, the 
refugee, the oppressed, the elderly, and virtually any other human being or 
community in need of corporeal or spiritual assistance. Th e church fulfi lls 
its mission and supreme law in a communal context. 

 In the theology of the church, the word “community” enjoys both natu-
ral and supernatural meanings. First, the natural human community arises 
from the social nature of the human person. Th e community aff ords the 
individual person the opportunity for participation, membership, and soli-
darity with others in a common endeavor. Th e word community signifi es a 
deeper level of interpersonal relationship and personal commitment than 
merely associational relations that typify other types of society.  31   Second, 
the community involves reciprocity between the individual member and 
the common good. Th e individual sacrifi ces some degree of personal free-
dom in order to be a member of, and to contribute to, the community. Th e 
common good fl ows back, enhancing the individual. Sometimes the 
enhancement is in terms of material goods, but more importantly, the reci-
procity sets the conditions in which the individual may become a more 
human person.  32   Th ird, in its supernatural dimension, the religious com-
munity is salvifi c. Th e church does not consider itself to be merely a human 
institution but a community “purchased and paid for” by the blood of 
Christ.  33   In 1943, Pope Pius XII described the church as “the Mystical Body 
of Christ.”  34   Th e Second Vatican Council described the church with images 
such as the People of God, Body of Christ, and Sacrament of Salvation.  35   
Salvation is never a purely private experience. Th e revelation recorded in 
the Gospels is public. Th e salvifi c aspect of the faith community leads to the 
mission that involves the continuing proclamation of divine revelation. 
Canon law refl ects the understanding that the religious community is, for 
natural and supernatural reasons, a vital aspect of human fl ourishing. In this 
study, I shall ask whether the law of the secular state supports this under-
standing of the religious community.     

31. See   Karol Wojtyła, The Acting Person  276–280 (A. T. Tymieniecka trans., D. 
Reidel Publishing 1979). 

32. See   Jacques Maritain ,  The Person and the Common Good  76   (University of 
Notre Dame Press 2006).  

33. I Corinthians 6:20.  
34. Pius Pp. XII, Litt erae Encyclicae  Mystici Corporis Christi  (Die 29 mensis iunii anno 1943), 

17,  in  35 AAS 191 – 248 (1943). 
35.   See Lumen Gentium , 1, 9 – 17;  Gaudium et spes , 11, 45.  
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    IV.    AN OVERVIEW OF THIS STUDY   

 Th e fi rst four chapters of this book examine the Catholic understanding of the 
human person as critical to the metaphysical basis of canon law. Chapter 1 
sketches the elements of the anthropology that underpins canon law. Aft er 
describing the twentieth century Catholic anthropological project, the 
chapter identifi es certain anthropological elements and relates them to spe-
cifi c canons. Chapter 2 explores the theological dimension of canon law’s 
anthropological foundation. It considers the theological justifi cation of 
canon law, and argues that canon law is an ordinance of faith and an ordi-
nance of reason. Chapter 3 continues this exploration by probing the rela-
tion between canon law and natural law. From the perspective of comparative 
law, the chapter raises the epistemological questions of the fact/value dis-
tinction and of what counts as reason. Chapter 4 relies on the example of 
canonical equity to illustrate how canonists att empt to integrate transcen-
dent truths with historical circumstances. Considered together, the four 
chapters observe that canon law represents an understanding of law in 
which the making of positive law integrates natural and divine law in the 
changing historical situation. Th e transcendental and historical conscious-
ness of canon law is grounded in the anthropological perspective that posits 
a universal human nature shared by each particular human being, who has 
the capacity to develop the self in accord with particular circumstances. Th e 
comparison of canon law and legal positivism further suggests that each 
approach to law functions with a diff erent concept of reason and metaphys-
ical understanding of the human person. 

 With the description of Catholic anthropology now set forth, chapters 5 
and 6 consider the role of development in canon law. Based upon Cardinal 
Newman’s rules for the development of doctrine, chapter 5 examines the 
issue of papal power in canon law. Chapter 5 also considers the inclusion of 
fundamental rights in the  CIC-1983  as a twentieth-century example of 
development in canon law. Chapter 5 proposes that canon law’s metaphysi-
cal basis serves as a more solid foundation for fundamental rights than its 
mere recognition through the positive law of the state. Th e chapter con-
cludes with a comparison between the rules for the development of canon 
law and H. L. A. Hart’s secondary rules of a complex legal system. Chapter 
6 presents personalism in the canon law of marriage as another twentieth-
century example of development in canon law. Th e development of person-
alism may be traced to Augustine’s three basic goods of marriage and the 
centrality of free consent in the medieval understanding of marriage. 
Chapter 6 claims that the twentieth-century theory and jurisprudence of 
personalism refl ect the rules for the development of canon law. In its 
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historical development from antiquity to medieval times to the present, 
personalsim claims a transcendent anthropological basis. 

 Chapters 7 and 8 discuss the anthropology of canon law in terms of the 
relation between religion and the public order. Th e anthropology of canon 
law gives rise to certain assumptions about the relation between church and 
state. Th e chapters suggest that these assumptions diff er from those of the 
modern secular state. Chapter 7 starts by contrasting the assumptions of 
canon law with those of the modern secular state about the relation between 
church and state. It then explores the original intent of the First Amendment 
from the anthropological perspectives of the Amendment’s framers. Th e 
chapter concludes by discussing how the strict-separationist approach to 
cases of public aid to religious schools not only resulted in an incoherent 
body of United States Supreme Court jurisprudence during the second half 
of the twentieth century but also betrayed the predominant anthropologi-
cal perspective of the framers of the First Amendment. Chapter 8 assesses 
the so-called neutral rules approach to First Amendment jurisprudence 
and property disputes within hierarchical churches. Th e chapter asks 
whether contrary to the alleged neutrality, the Supreme Court’s rules actu-
ally serve to punish churches that adopt hierarchical rather than congrega-
tional structures of governance. As hierarchical churches oft en base their 
government structure on profoundly held religious beliefs, the question 
about neutral rules is whether this judicially constructed legal approach 
diminishes rather than safeguards the exercise of religious freedom guaran-
teed by the First Amendment. From the comparative perspective, chapters 
7 and 8 highlight a more fundamental issue about what the loss of the clas-
sical anthropological understanding has meant to the law of the modern 
secular state especially in terms of religious freedom and the spiritual nature 
of the human person. On the basis of theological, philosophical, and com-
parative perspectives, this book concludes with observations about law, 
person, and community.                                                                             
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