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Introduction

I.1 The International Criminal Court and Africa

The Statute establishing the International Criminal Court (ICC or the Court),
adopted in Rome in 1998, entered into force on 1 July 2002. The ICC Statute,
which reflected the outcome of years of deliberation by states, established the
Court as an independent permanent tribunal and empowered it to investigate and
prosecute the most egregious international crimes. As of September 2016, 124
states had ratified the Rome Statute, although not all of them have implemented it
within their national legal systems. Situations in nine states (twice in the Central
African Republic (CAR)) have been referred to the ICC through various trigger
mechanisms, while the Prosecutor is currently undertaking preliminary investi-
gations in several other situations. The Court held its first review conference in
Uganda in July 2010, a decade after its establishment, as was contemplated by the
Rome Statute.

The relationship between the ICC and African states came under tremendous
tension with the Prosecutor’s announcement of the intention to seek the issuance
of the Court’s first arrest warrant against a sitting head of state, President Omar Al
Bashir of Sudan, in 2008, in respect of genocidal crimes he had allegedly commit-
ted in Darfur. The tension mounted when the Pre-Trial Chamber actually issued
the warrant, albeit for crimes against humanity, in March 2009. On 27 June 2011,
the ICC issued a second arrest warrant against a different leader, concerning a dif-
ferent situation: Libya’s then (now late) president Muammar Gaddafi, as well as his
son and one other official in his government. In so acting, the Court was appar-
ently fulfilling its very raison d’émre—helping to end impunity by purporting to hold
accountable those leaders who allegedly bore greatest responsibility for perpetrating
(as well as perpetuating) war crimes, crimes against humanity, and genocide.

Before the issuance of the arrest warrant against Al Bashir, Uganda, the
Democratic Republic of Congo (DRC), and the Central African Republic—and
later Mali—had all referred the situations occurring within their territories to the
ICC. Darfur in Sudan was the first situation for which the United Nations Security
Council had exercised its power to refer situations to the Court under article 13 of
the Rome Statute; Libya was the second. Unlike the other jurisdictional bases in
the ICC Statute, which are predicated on the prior consent of the concerned state
party, the exercise of the referral power is not contingent on the state in question’s
membership of the ICC: article 13 gives the Security Council a blank cheque vis-
a-vis any situation it wishes to refer to the Court. The main limitation is that such
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2 Introduction

a referral must be pursuant to a resolution adopted to ensure the maintenance of
international peace and security under Chapter VII of the Charter of the United
Nations (UN Charter). This, of course, assumes that the referred state is itself a
member of the United Nations.

1.2 The Peace versus Justice Debacle and the Question of Immunity

While Uganda’s, DRC’s, and CAR’s so-called self-referrals of their situations to the
ICC met with general approval, especially in Africa, the issuance of an arrest war-
rant against a sitting head of state—worse still, of a country in which internation-
ally supported regional efforts towards a peaceful resolution of a brutal conflict
were underway—provoked a different kind of reaction. The issue which we can
expect will confront the ICC in other situations around the world is how best to
sequence justice with peace. Several African states began to perceive the Court not
as a court for Africa, but one against it. Virulent opposition and sharp criticisms
surged from individual African states, such as Sudan and Libya, as well as from the
regional body known as the African Union (AU). With Morocco’s recent re-entry
after a long absence, the AU is now composed of all African countries.

At the peak of its opposition, the AU instructed its member states, through a
formal July 2009 decision of the Assembly of Heads of State and Government—its
supreme policy-making organ—not to cooperate with the ICC in the arrest and
surrender of the Sudanese leader. So far, Al Bashir has travelled to a few African
countries, parties and non-parties to the Court alike, with none implementing the
arrest warrant—although, as will be discussed in one of the chapters to this volume,
the courts of South Africa were clearly displeased with this state of affairs.! Matters
have since become more complicated with the decision of the South African gov-
ernment’s executive branch to seek to withdraw from the Rome Statute—the first
African country to formally do so (though, in a disturbing development, this pre-
cedent was quickly followed by two other African states from opposite sides of the
continent: Burundi, in East Africa, and The Gambia, in West Africa). It remains
to be seen whether diplomatic, judicial, or other domestic and international pres-
sures will successfully be brought to bear on those states in the hope that they will
rescind their withdrawal decisions.?

However, rather than being discouraged by Africas growing governmen-
tal opposition, the ICC has stepped up its efforts to hold some African leaders
accountable for their alleged roles in fomenting the commission of international
crimes. Following the three months of violence that occurred in Kenya in the
aftermath of the disputed elections held in December 2007, the Court’s Prosecutor
sought judicial permission to open a proprio motu investigation into the situation in
Kenya, which was granted by the Pre-Trial Chamber in March 2010. Afterwards,
five high-ranking Kenyan government officials and one of their associates—the

! See Chapter 6 in this volume, by Gaeta and Labuda.
2 See Chapter 9 in this volume, by Ssenyonjo.
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so-called Ocampo Six—were summoned to the ICC to answer charges for their
alleged roles in various crimes against humanity which culminated in the killings
of more than 1,200 people.? Charges were later dropped, as each of the cases fell,
one after the other, like dominoes—albeit for different reasons. The Court’s later
arrest warrant against Libya’s President Gaddafi for his alleged crimes committed
in the ongoing civil war in that country, alongside his son and chief of intelligence,
had recently been criticized by some African leaders, and further hardened the
region’s anti-ICC stance.

Again, the uneasy intersection between peace and justice came to the fore, as
African states insisted that they would have preferred to negotiate some kind of exit
with Gaddafi before he was pursued using criminal justice, rather than risk hav-
ing Libya as a failed state in North Africa. In a continuation of the ICC’s focus on
Africa, on 3 October 2011, Pre-Trial Chamber III granted the Prosecutor’s request
for authorization to open investigations proprio motu into the situation in Cote
d’Ivoire. In addition, at the time of writing the Prosecutor is currently carrying
out preliminary investigations in several African countries, most notably Guinea
and Nigeria, alongside Burundi—the precursor, in the practice of the Office of the
Prosecutor (OTP), to a possible formal opening of investigations and prosecutions.

The sour turn of the relation between the Court and Africa, centred around
the peace versus justice question and the controversies concerning immunity of
sitting senior government officials, raises a plethora of questions. With 34 of the
ICC’s 124 states parties, Africa remains the largest regional bloc to have ratified
the Rome Statute. Of the ten situations currently before the ICC, nine emanated
from Africa (the odd one out is Georgia); it was from an African country (Uganda)
that the first so-called ‘self-referral’ came to the OTP—this, ironically, being the
country that then subsequently hosted the first review conference in the capital,
Kampala, in the summer of 2010. Of course, the additional situations currently
being investigated by the Prosecutor include several African states. While all these
revelations clearly indicate a fraternity between the Court and Africa—what one
of the editors has elsewhere described as a possible ‘win—win’,* given the mutual
interests of each of the two sides—the continent’s nascent opposition to the ICC
has thrown a major spanner in the works with regard to progress between Africa
and the Hague-based permanent court. It is no exaggeration to say that it has even
raised big questions about the viability of the international criminal justice project.

The negative reaction of some African states and the AU to what they regard
as the Court’s undue preoccupation with African leaders has provoked responses
from those who believe that, rather than opposing the ICC, Africans should be
grateful to it for holding their dictators accountable. Some dismiss the AU’s claims
that the Court is being used to harass and humiliate only African leaders, while
having done nothing to bring to account leaders of other regions of the world, as
grossly unfounded. Critics, including African civil society organizations, describe
as wolf-crying Africa’s claim that the nascent permanent tribunal has become an

3 For an overview and analysis of the Kenya situation, see Chapter 3 in this volume, by Olugbuo.

4 Charles C Jalloh, Regionalizing International Criminal Law? (2009) 9 ICLR 445.



