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Editor’s Introduction to Book IV

Book IV of the Commentaries deals with what Blackstone termed ‘Public Wrongs a
term which his very first sentence defines as being synonymous with crime and mis-
demeanours. This in itself is something of a conceptual innovation. The terms ‘crime’
and ‘criminal law’ were of course widely used by lawyers and general public alike, but
they were not part of the technical legal vocabulary, which preferred to recognize
general categories such as felonies and misdemeanours and to concentrate on the
procedural niceties of prosecution and choice of venue. Indeed, although the words
‘crime’ and ‘criminal” are scattered throughout Giles Jacob’s New Law Dictionary
(1739), neither is defined. Nor did Jacob define the word ‘prosecute’ or ‘prosecution’
To prosecute or to bring a prosecution in modern parlance is indicative of a process
under criminal law; in the eighteenth century both words were often used in the
sense of carrying forward a process and in connection with civil suits as well as with
a criminal action. Prosecutions by indictment were brought in the name of the mon-
arch, but the initiative to prosecute, decisions about just what to allege in the indict-
ment (and hence to choose both the category of crime and the venue at which it
could be tried), and payment of associated costs were matters for private individuals.
Furthermore, prosecutions for non-felonious offences were regularly settled out of
court for an agreed compensatory payment. Even felonies, including heinous offences
such as murder, could be prosecuted at the suit of a private individual by means of
‘appeal’ (for which see further IV. 202-5).

The distinction between a criminal and civil action was thus not an easy one to
make.! Prosecutions qui tam (whereby the prosecution was brought in the name of
an individual as well as of the monarch) were particularly difficult to categorize.
Giles Jacob listed them under civil actions but added that they ‘may be rank’d under
criminal actions’? Blackstone mentions them in Book IV, but only in terms of a stat-
utory limitation on the time within which a prosecution had to be commenced. For
a slightly more detailed explanation, he refers his readers to his consideration of
private (or civil) wrongs in Book III (Chapter 9). In neither account does he indicate
the extraordinarily wide range of offences that could be prosecuted in this way. Nor
does he indicate the suspicions of perjury that frequently attached to those who pros-
ecuted such offences in expectation of a share of the reward.

Nevertheless, contemporaries clearly accepted that it was possible to differentiate
between civil and criminal law, even if the distinction was ill-defined and the usage

! For more extensive discussion of these issues see G. R. Elton, ‘Introduction: Crime and the Historian, in
J. S. Cockburn (ed.), Crime in England, 1550-1800 (1977), 1-14; D. Lieberman, ‘Blackstone and the Categories
of English Jurisprudence’ in N. Landau (ed.), Law, Crime and English Society, 1660-1830 (Cambridge, 2002),
139-61; J. M. Beattie, Crime and the Courts in England 1660-1800 (Oxford, 1986), 457; N. Landau, ‘Indictment
for Fun and Profit, Law and History Review, 17 (1999), passim. Books cited were published in London unless
otherwise noted.

2 G.Jacob, A New Law Dictionary (1729), under Actions.



viii BOOK IV

of terms so varied as to suggest that no firm boundary existed to distinguish what
was specifically criminal law from the wider scope of English jurisprudence. The
later seventeenth and eighteenth centuries saw something of an explosion in the avail-
ability of printed legal works, and, among these, books that concentrated on consid-
erations of what the various authors considered to be the criminal law. They included
influential treatises clearly aimed an audience of professional lawyers or would-be
lawyers, such as the classic works by Coke, Hale, and Hawkins,* as well as guides for
practitioners, such as Sir John Tremaine’s Placita Coronae or Pleas of the Crown (1723)
or the many editions of William Stubbss Crown Circuit Companion (first published
1738). A wider audience was served by Giles Jacobs The Modern Justice, containing the
business of a justice of the peace in all its parts (first published 1716), followed later in the
century by the now largely forgotten manuals by Lord Dudley and Ward and Ralph
Heathcote,* and the far more successful Justice of the Peace and Parish Officer by Richard
Burn (first published 1755). Then too there were guides with a narrower focus, such as
collections of penal statutes relating to non-Anglicans, customs and excise offences, or
more general overviews of the penal statutes concerning the maintenance of law and
order, by leading metropolitan magistrates.” Additionally some texts, such as Joshua
Fitzsimmonds’s Free and Candid Disquisitions on the Nature and Execution of the Laws
of England (1751) and Henry Dagge’s Considerations on the Criminal Law (1772), consid-
ered the criminal justice system in very general terms.

Book IV of the Commentaries, like its three predecessors, serves a very different
purpose. Like them, it purports to be a general introductory text. For those who
intended to pursue the study of the law as a profession, it offered a gateway to the
more complex traditional works like Coke’s Institutes, which were considered to pro-
vide the necessary foundations for legal practitioners. At the same time, Book IV
provides the general introduction to the law that Blackstone considered necessary
for young gentlemen who would not become professional lawyers, but would never-
theless be called upon to play their part in the working of the criminal justice system:
men who needed to apply the law in practice, and thus to understand what did and
did not amount to theft, the difference between murder and excusable homicide, and
under what circumstances offenders were entitled to claim benefit of clergy; men
who might even play a role as legislators.

The fourth book of the Commentaries had been long in the making before it was
published in 1769.° Defending himself against criticisms of his treatment of the legal

* E. Coke, Institutes of the Lawes of England (1628-44); M. Hale, Historia Placitorum Coronc, or The History of
the Pleas of the Crown (first published 1694; Emlyn’s edition, 1736); M. Hale, The History of the Common Law of
England (1713); W. Hawkins, A Treatise of Pleas of the Crown (1716-21).

* J. Ward (Viscount Dudley and Ward), The Law of a Justice of Peace and Parish Officer (1769); R. Heathcote,
The Irenarch, or Justice of the Peace’s Manual (1774).

> J. Walthoe, A Summary of the Penal Laws relating to Nonjurors, Papists, Popish Recusants and
Nonconformists... (1716); A Collection of most of the Penal Laws relating the Customs and Excise (1726); J. Fielding,
Extracts from such of the Penal Laws, as particularly relate to the Peace and Good Order of this Metropolis (1761);
W. Addington, An Abridgment of the Penal Statutes... (1775).

¢ Book IV was advertised as ‘preparing for the press’ in various newspapers in May 1768, and as ‘in the press’
in the following November: Gazetteer, 11 May 1768, St James’ Chronicle, 24-26 November 1768. The full four-
volume set was advertised in the Public Advertiser on 2 June 1769.
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status of Dissent (Protestant Nonconformity to the established Church of England)
in Chapter 4, Blackstone stated that parts of that chapter had been written some fif-
teen years earlier. This was clearly true: ‘public wrongs’ had figured as the final part
in the private course of lectures that he had first given at Oxford in the 1753-4 aca-
demic year. The general plan of Book IV follows the schema of his lectures and of his
subsequent Analysis of the Laws of England (Oxford, 1766-71). One of Blackstone’s
stated motivations for publication was the circulation of manuscript copies of notes
taken by students attending his lectures; it is a tribute to the popularity of the lectures
that this practice appears to have continued even after publication of the Com-
mentaries. A copy of notes from Blackstone’s lectures supposedly taken by Edward
Williames Vaughan Salisbury survives in the Harvard Law School library, but
Salisbury can hardly have attended Blackstone’s lectures, since he himself did not
matriculate until seven years after Blackstone’s death in 1780.”

The originality of Book IV stems from the way in which it imposed a coherent
structure on matters that had previously seemed arcane. Unlike conventional legal
treatises, Blackstone considered the question of crime in a logical sequence, begin-
ning with the nature of crimes, proceeding through the question of criminal respon-
sibility and the various types of offence in ascending order of gravity, followed by the
way in which a defendant was processed through the courts to ultimate conviction
and punishment. This was a novel approach, one that was clearly born of the enlight-
enment emphasis on analysis and rationality. For this very reason it aroused some
suspicion among his fellow lawyers, many of whom tended to regard the common
law as an intricate system of forms that could not be reduced to any simplistic set of
rules and principles.® It was a craft rather than a science, best learned by studying
(and mastering) traditional practice-oriented, legal treatises, whose disorderly and
rambling nature reflected the inherent complexity of the common law.

For all its originality in terms of structure, Book IV naturally does rely for much of
its content on Coke, Hale, and Hawkins. Blackstone also made use of influential
international texts of his own generation, some of which, such as Montesquieu’s
Spirit of the Laws and Beccaria’s On Crimes and Punishments, we now regard as sem-
inal, while others were and remain less well known, such as the Grand Instructions
for Framing a New Code of Laws for the Russian Empire (1768). However, Book IV is
far more wide-ranging than either a legal treatise or a philosophical discussion of the
aims and purposes of a criminal justice system. Blackstone wrote as an educated man
of his times, addressing an audience which shared a common cultural heritage.
Accordingly he cited a wide range of classical texts, alongside historical and literary
allusions with which he expected his readers to be more or less familiar. He did not,
for example, think it necessary in Chapter 4 to explain Swift’s allegory of Jack on a
great horse eating custard, presumably taking it for granted that his readers would
fully understand this reference to a lord mayor of London who made no effort to
hide his Presbyterianism (IV. 35, note x).

7 Harvard Law School Library, MS 4175; Alumni Oxonienses, 1500-1714, ed. J. Foster (1891-2), iv. 1245.
8 M. Lobban, The Common Law and English Jurisprudence (Oxford, 1991), 47.
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Although the full title of the Commentaries refers only to the laws of England,
Book IV is full of allusions to the laws and customs of the ancient world as well as to
the laws extant in other countries and to natural law. Blackstone made very clear his
belief that the fallen nature of man meant that crime is an ever-present threat to the
tranquillity of society; hence the laws that have evolved to deal with it address uni-
versal issues. Whether based on common law or Roman law traditions, whether
devised by ancient or modern societies, systems of criminal justice all sprang from
the same social needs. Thus it was possible for Blackstone to identify a common
thread running from Cicero to Montesquieu.

This somewhat awkward marriage of tradition and reason is further underlined by
Blackstone’s treatment of English history. The more sweeping references derive from
Blackstone’s belief that in order to understand the then current state of the law it was
necessary to understand its past. Accordingly, he was determined to trace the origins
and development of institutions back to at least Anglo-Saxon times, if not before—a
process ridiculed by Jeremy Bentham in his long unpublished Comment on the
Commentaries as savouring of ‘the pompous nothingness of half-learned pedants}’
but one which fits with Blackstone’s belief in the universality of sin and crime, as well
as with the common trope of the Norman yoke, that appears explicitly in his final
chapter:

I have endeavoured to delineate some rude outlines of a plan for the history of our
laws and liberties; from their first rise, and gradual progress, among our British and
Saxon ancestors, till their total eclipse at the Norman conquest; from which they have
gradually emerged, and risen to the perfection they now enjoy..."

Blackstone’s ‘rude outlines’ divided English history into distinct phases, making
explicit the historical framework that underpins the earlier chapters. The first phase
was from the time of the ancient Britons to the Saxons, a period which, according to
Blackstone, saw the original evolution of the common law ‘which is doubtless of
saxon parentage’ (IV. 266). This was followed by the ‘violent alteration of the English
constitution’ (IV. 268) attributable to the Norman conquest and the introduction of
‘a scheme of servility’ from which ‘it has been the work of generations for our ances-
tors, to redeem themselves’ (IV. 271). That redemption began not with Magna Carta
but with the reign of Edward I, ‘our English Justinian’ (IV. 274), and continued under
Henry VIII with the creation of a Protestant Church of England, ‘the usurped power
of the pope being now for ever routed and destroyed’ (IV. 277), although other
aspects of the royal prerogative meant that the final years of Henry VIII were ‘times
of the greatest despotism, that have been known in this island since the death of
William the Norman’ (IV. 280). Attempts to exploit the worst aspects of the preroga-
tive and religious divisions led to the civil wars and execution of Charles I. The fifth
phase began with the restoration of the monarchy in 1660, when a combination of
the abolition of both the writ de haeretico comburendo, and military tenures, together

® A Comment on the Commentaries (Collected Works of Jeremy Bentham), ed. J. H. Burns and H. L. A. Hart
(1977), 168.
10 TV, 285.
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with the passage of the Habeas Corpus Act amounted to nothing less than ‘a second
magna carta’ (IV. 282-3). Strangely, Blackstone made only a passing mention of the
executive’s controversial uses of the law during the reign of Charles II, such as the
quo warranto campaign to purge borough corporations in the aftermath of the disso-
lution of parliament in 1681, merely attributing the ‘many very iniquitous proceed-
ings, contrary to all law, in that reign’ to ‘the artifice of wicked politicians’ (IV. 283).
The last phase to be considered was that from the revolution of 1688 to Blackstone’s
own time—a period that he characterized as one of major progress towards the per-
fection of the laws. Both in Chapter 33 and elsewhere, Blackstone reveals a remarka-
bly detailed knowledge of events of the later seventeenth century. He clearly assumes
that his references to the career of the earl of Danby (IV. 171), the execution of
Algernon Sidney (IV. 53), the Assassination plot (IV. 38), and even the relatively
obscure condemnation of the non-jurors Cook and Snatt (IV. 81) would be readily
understood by his contemporaries; even after the passage of nearly a century, mem-
ories of the political tumult that preceded the Hanoverian succession were clearly
still common currency.

Despite the title of the final chapter, ‘Of the Rise, Progress, and Gradual Improve-
ments, of the Laws of England, Blackstone nevertheless sounded a note of caution.
Some ten years before John Dunning made his famous motion in the Commons that
‘the influence of the crown has increased, is increasing, and ought to be diminished;!!
Blackstone wrote that although the various reforms since the revolution had ‘in
appearance and nominally, reduced the strength of the executive power ... the crown
has, gradually and imperceptibly, gained almost as much in influence, as it has appar-
ently lost in prerogative’ (IV. 284). Elsewhere (IV. 183-4) he expressed unease about
the expansion of summary offences, not only because of the tendency to erode jury
trial but also because of the increased workload created thereby for lay magistrates
and the consequent growing reluctance of gentlemen to take on the duties of a mag-
istrate. A further diversion from a narrative structure that was designed to extol a
vision of progressive improvement was Blackstone’s diatribe against the game laws.
In chapter 13 Blackstone had described the game laws, which dated largely from 1706,
and which restricted the right to hunt to substantial landholders, as of a ‘question-
able...nature’ and as ‘many and various, and not a little obscure and intricate’ (IV.
114-15). He noted, with clear disgust, that the provisions of the game laws meant the
property qualification that enabled an individual to kill a partridge was fifty times
greater than that required to vote. He concluded that the only rational explanation
why taking game should be regarded as a crime was ‘that in low and indigent persons
it promotes idleness’ (IV. 115). He added a footnote to the fifth edition of 1773 about
the 1770 statute that prescribed three months’ imprisonment and heavy fines for any-
one who killed game between sunset and an hour before sunrise, concluding some-
what incredulously that “This statute hath now continued three sessions of parliament
unrepealed’ (IV. 315-16).

W' Parliamentary Register, xvii. 453.
126 Anne c. 16, which Blackstone cites, following older collections of statutes, as 5 Ann. c. 14.
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For Blackstone the game laws were a retrograde step, one that flew in the face of a
basic common law principle whereby wild birds and animals (ferae naturae) could
not be regarded as private property. In his final chapter Blackstone went far beyond
mere description, making it clear that by separating the ownership of land from the
ability to exercise rights over it, the game laws had erected a new kind of tyranny.
After the Norman conquest the forest laws had vested all game in the crown; those
laws were obsolete by Blackstone’s time, but nevertheless,

from this root has sprung a bastard slip, known by the name of the game law, now
arrived to and wantoning in its highest vigour: both founded upon the same unrea-
sonable notions of permanent property in wild creatures; and both productive of the
same tyranny to the commons: but with this difference; that the forest laws established
only one mighty hunter throughout the land, the game laws have raised a little Nimrod
in every manor. And in one respect the antient law was much less unreasonable than
the modern: for the king’s grantee of a chase or free-warren might kill game in every
part of his franchise; but now ... a freeholder of less than 1001. a year is forbidden to kill
a partridge upon his own estate (IV. 268).

Blackstone was occasionally guilty of showing off the extent of his knowledge. He
could not resist, for example, a discussion, arising from his own researches, of what
he himself admitted was the obsolete criminal jurisdiction of the university of
Oxford, where he had once served as judge of the chancellor’s court (Chapter 19) or
of the law of treason in Scotland (Chapter 29). In Chapter 19 he included a long
digression on the origins of the term Star Chamber. In Chapter 23, ‘Of the several
modes of prosecution, he added an account of the virtually obsolete process of pros-
ecution by appeal, prefacing his remarks with the statement that ‘as it is very little in
use ... I shall treat of it very briefly’ (IV. 202). His brief account nevertheless stretched
to four pages and he added an extra paragraph in the fifth edition. Likewise in
Chapter 27 he included an account of trial by ordeal and trial by purgation, both of
which were long since abolished.

He was also sometimes guilty of manipulating his sources, adding citations that
did not quite support the text. In Chapter 2 he cited Roman law as making allowances
for drunken acts in order to contrast it to the law of England which ‘will not suffer
any man thus to privilege one crime by another’ (IV. 17), but the source, Justinian’s
Digest, quite specifically refers to military law and to the fate of individuals who had
attempted suicide whilst inebriated. Sometimes he is simply mistaken. The same
chapter effectively plagiarized Hale’s discussion of advancing a defence based on
ignorance of the relevant law,”* while adding as his own contribution a reference to
Justinian which purportedly demonstrated that the maxim ‘Ignorance of the law,
which everybody is supposed to know, is no excuse’ was common to both Roman
and English law. But as Peter Brett pointed out half a century ago, Blackstone’s refer-
ences ‘scarcely bear out the proposition which is allegedly based on them’ The English
case Brett v Rigden (1568), originally cited by Hale, was not a criminal case at all.
Sergeant Manwood had argued that when Giles Brett made his will and devised lands

13 M. Hale, Pleas of the Crown, ed. S. Emlyn (1736), i. 42.
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then in his possession, he should have known that the will would take effect at his
death and that the devise would therefore include lands that he acquired between the
date of the will and the date of his death. This contention did not relate to the princi-
ples of criminal law and was in any case rejected by the court. The citation to Roman
law is similarly flawed, in that it is concerned with civil rather than criminal law."

As Brett pointed out, there are many different scenarios in which ignorance of the
law would have different meanings, and there is a dearth of authority to confirm that
the maxim was genuinely applicable to every such scenario. Indeed, it seems likely
that it was not until well after Blackstone’s death that the judges began to accept and
apply a strict definition of the maxim. After all, until 1793, statutes were held to take
effect from the beginning of the parliamentary session in which they were passed.
Promulgation was desultory." It was perfectly possible therefore for an individual to
commit a crime against a statute before that act of parliament had received the royal
assent, let alone had been promulgated, or of which he was quite legitimately igno-
rant. In 1852 it was held that foreigners who acted as seconds in a duel, in a manner
that would have been lawful and honourable in their own country, could not plead
ignorance of English law.'® Yet ignorance of English law does appear to have been a
factor in the pardon awarded to John Wannberg in 1787."” Blackstone was very clear
that drunkenness could not be used as a defence to a criminal charge, writing in
Chapter 2 that ‘our law looks upon this as an aggravation of the offence, rather than
as an excuse for any criminal misbehaviour’ (IV. 16); however, intoxication was
clearly a factor in weighing up whether James Oakes had formed a felonious intent
when he stole a bundle of calico in 1785, and it earned him a pardon.'® These cases
occurred after Blackstone’s death, suggesting that the law cannot have been quite as
clear during his lifetime as he suggested.

At other times he was selective about the full import of his sources, because the
fine detail either detracted from or was irrelevant to his argument. A minor example
occurs in Chapter 12 (IV. 103), where various medieval punishments for fraudulent
traders are listed, in order to contrast them with the modern mode of punishment by fine.
He therefore omits any reference to the existence of a medieval fine for brewers of
bad beer, preferring instead to lay his emphasis on the use of the cucking stool.
Another instance of selective inclusion relates to Blackstone’s reference in Chapter 17
(IV. 158) to transportation for those convicted of larceny under the provisions of 4
Geo. I c.11. What he did not mention was his doubts about whether that act was being
properly interpreted. A year after Book IV was first published he wrote to the former
attorney general, Sir Fletcher Norton, who had recently been elected as Speaker of the

'* P. Brett, ‘Mistake of Law as a Criminal Defence, Melbourne University Law Review, 5 (1965-7), 179. I am
indebted to Simon Stern for bringing this article to my attention.

15 J. Prest, “The Promulgation of the Statutes, Parliamentary History, 17 (1998), 106-12; S. Devereux, ‘The
Promulgation of the Statutes in Late Hanoverian Britain, in D. Lemmings (ed.), The British and their Laws
(Woodbridge, 2005), 80-101.

1o In the matter of Etienne Barronet and Edmond Allain, In the matter of Emanuel Barthelemy and Philip Eugene
Morney (1852) 1 El. & Bl. 2, 118 ER 337.

7 The National Archives, Kew (hereafter TNA), HO 27/6/127, ff. 430-3.

8 TNA, HO 47/3/39, ff. 126-33.
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Commons. In that letter he questioned whether the terms of that act applied to
women and those convicted of petty larceny and offered a draft declaratory clause
which would have retrospective effect ‘and obviate this doubt for the future’'

The most blatant example of selective omission occurs in Blackstone’s discussion
of the case of William York, a ten-year-old convicted of murder in 1748. Blackstone
makes it clear that the fear of ‘propagating a notion that children might commit such
atrocious crimes with impunity’ led all the judges to agree that his crime deserved a
death sentence (IV. 15). What he did not point out was that the judges were so dis-
turbed by the prospect of putting a child to death that the sentence was repeatedly
respited and that York was eventually pardoned on condition of entering the navy.
Seen in context with Blackstone’s other comments on the use of capital punishment,
this appears to be a deliberate literary device intended to shock the reader at the
thought that so young a child could be executed. In his very first chapter Blackstone
had described the use of the death penalty as ‘a wanton effusion of human blood’ and
questioned both its deterrent value and its moral basis:

To shed the blood of our fellow creature is a matter that requires the greatest deliber-
ation, and the fullest conviction of our own authority: for life is the immediate gift of
God to man; which neither he can resign, nor can it be taken from him, unless by the
command or permission of him who gave it; either expressly revealed, or collected
from the laws of nature or society by clear and indisputable demonstration. (IV. 7)

He also went out of his way in Chapter 14 to explain that an authorized officer who
put an individual to death pursuant to a capital sentence was acting out ‘of necessity,
and even of civil duty; and therefore not only justifiable, but commendable, where
the law requires it’ (IV. 117).

Blackstone did not neglect the problems of preventing crime, agreeing with
Beccaria that ‘preventive justice is upon every principle, of reason, of humanity, and
of sound policy, preferable in all respects to punishing justice’ (IV. 165). Chapter 18
consists of a pragmatic account of the existing provisions of the criminal law designed
to prevent crime. One of these was the use of punishment, which (he stressed) should
not be designed for expiation or revenge but for ‘the amendment of the offender
himself, or to deprive him of any power to do future mischief, or to deter others by
his example’ (IV. 165). Otherwise the only preventive measure Blackstone could offer
was the power to take sureties for keeping the peace or good behaviour.

Nevertheless, Blackstone did have more ambitious ideas about crime prevention.
Like many of his reform-minded contemporaries he believed that imprisonment
could be used to teach habits of industry and thereby reform offenders. Between 1775
and 1776 he played a pivotal role in the process of drafting and lobbying that resulted
in the Penitentiary Act of 1779.%° Blackstone did not mention his own involvement in
the passage of the act when he gave a brief account of it in the ninth edition, where
somewhat surprisingly he placed these remarks in Chapter 28, which is concerned

' The Letters of Sir William Blackstone, ed. W. Prest (2006), 141-2.
2 'W. Prest, William Blackstone: Law and Letters in the Eighteenth Century (Oxford, 2008), 297-301.
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with benefit of clergy and the mitigation of punishments, rather than in Chapter 18,
which focuses on the prevention of crime. The alteration is almost certainly
Blackstone’s own since Richard Burn, Blackstone’s first editor, added clear signposts
to his own changes to the text. Blackstone obviously had high hopes that the act
would have a positive impact on reducing crime.

In forming the plan of these penitentiary houses, the principal objects have been, by
sobriety, cleanliness, and medical assistance, by a regular series of labour, by solitary
confinement during the intervals of work, and by due religious instruction, to pre-
serve and amend the health of the unhappy offenders, to inure them to habits of indus-
try, to guard them from pernicious company, to accustom them to serious reflection,
and to teach them both the principles and practice of every christian and moral duty.
And if the whole of this plan be properly executed, and its defects be timely supplied,
there is reason to hope that such a reformation may be effected in the lower classes of
mankind, and such a gradual scale of punishment be affixed to all gradations of guilt,
as may in time supersede the necessity of capital punishment, except for very atro-
cious crimes. (IV. 350).

The Varia

Blackstone altered his text in successive editions for a variety of reasons. He corrected
typographical errors and, when he became aware of them, his own errors or omissions.
In Chapter 17, for example, he referred to the Waltham Black Act as having its origins
from incidents in Epping Forest near Waltham in Essex, but in the fifth edition he
corrected this to Waltham in Hampshire (IV. 329). He also habitually added extra
citations, either to cases or to treatises. It seems likely that some changes are attribut-
able to the compositor rather than to Blackstone himself. In Chapter 14 Blackstone
correctly referred to Chapter 3 in Locke’s Essay on Civil Government but this was
changed to 5 in editions seven (1775) and eight (1778) before being corrected back to
3 in the posthumous ninth edition of 1783. The most likely explanation for the change
is that during the print run the typeface became damaged and was replaced; a dam-
aged ‘3’ is easily misread as ‘5. On occasion Blackstone took advantage of the oppor-
tunities offered by a new edition to expand on his original text. The simple statement
in Chapter 28 that ‘in general, all offences must be enquired into as well as tried in the
county where the fact is committed’ (IV. 197) was expanded in the fifth edition (1773)
and in the seventh becomes a detailed account of all offences that could be tried in
jurisdictions other than the one in which the alleged crime occurred (IV. 338-40).
Often he merely improved his literary style, choosing more suitable words—‘hang-
ing’ instead of ‘suspension, for example (IV. 143, 321). Constant attention to literary
detail meant that he sometimes rephrased parts of the text for no other reason than
to improve the rhythm of the phrasing. But he also made minute technical changes
to the construction of his sentences: it is clearly more accurate to refer to ‘any woman,
being maid, widow, or wife’ rather than ‘any woman, maid, widow, or wife’ (IV. 138,
319), although it would be difficult to misunderstand the sense of the original word-
ing. Sometimes he changed his mind and reverted to the original: as when he wrote
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that excuses ought not to be ‘strained; changing this to ‘restrained’ in the seventh
edition and then back to ‘strained’ in the ninth (IV. 125). Literary style was an inte-
gral part of the attraction of the Commentaries to readers. A long extract from
Chapter 3 of Book III even appeared in a compilation of pieces designed both to
edify readers and to illustrate ‘elegant, correct and fine writing*'

Blackstone’s more substantial alterations reflected the need constantly to update
his text. At its most basic this involved adding details of the continual accretions of
statute law. In Chapter 21 of the seventh edition, for example, he added brief details
of the 1773 statute that enabled warrants issued in England to be executed against
offenders who had fled to Scotland, which was (as it still is) a different legal jurisdic-
tion. However, given the vast range of the criminal law and the constant stream of
new legislation it is scarcely surprising that Blackstone sometimes failed to keep up
to date. In his discussion of the offence of pulling down turnpike gates in Chapter 11
he cited statutes of 1718 and 1732, apparently unaware that neither were in force at the
time of writing. In the fifth edition he amended his reference to the 1732 statute, sub-
stituting instead a more recent statute of 1767. Yet by the time that edition appeared,
the statute of 1767 had been superseded. Only in the ninth, posthumous edition did
Richard Burn point out that the 1718 statute had expired in 1748, while the 1767 act
was superseded by another of 1773 (IV. 95, 309).

Blackstone’s text also reflected changes in the operation of the criminal justice
system. The Commentaries were produced at a time of considerable evolution in the
nature and conduct of criminal trials, particularly in the use of defence counsel.
Accordingly, in the eighth edition Blackstone altered the statement in Chapter 27
that the judges ‘seldom’ refused the assistance of counsel to defendants to read that
they ‘never’ refused such assistance (IV. 229-30, 345-6). The effect of wider world
events on the criminal justice system in England was revealed by the omission of a
few words in the discussion of punishments in the ninth edition of Chapter 29.
Previous editions had referred to transportation to the American colonies; in a silent
acknowledgement of Britain’s loss of those colonies, the ninth edition, published
after the conclusion of the American rebellion, merely mentioned transportation
without reference to a destination (IV. 243, 352).

Another significant change in the operation of the criminal justice system was the
way the courts treated the testimony of the victims in cases of the alleged rape of
young girls (neither Blackstone nor the courts seem to have considered the possibil-
ity of the rape of boys). The original text followed Hale, who advocated admitting the
testimony of a child even if that child were too young to understand the nature of an
oath. The rationale was that ‘the law allows what the child told her mother, or other
relations, to be given in evidence, since the nature of the case admits frequently of no
better proof; and there is much more reason for the court to hear the narration of the
child herself, than to receive it at second hand ... . And indeed it is now settled, that
infants of any age are to be heard’ (IV. 142). In the fifth edition, Blackstone made
minor changes in wording, turning the absolute statement ‘it is now settled’ into the

2! [Anon.], The Beauties of English Prose (1772), i. p. vi.
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more qualified ‘it seems now to be settled’ A substantive change occurred, however,
in the ninth edition. Blackstone continued to refer to Hale’s opinion that a child’s
evidence could be heard unsworn, but in the light of a recent (1779) ruling by the
twelve judges added that practice was now quite the opposite as ‘it is now settled, that
no hearsay evidence can be given of the declarations of a child who hath not capacity
to be sworn, nor can such child be examined in court without oath: and that there is
no determinate age, at which the oath of a child ought either to be admitted or
rejected’ (IV. 319-20). As the ruling occurred during Blackstone’s lifetime and the
alteration is not flagged as one introduced by Burn, we may be reasonably confident
that it was penned by Blackstone himself.

Later in the same chapter Blackstone considered (male) homosexual acts, accept-
ing the then conventional theology that extrapolated from the fate of Sodom and
Gomorrah to conclude that they were against ‘the express law of God” (IV. 143). In
his original text he made it clear that homosexual acts were more often prosecuted as
attempted sexual assaults than as actual sexual assaults ‘on account of the difficulty of
proof’ (IV. 144). The implication was that the sex in such cases was non-consensual.
It is therefore interesting that the ninth edition includes a reference to consensual
homosexual acts. In such cases, Blackstone noted, both parties could be prosecuted,
one for intent to commit, the other with intent to suffer ‘the commission of the
abominable crime’ (IV. 320).

In stark contrast to this kind of piecemeal alteration, Chapters 4 and 17 underwent
wholesale authorial revision, though for very different reasons. Chapter 17 concerns
offences against private property. A haphazard accumulation of statutory changes
made this a messy subject and resulted in a text that became increasingly convoluted
and difficult to follow. The author’s changes add virtually nothing to the content.
Instead, almost like a miniature version of the imposition of structure on the law that
made the Commentaries so readable, Blackstone re-arranged his original text, remov-
ing many of the references to statutes to footnotes, in order to construct a more
coherent and accessible version for his readers.

The alterations to Chapter 4—‘Of Offences against God and Religion'—are of a
very different order. Blackstone was a convinced Anglican and references through-
out this volume reveal the depth of his loathing for the Roman Catholic church. He
variously described the power of the pope as ‘arbitrary’ (IV. 30) or ‘usurped’ (IV. 277),
and in yet another reference to the ‘Norman yoke’ blamed the conquest for increas-
ing the influence of the pope by virtue of the appointment of ‘prelates, who, being
bred abroad in the doctrine and practice of slavery, had contracted a reverence and
regard for it, and took a pleasure in rivetting the chains of a free-born people’ (IV. 69).
In Chapter 4 he made it clear that the various laws that prevented Roman Catholics
from taking their full part in English society were entirely justified and that there
could be no toleration for Catholics as long as their principles extended

to a subversion of the civil government. If once they could be brought to renounce the
supremacy of the pope, they might quietly enjoy their seven sacraments, their purga-
tory, and auricular confession; their worship of reliques and images; nay even their
transubstantiation. But while they acknowlege a foreign power, superior to the
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sovereignty of the kingdom, they cannot complain if the laws of that kingdom will not
treat them upon the footing of good subjects. (IV. 36)

He then went on to list the various anti-Catholic statutes that were still in force, even
though these statutes had been passed in the sixteenth and seventeenth centuries
when Protestant fears of ‘popery” were at their height and, apart from the ban on
holding public office, went largely unenforced in Blackstone’s England. His reference
in the ninth edition to the ‘Papists’ Act’ of 1778 underlined the identification of
Catholicism as a potential source of rebellion, by stressing that the relaxation of pen-
alties made by that act applied only to such Catholics as were willing to take steps to
demonstrate their loyalty to the Hanoverian regime and to repudiate the pope’s
claims to any civil authority.

It was not, however, Blackstone’s vitriolic condemnation of popery but his com-
ments on the laws concerning the Protestant Nonconformists, also known as
Dissenters (i.e. those who were not members of the Anglican, or episcopal, church)
that attracted criticism. Blackstone distrusted Dissenters almost as much as Catholics.
Those who differed from the Church of England ‘as well in one extreme as the other,
are equally and totally destructive of those ties and obligations by which all society is
kept together’ (IV. 68). Somewhat simplistically, given the complexity of the political
situation that led to the upheavals of the seventeenth century, Blackstone blamed the
religious bigotry of Protestant sectaries for the seventeenth-century civil wars that
overturned ‘church and monarchy [and] shook every pillar of law, justice, and private
property’ (IV. 69). In his fourth chapter Blackstone’s account of offences against
God by Nonconformists is divided into two parts: the ‘positive’ offence of reviling the
church’s ordinances and the ‘negative’ offence of failing to participate in Anglican
worship. In some ways Dissenters were more culpable than Catholics, since Catholics
acted on ‘material, though erroneous reasons, whilst many of the reasons for Protestant
Nonconformity stemmed from disagreement with certain points of the liturgy and so
on ‘matters of indifference or, in other words, upon no reason at all’ (IV. 34). Blackstone
considered that the various statutes against Nonconformists were still in effect,
although suspended by the Toleration Act of 1689, so effectively enabling him to
describe Dissenters as criminals whose guilt was tolerated rather than punished.

Within months of the first printing of this volume, the Nonconformist theologian
and scientist Joseph Priestley had published a response that was highly critical of
Blackstone’s text.” Priestley was prompted to respond by a fear that Blackstone’s sen-
timents were shared by the government of the day, suggesting the possibility ‘that
some design is formed to establish a system of civil and ecclesiastical tyranny’ by
reviving and enforcing statutes that had long been regarded as obsolete. Priestley
particularly complained of Blackstone’s remarks on the crime of reviling the ordi-
nances of the Church of England:

Why may I not speak in derogation of the book of common-prayer, or even in con-
tempt of it, if I really think it a defective and contemptible performance? Where is the

2 It was advertised in Lloyd’s Evening Post, 27-29 September 1769.
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crime, if, insulted as the Dissenters have always been, with the malice, and nonsense
of high churchmen, they should, now and then, speak, or even write in their own vin-
dication...?

He also challenged Blackstone’s simplistic account of the events that led up to the
civil wars, observing that ‘the nation not the Dissenters only, asserted their natural
and civil rights’ and that the end result would have been the same even if the army
had ‘consisted of Mahometans’**

Priestley was not the only critic to take issue with Blackstone over Chapter 4. The
legal writer, Owen Rufthead, who was himself an Anglican rather than a Dissenter,
reviewed Book IV for the Monthly Review shortly before his death in October 1769.
In the course of the review, he regretted Blackstone’s ‘narrow and somewhat illiberal
turn of mind in relation to Protestant Dissenters’ and condemned his ‘littleness and
peevishness of spirit’*® A much lengthier, more closely argued and wide-ranging
response to Blackstone was published the following year by the dissenting minister,
Philip Furneaux, who maintained that religious truths could not be established by
means of legal penalties.”® Yet, for all his liberal sentiments Furneaux agreed that
anti-Catholic laws were essential; in the 1771 edition of his letters he agreed ‘that to
guard against the prevalence of popery, by every method which appears to be calcu-
lated for that end ... is mere self-defence’?’

Blackstone had never before engaged with his critics in public, though he did in
private.?® He preferred either to ignore them ‘if I thought them mistaken or trifling’
or simply to correct his text in a subsequent edition.” But already embroiled in con-
troversy over his support of the expulsion of John Wilkes from the House of
Commons,” he decided to respond directly and speedily to Priestley’s ‘very angry
pamphlet, probably because Priestley was a public figure who was well-known out-
side dissenting circles and whose criticism could do real damage. Blackstone
explained his public response by referring to Priestley’s ‘reputation in the literary
world” and insisted that he did not write ‘with an intention to enter into personal
altercation with Dr Priestley. Blackstone was particularly anxious to establish that
his text was not meant to be a personal attack on Priestley and to acquit himself of
accusations of being ‘a bigotted High-Churchman and of a persecuting spirit in mat-
ters of religious differences. Although maintaining somewhat pedantically that the
various laws against Nonconformists were still in force against those who did not
comply with the provisions of the Act of Toleration, he stressed that Priestley had
misinterpreted his survey of the relevant statutes, which had merely been intended

# . Priestley, Remarks on some paragraphs in the fourth volume of Dr. Blackstone’s Commentaries on the laws of
England, relating to the Dissenters (1769), 7.

# Priestley, Remarks, 29, 31.

» Monthly Review, 41 (1769), 295.

% P. Furneaux, Letters to the Honourable Mr Justice Blackstone (1770).

¥ Furneaux, Letters (1771 edn.), 127.

# See for example his response to Charles Yorke in 1766 and to Granville Sharp in 1769: Letters, ed. Prest,
11-12, 138-9.

» W. Blackstone, Reply to Dr Priestley’s Remarks (1769), 4.

3 See volume editor’s introduction to Book I (I. xiii).
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to provide a historical context to explain their passage.”’ Nevertheless, he admitted
that on re-reading his text it did seem

somewhat incorrect and confused; and might lead a willing critic to conclude, that a
general reflection was intended on the spirit, the doctrines, and the practice of the
body of our modern dissenters. A reflection which I totally disapprove... And so far
am I from wishing to perpetuate or widen our unhappy differences, that I shall make
it my care, in every subsequent edition of this volume so to rectify the clause in ques-
tion, as to render it more expressive of that meaning which I here avow; and which, if
read with a due degree of candour, might before have been easily discerned.*

Blackstone’s rather barbed reference to Priestley’s failure to appreciate the finer
nuances of his text was repeated at the end of the pamphlet, where he commented
that only a ‘superficial and captious reader’ would have misunderstood his intent and
hoped that Priestley would come to wish he had written less hastily.

Priestley’s response, published in the London Chronicle of 10-12 October, described
the Reply as ‘a genteel and liberal answer to a pamphlet written, as you candidly and
justly conjecture, in great haste’ and then went on to reiterate his critique of Black-
stone’s text. Priestley adopted a restrained and civil tone, but his response was more
than a little prickly:

If I mistook your meaning, in supposing that your reflections were intended for the
modern Dissenters, I can assure you, that, superficial and captious as you take me to
be, I was far from being singular in that mistake. It was the construction that every
person, that I have yet conversed with upon the subject, put upon them; and the par-
agraphs I have animadverted upon were actually considered, by many persons, as a
notification to Dissenters, in what light they were considered by those who are now in
power. They even gave offence to many worthy and distinguished members of the
established Church ...

Blackstone was as good as his word. The next edition of Book IV, published the fol-
lowing year, contained substantial revisions that were clearly intended to placate his
Dissenting critics. His remarks about reviling the ordinances of the Church were
softened by referring to the indecency of ‘virulent and factious’ opposition to the
Anglican Church, rather than of opposition per se (IV. 33, 295). He qualified his jus-
tification of the continuance of the laws against Nonconformists by making it clear
that they were there in terrorem, as a warning against treating the church with contempt
rather than to prevent ‘rational and dispassionate enquiries’ (IV. 33, 296). Even this
needed to be further softened in the fifth edition, almost certainly in response to
Furneaux, who had remarked that ‘If any one say, it is right to keep a rod in terrorem,
though it would be injustice or inhumanity to use it: I should be apt to suspect, that,
notwithstanding his fair pretences, when a proper opportunity offers, he will not fail
to use it** Accordingly, from the fifth edition onwards, Blackstone no longer referred

3! Blackstone, Reply, 3-5, 9-11.

32 Blackstone, Reply, 10-11. The remainder of the pamphlet re-states Blackstone’s arguments, originally
expressed in Book I, that the liturgy of the Church of England was frozen at the Union of England and Scotland in
1707 and that any attempt to change it would amount to a dissolution of the Union.

* Furneaux, Letters (1770 edn.), p. ix.
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to the old laws being kept in terrorem, and only justified the continuance of ‘the
milder penalties.

A far more significant alteration was the omission in the fourth edition of
Blackstone’s comparison of the principles of Catholics and Dissenters, which had
ended with a condemnation of the Dissenters, whose role in the political upheavals
of the seventeenth century meant that they had achieved what Catholics had failed to
do, ‘the ruin of our church and monarchy’ (IV. 34, 297). Instead he expanded on his
arguments to the effect that the various penal laws against Dissenters were still in
force but were suspended so that all those ‘who will approve themselves no papists or
oppugners of the trinity, are left at full liberty to act as their consciences shall direct
them’ (IV. 35, 297). Presumably the omission was specifically aimed at quieting his
critics rather than as an indication of his own change of heart. Neither in the fourth
nor in any subsequent edition did he change the sentences in chapter 8 that, like the
original text of Chapter 4, blamed Dissenters for the civil wars and execution of
Charles I. Nor did he change other derogatory references. He continued to imply that
Dissenters had ‘weak consciences’ (IV. 34), overtly accused them of the sin of schism
and attributed their beliefs to ‘weakness of intellect ... misdirected piety ... perverse-
ness and acerbity of temper’ or to hopes of ‘a prospect of secular advantage in herding
with a party’—a reference to the identification of Dissenters as Whig sympathizers
(IV. 34-5). Whether intended or not, his analysis of the reasons for the laws against
Dissenters provided ammunition for the debates over the repeal of the Test and
Corporation Acts that prevented Catholics from holding public office and which
would occupy politicians over the next several decades.”

Reception

Blackstone’s remarks on Dissent and Dissenters seems to have been the only aspect
of Book IV that drew significant criticism in his own day. Jeremy Bentham’s Comment
on the Commentaries remained unfinished and was available only in manuscript
until publication in the early twentieth century. Bentham’s Fragment on Government
published in 1776 attacked Blackstone’s ‘universal inaccuracy and confusion’ and
‘obscure and crooked reasoning, but the critique was pinned on the introduction to
Book I and, unlike Priestley, Bentham was relatively unknown and lacking in influence.
To be sure, Bentham did mention Book IV, but more as a matter of point-scoring
than sustained critique. He picked holes in Blackstone’s logic, using as one example
Blackstone’s discussion of burglary in chapter 16 when ‘after telling us, in express
terms, there must be an “actual breaking” to make burglary, he tells us, in the same
breath, and in terms equally express, where burglary may be without actual breaking;
and this because “the Law will not suffer itself to be trifled with”’*

* [Anon.], The Danger of Repealing the Test Act (1790), 5-6.
% A Fragment on Government (Collected Works of Jeremy Bentham), ed. J. H. Burns and H. L. A. Hart (1988),
406-7.



xxii BOOK IV

Benthams strictures do not appear to have been influential during Blackstone’s
own lifetime or even in the immediate aftermath of his death; indeed Bentham him-
self described the Commentaries as having ‘a more extensive circulation, have
obtained a greater share of esteem, of applause, and consequently of influence (and
that by a title on many grounds so indisputable) than any other writer who on that
subject has ever yet appeared’* By 1779 Blackstone was being quoted in the latest
edition of Hale’s History of the Common Law. Both his prose and his organizational
schema were heavily plagiarized by subsequent writers: his prose turns up in Tomlyn’s
Law Dictionary whilst in 1780 the Commentaries inspired the little-known London
lawyer, William Ayres, to publish a work comparing the operation of the law in
England and Ireland as well as addressing the issue of the power of the British parlia-
ment over the Irish parliament.” The Commentaries similarly formed the model for
Zephaniah Swift’s System of the Laws of Connecticut (1795-6). Other works that cited
Book IV with approval included John Macarthur’s Treatise of the Principles and
Practice of Naval Courts Martial (1795) and Thomas Gisborne’s An Enquiry into the
Duties of Men in the Higher and Middle Classes of Society in Great Britain (1795).
When Samuel Glasse published his Magistrates Assistant in 1788 he specifically
referred to Blackstone’s ‘ingenious, elegant and learned commentaries’ and the
resultant hope that ‘the chair of magistracy will in future more easily be filled by
persons of consequence and respectability’*® A new and revised issue of a treatise on
the jury quoted ‘that great man, Judge Blackstone” and his remarks on the value of the
jury in Book III at length for the benefit of those who ‘though they ought, may not
perhaps be possessed of his valuable Commentaries’®

Yet praise for Blackstone was not entirely unqualified. A manual for trainee barris-
ters credited him for ‘bringing darkness to light’ and reducing ‘to system a farrago of
legal knowledge scattered over a vast range of black-lettered lore. Nevertheless the
author was anxious to emphasize that Blackstone had merely provided an introduc-
tion to the subject. The serious student of law was advised to interleave the pages
with blank paper so that

The marginal references to the authorities should be examined, the books referred to, be
consulted; notes should be entered of errors, if any be found; together with what add-
itional ideas may be collected on the subject, which the writer of a compendium only
might think it unnecessary to insert. The topic should not even then be considered as
finished, but subsequent notices should be inserted, as future reading, observation and
practice, may tend to render the knowledge of the law, on each head, more full, or present
determinations in any wise alter the doctrine laid down by precedents of past times ...*

Similar remarks were made by St George Tucker when he produced an edition that
he had revised to be suitable for the nascent US republic. The Commentaries had

% Fragment on Government, 4.

7 W. T. Ayres, A Comparative View of the Differences between the English and Irish Statute and Common Law.
In a series of analogous Notes on the Commentaries of Sir W. Blackstone’ (1780).

% S. Glasse, Magistrate’s Assistant (1788), p. xiv.

* ]. Hawles, Hamilton’s Jury Guide or the Englishman’s Right (1794), preface.

0 T. Ruggles, The Barrister or Strictures on the Education Proper for the Bar (Dublin, 1792), 8, 187-91.
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produced ‘the semblance of a regular system” but had also had pernicious conse-
quences, since ‘it has contributed to usher into the profession a great number, whose
superficial knowledge of the law has been almost as soon forgotten, as acquired’*

The ‘regular system’” to which Blackstone reduced the laws did not go far enough
for later commentators who, like Bentham, have found Blackstone lacking in con-
ceptual rigour. As Simon Stern has recently written, ‘Blackstone’s interest in present-
ing the conceptual basis of the criminal law often seems to promise more than it
delivers’*? Yet for the student of the eighteenth-century English criminal justice sys-
tem what is remarkable about Blackstone’s account is not so much the limitations of
its conceptual approach to the criminal law, but rather the limitations he imposed on
his own text by remaining firmly within a descriptive narrative. This was very much
a reflection of the relatively undeveloped state of the criminal law. Although the
prosecution was required to provide evidence of guilt, it was largely up to the defend-
ant to demonstrate his or her innocence. Trials were quickly over. Beattie noted that
at the Surrey assizes on 18 August 1751, ten cases were heard in the space of seven
hours, two of which resulted in capital sentences. Over the space of just four days, the
court disposed of forty-three cases: thirty-seven felonies and six misdemeanours.
That disposition could be so speedy is attributable to the way in which criminal trials
were regarded as simple fact-finding exercises.* Defendants thus had little option
but to plead the general issue, since they either were or were not guilty of the facts as
alleged. Judges (and juries) were wary of confessions obtained through force or
favour and were equally wary of uncorroborated evidence given by accomplices in
return for a pardon or immunity, but the rules of evidence were somewhat crude.
Much that would be crucial to a modern trial was irrelevant in Blackstone’s day.

At its simplest, one might well be surprised by Blackstone’s statements (IV. 198)
about the need for indictments to be of ‘precise and sufficient certainty, since he
must have known what historians have long since established, that eighteenth-
century indictments were full of legal fictions. Fulfilling the ‘precise’ requirements of
the law did not mean that the information about an individual’s occupation or residence
had to be accurate. Furthermore, although statutory offences were distinguished
from common law ones by the phrase ‘against the statute, the statute in question was
never specified. Blackstone’s encomiums in Chapter 27 on the role of the grand and
petty jury in protecting defendants from the crown (or prosecution) sit somewhat
oddly against his discussion of informations ex officio—that is, prosecutions initiated
by the crown’s law officers in the court of King’s Bench. Such prosecutions were con-
troversial because they were perceived to be repressive, as they bypassed the grand
jury and were usually reserved for political offences.** Yet Blackstone justified their

4 St G. Tucker, Blackstone’s Commentaries with Notes of Reference to the Constitution and Laws of the Federal
Government of the United States (Philadelphia, 1803), pp. iii-iv.

4 §. Stern, ‘Blackstone’s Criminal Law: Common Law Harmonization and Legislative Reform (1769)) in M. D.
Dubber (ed.), Foundational Texts in Modern Criminal Law (Oxford, 2014), 65.

8 J. M. Beattie, Crime and the Courts in England 1660-1800 (Oxford, 1986), 339, 341, 377.

“ D. Hay, Criminal Cases on the Crown Side of King’s Bench: Staffordshire, 1740-1800 (Stafford, 2010), 277-8.
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use as ‘necessary, not only to the ease and safety but even to the very existence of the
executive magistrate’ (IV. 200).

Although Blackstone referred on several occasions to cases that were ultimately
decided by the twelve judges of the central common law courts (King’s Bench,
Common Pleas, and Exchequer), he made no attempt to explain the process by which
ajury returned a special verdict or by which a judgment was reserved by the presiding
judge for further consideration. A special verdict occurred when the jury returned a
statement of facts but professed themselves uncertain of how the law should be applied
to those facts. The statement of facts was then subject to collective deliberation by the
twelve judges at Serjeants’ Inn.* The closest Blackstone came to a discussion of such
cases was a few sentences in Chapter 27 which described a special verdict as one where
the jury ‘doubt the matter of law, and therefore chuse to leave it to the determination
of the court’ (IV. 232-3). He did not indicate that on the rare occasions on which a
special verdict was returned it was at the direction of the presiding judge, so leaving it
to be implied that this was an example of the jury exercising power in its own right.
Interestingly, given the emphasis throughout on describing procedure, he did not go
on to explain how such a verdict then came before the twelve judges for resolution.

A further striking omission in Blackstone’s account of the way in which the crim-
inal justice system processed defendants occurred in his very limited discussion of the
appellate process. As noted above, defence counsel were only just beginning to appear
in criminal trials. Coupled with the rapidity of trials, this meant that defendants were
almost always at a disadvantage: despite the maxim, repeated by Blackstone himself,
that it were better that ten guilty men go free than that one innocent man be con-
victed, miscarriages of justice must have been commonplace.*® As Blackstone indi-
cated, the only method available to set aside a judgment was by writ of error to King’s
Bench. A writ of error dealt only with mistakes on the face of the record which, since
the record did not recite the evidence on which a verdict had been based, was of very
little use to a defendant who had been wrongfully convicted. They were extremely rare
in criminal cases.” Blackstone identified a further layer of appeal, in that it was pos-
sible to remove a verdict in King’s Bench to the House of Lords. This was technically
correct but it seems highly unlikely that criminal cases were ever taken to the House
of Lords, though the final conclusion on that issue must await further research.

Yet the absence of a formal appellate system does not mean that there was no way
to challenge a guilty verdict, even though Blackstone omitted discussing it. Appeals
were mounted, and mounted successfully, but the mechanism by which this was

# J. Oldham, ‘Informal Law-Making in England by the Twelve Judges in the Late 18th and Early 19th Centuries),
Law and History Review, 29 (2011), 181-220.

‘¢ The ratio of ten guilty men to one innocent was well established throughout the British Isles long before
Blackstone included it in his writings. It can be found as early as 1694 in a sermon delivered in Scotland, and was
mentioned in a private letter from Jonathan Swift to Alexander Pope in 1721: J. Webster, A Sermon preached in the
High Church of Edinburgh at the Election of Magistrates of the City (Edinburgh, 1694), 8; The Works of Alexander
Pope Esq. (1752), ix. 29.

7 I rely here on my own unpublished research into the metropolitan jurisdiction of King’s Bench. It should also
be noted that Douglas Hay’s survey of Staffordshire cases heard in King’s Bench between 1740 and 1800 does not
identify any appeals in criminal cases brought by writ of error: Hay, Criminal Cases.
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done was through applications for clemency. In Chapter 1 Blackstone referred to the
judges respiting half of those capitally convicted through ‘compassion; but petitions
for clemency were made, and granted, on a far wider range of grounds than compas-
sion alone. Petitions for clemency and the judges’ reports on them are found fitfully
in the state papers before 1784; they survive in greater numbers in a discrete series
after Blackstone’s death (covering 1784 to 1830). Recurring themes both during
Blackstone’s life and earlier were the previous good character of the defendant and
his or her age (whether old age or youth).* They also, as one might expect, included
claims of innocence—effectively an appeal under another name. The petitions were
referred to the judge who presided over the trial in question and the ensuing reports
sometimes took on an appellate character, as they included a review of the evidence
as well as of the credibility and reliability of witnesses.

Although the character of the criminal trial was changing during the eighteenth
century it seems likely that the character of requests for clemency did not. In 1685,
in response to the petition of John and Hanna Clyatt, the presiding judge at their trial
certified that the evidence against them was doubtful.® In 1728 the bishop of Exeter
petitioned on behalf of defendants who had been found guilty of murder, alleging
that the evidence was insufficient and the conviction was made against the direction
of the presiding judge.” Joseph Smith received a conditional pardon in 1789 in part
because the witness against him was of ‘bad character’®! Occasionally the judges even
considered fresh evidence. In August 1769—shortly after the publication of Book
IV—a temporary reprieve was issued for Moses Alexander when new evidence sug-
gested his innocence.”” Michael Gough was pardoned in 1789 as the judge was
convinced, following an investigation by ‘a gentleman of credit & fortune, that the
sole witness was ‘mistaken as to the person of the prisoner’”> George Shawell was
convicted of assault with intent to extort after he failed to convince a grand jury that
Charles Henry Brawn was guilty of an attempted homosexual act. He was pardoned
in 1786 when subsequent events, attested by ‘three irreproachable witnesses, sug-
gested that Brawn was guilty of a sexual assault on a young boy, leading to the belief
that Shawell had indeed been the victim of a homosexual predator.*

The Afterlife of the Commentaries

Much of Book IV is irrelevant to any modern jurist. Its references to specific statutes
meant that it required constant updating, even (as has been seen) during Blackstone’s
lifetime, let alone in the centuries since. What is left is, as it were, the more complex,

8 For a wider discussion of the social function of clemency, see D. Hay, ‘Property, Authority and the Criminal

Law’, in D. Hay, P. Linebaugh et al., Albion’s Fatal Tree (1975).
¥ Calendar of State Papers. Domestic Series: James II: 1685, pp. 114-15.
0 TNA, SP 36/5/7.
' TNA, HO 9/26, ff. 115-16.
52 Calendar of Home Office Papers, 1766-9, p. 486.
3 TNA, HO 47/8/2, ff. 2-3.
* TNA, HO 47/5/71, . 231-2.
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and arguably rather more important, containing text—the wider attempts to explain
the laws and to supply a historical context and rationale for them.

It is this that gives Book IV an enduring afterlife. The Commentaries continue in
some respects to be regarded as authoritative, in that Blackstone is thought to have
produced an accurate picture of English law as it was practised and understood in
eighteenth-century England. This is particularly true of the USA, where, despite the
strictures of St George Tucker and Thomas Jefferson, originalists (those who main-
tain that the American constitution should be interpreted as if its meaning were fixed
at its enactment) somewhat surprisingly hold that Blackstone, who was a Tory, a
committed monarchist, and enemy of American independence, provided a portrait
of English law as it would have been understood—and accepted—by the founding
fathers. Indeed, Jessie Allen has recently pointed out that the rise of originalism is
amongst the factors that have resulted in the Commentaries undergoing ‘a renais-
sance at the Supreme Court’*

The difficulties of such a renaissance are readily illustrated by reference to just two
Supreme Court citations. In one case, for example, Justice Alito quoted Coke and
Blackstone for a definition of extortion.”® The citation to Blackstone is superfluous
because it is circular. Blackstone referenced his definition to Hawkins; Hawkins refer-
enced it to Coke, and indeed Blackstone’s wording is far closer to Coke than to Hawkins.

A more disconcerting example is Justice Scalia’s dissenting opinion in Roper v
Simmons, in which he cited Blackstone and Hale in support of the notion that in 1791,
when the eighth amendment (prohibiting cruel and unusual punishments) was
passed, ‘the death penalty could theoretically be imposed for the crime of a seven-
year-old, though there was a rebuttable presumption of incapacity to commit a capi-
tal (or other) felony until the age of fourteen’” The operative word, of course, is
‘theoretically, for Blackstone was simply paraphrasing Hale. Hale can scarcely be
used as evidence of opinion in 1791; by that date he had been dead for over a century.
Blackstone’s examples of minors who were actually executed also came from Hale
and belonged to what was then already a distant past. Nor was this past one to be
emulated, for it is quite clear from his other references that Blackstone was extremely
uneasy about capital punishment, even for adults, let alone for minors. As already
noted (p. xiv), his one reference to a sentence of death passed on a minor in his own
lifetime was to the case of William York, whose life was spared precisely because the
execution of children was indeed repugnant to jurists half a century before the pas-
sage of the eighth amendment.

One is tempted to repeat Thomas Ruggles’ injunction to interleave blank pages so
that the reader can track and take note of Blackstone’ citations. Perhaps the best advice
one can offer about using the Commentaries for modern purposes is ‘treat with care’

Ruth Paley

5 J. Allen, ‘Reading Blackstone in the Twenty-First Century, in W. Prest (ed.), Re-interpreting Blackstone’s
Commentaries (Oxford, 2014), 215.

% Sekhar v United States, 133 S. Ct 2720 (2012).

7 Roper v Simmons, 543 S. Ct 551 (2005).



Note to the Reader

This edition seeks to identify Blackstone’s changes to the text of the Commentaries
between the first edition of 1765-9 and the ninth and first posthumous edition which
appeared in 1783 under the editorship of Dr Richard Burn.! All such authorial ‘varia
are marked in each chapter by a preceding numeral enclosed in angled brackets.
These cues are keyed to sequential lists, similarly numbered and grouped by chapter,
at the end of each volume. Here, every item is preceded by the number of the edition
in which the authorial change first occurred, enclosed in square brackets. The listing
commences with the relevant word, clause, sentence, or longer passage from the first
edition, followed by a vertical divider | separating the original from the altered text.
Omitted text or footnotes are annotated accordingly, or indicated by an omission on
the right-hand side of the divider. Textual changes to the same sentence or paragraph
over more than one edition are represented by inserting the relevant information in
square brackets, or listed sequentially following the first numbered entry.

To keep the varia lists within manageable proportions, the following are generally
ignored: (i) changes in punctuation and/or spelling; (ii) unambiguous typographical
errors, including misspellings, omissions, and erroneous repetition of single words
corrected in subsequent editions; (iii) incorporation of footnotes in text or vice versa;
(iv) changes in cross-references due to different pagination in later editions; (v)
alterations made in one edition reversed in the next or following editions; (vi) changes
of form which do not change meaning, as where adjacent words are transposed, or
paragraphs are recast.

No attempt has been made to modernize Blackstone’s language. While his spelling
often does not accord with current usage, most variants are simply phonetic
equivalents of the modern form. Except for removing the apostrophe from the
possessive it’s; a similar policy applies to punctuation, italics, and the use of capital
letters, although evident misspellings and typographical errors are silently corrected.

Blackstone’s footnotes present difficulties of a different kind. Apart from the use of
lower-case letters of the alphabet rather than numerals, both for in-text cues and
foot-of-page markers (usually, but not always, without the letters j" and v’), the notes
themselves include often cryptic and inconsistent bibliographical citations, to which no
key was originally provided. While the following list of Abbreviations identifies most
such references, a few uncertainties remain. It should also be noted that Blackstone’s
quotation marks often denote paraphrases rather than verbatim transcriptions.

Editorial annotations and interventions are enclosed in square brackets, while
editorial footnotes are placed below those of Blackstone. Where his footnotes refer to
published reports of identifiable law cases, the case name is added before the citation.
An appended Table of Cases provides dates and, where possible, a reference to the

! A fuller account of editorial methodology appears in the first volume (I. xliii-xI).
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corresponding volume of the English Reports (although Blackstone sometimes cites
differently paginated early editions of the nominate reports reproduced in that stand-
ard series), the yearbooks, or other sources. The Table of Statutes, also found at the
end of the volume, is a chronological list and page index of charters and parliamentary
legislation mentioned both in the text and footnotes.

In the text, the original pagination is indicated by numbers placed in the margins.
In the footnotes Blackstone’s own cross-references are retained, but supplemented
with editorial cross-references keyed to the pagination of this edition.

The Commentaries use the old-style Julian calendar, in which each new year began
on 25 March rather than 1 January, for events and parliamentary statutes before 1752,
when Great Britain adopted the Gregorian calendar. Thus the Bill of Rights, presented
to William and Mary in February 1689 according to our modern calendar, is dated by
Blackstone to the previous year.

Wilfrid Prest
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CHAPTER THE FIRST.

OF THE NATURE OF CRIMES;
AND THEIR PUNISHMENT.

WE are now arrived at the fourth and last branch of these commentaries; which treats
of public wrongs, or crimes and misdemesnors. For we may remember that, in the
beginning of the preceding volume®, wrongs were (1) divided into two sorts or
species; the one private, and the other public. Private wrongs, which are frequently
termed civil injuries, were the subject of that entire book: we are now therefore, lastly,
to proceed to the consideration of public wrongs, or crimes and misdemesnors; with
the means of their prevention and punishment. In the pursuit of which subject I shall
consider, in the first place, the general nature of crimes and punishments; secondly,
the persons capable of committing crimes; thirdly, their several degrees of guilt, as
principals or accessories; fourthly, the several species of crimes, with the punishment
annexed to each by the laws of England; fifthly, the means of preventing their
perpetration; and, sixthly, the method of inflicting those punishments, which the law
has annexed to each several crime and misdemesnor.

FIRsT, as to the general nature of crimes and their punishment: the discussion and
admeasurement of which forms in every country the code of criminal law; or, as it is
more usually denominated with us in England, the doctrine of the pleas of the crown:
so called, because the king, in whom centers the majesty of the whole community, is
supposed by the law to be the person injured by every infraction of the public rights
belonging to that community, and is therefore in all cases the proper prosecutor for
every public offence®.

THE knowlege of this branch of jurisprudence, which teaches the nature, extent,
and degrees of every crime, and adjusts to its adequate and necessary penalty, is of
the utmost importance to every individual in the state. For (as a very great master of
the crown law* has observed upon a similar occasion) no rank or elevation in life, no
uprightness of heart, no prudence or circumspection of conduct, should tempt a
man to conclude, that he may not at some time or other be deeply interested in these
researches. The infirmities of the best among us, the vices and ungovernable passions
of others, the instability of all human affairs, and the numberless unforeseen events,
which the compass of a day may bring forth, will teach us (upon a moment’s
reflection) that to know with precision what the laws of our country have forbidden,
and the deplorable consequences to which a wilful disobedience may expose us, is a
matter of universal concern.

@ Book III. ch. 1.
® See Vol. I. p. 268 [I. 173].
¢ Sir Michael Foster. pref. to rep. [Foster, Crown Law, iii.]



2 OF PUBLIC WRONGS

IN proportion to the importance of the criminal law, ought also to be the care and
attention of the legislature in properly forming and enforcing it. It should be founded
upon principles that are permanent, uniform, and universal; and always conformable
to the dictates of truth and justice, the feelings of humanity, and the indelible rights
of mankind: though it sometimes (provided there be no transgression of these
eternal boundaries) may be modified, narrowed, or enlarged, according to the local
or occasional necessities of the state which it is meant to govern. And yet, either from
awant of attention to these principles in the first concoction of the laws, and adopting
in their stead the impetuous dictates of avarice, ambition, and revenge; from retaining
the discordant political regulations, which successive conquerors or factions have
established, in the various revolutions of government; from giving a lasting efficacy
to sanctions that were intended to be temporary, and made (as lord Bacon' expresses
it) merely upon the spur of the occasion; or from, lastly, too hastily employing such
means as are greatly disproportionate to their end, in order to check the progress of
some very prevalent offence; from some, or from all, of these causes it hath happened,
that the criminal law is in every country of Europe more rude and imperfect than the
civil. I shall not here enter into any minute enquiries concerning thelocal constitutions
of other nations; the inhumanity and mistaken policy of which have been sufficiently
pointed out by ingenious writers of their own. But even with us in England, where
our crown-law is with justice supposed to be more nearly advanced to perfection;
where crimes are more accurately defined, and penalties less uncertain and arbitrary;
where all our accusations are public, and our trials in the face of the world; where
torture is unknown, and every delinquent is judged by such of his equals, against
whom he can form no exception nor even a personal dislike;—even here we shall
occasionally find room to remark some particulars, that seem to want revision and
amendment. These have chiefly arisen from too scrupulous an adherence to some
rules of the antient common law, when the reasons have ceased upon which those
rules were founded; from not repealing such of the old penal laws as are either
obsolete or absurd; and from too little care and attention in framing and passing new
ones. The enacting of penalties, to which a whole nation shall be subject, ought not
to be left as a matter of indifference to the passions or interests of a few, who upon
temporary motives may prefer or support such a bill; but be calmly and maturely
considered by persons, who know what provisions the law has already made to
remedy the mischief complained of, who can from experience foresee the probable
consequences of those which are now proposed, and who will judge without passion
or prejudice how adequate they are to the evil. It is never usual in the house of peers
even to read a private bill, which may affect the property of an individual, without
first referring it to some of the learned judges, and hearing their report thereo®. And

4 Baron Montesquieu, marquis Beccaria, &c.
¢ See Vol. IL. p. 345 [II. 234-5].

! According to Francis Bacon, Henry VII's laws were ‘deep, and not vulgar; not made upon the spur of a
particular occasion for the present, but out of providence of the future, to make the estate of his people still more
and more happy’: The History of the Reign of King Henry VII, in The Works of Francis Bacon, 3 vols (1753), ii. 294.



CHAPTER 1 3

surely equal precaution is necessary,” when laws are to be established, which may
affect the property, the liberty, and perhaps even the lives, of thousands. Had such a
reference taken place, it is impossible that in the eighteenth century it could ever
have been made a capital crime, to break down (however maliciously) the mound of
a fishpond, whereby any fish shall escape; or to cut down a cherry tree in an orchard".
Were even a committee appointed but once in an hundred years to revise the criminal
law, it could not have continued to this hour a felony without benefit of clergy,’ to be
seen for one month in the company of persons who call themselves, or are called,
Egyptianss.*

IT is true, that these outrageous penalties, being seldom or never inflicted, are hardly
known to be law by the public: but that rather aggravates the mischief, by laying a snare
for the unwary. Yet they cannot but occur to the observation of any one, who hath
undertaken the task of examining the great outlines of the English law, and tracing them
up to their principles: and it is the duty of such a one to hint them with decency to those,
whose abilities and stations enable them to apply the remedy. Having therefore premised
this apology for some of the ensuing remarks, which might otherwise seem to savour of
arrogance, I proceed now to consider (in the first place) the general nature of crimes.

I. A crIME, or misdemesnor, is an act committed, or omitted, in violation of a
public law, either forbidding or commanding it. This general definition comprehends
both crimes and misdemesnors; which, properly speaking, are mere synonymous
terms: though, in common usage, the word, “crimes,” is made to denote such offences
as are of a deeper and more atrocious dye; while smaller faults, and omissions of less
consequence, are comprized under the gentler name of “misdemesnors” only.

THE distinction of public wrongs from private, of crimes and misdemesnors from
civil injuries, seems principally to consist in this: that private wrongs, or civil injuries,
are an infringement or privation of the civil rights which belong to individuals,
considered merely as individuals; public wrongs, or crimes and misdemesnors, are a
breach and violation of the public rights and duties, due to the whole community,
considered as a community, in its social aggregate capacity. As if I detain a field from
another man, to which the law has given him a right, this is a civil injury, and not a
crime; for here only the right of an individual is concerned, and it is immaterial to
the public, which of us is in possession of the land: but treason, murder, and robbery
are properly ranked among crimes; since, besides the injury done to individuals, they
strike at the very being of society; which cannot possibly subsist, where actions of
this sort are suffered to escape with impunity.

In all cases the crime includes an injury: every public offence is also a private
wrong, and somewhat more; it affects the individual, and it likewise affects the

f Stat. 9 Geo. . c. 22. 31 Geo. I1. c. 42.
& Stat. 5 Eliz. c. 20.

% Since 1706 procedure in the House of Lords (where most private bills originated) had required the judges to
scrutinize and report on every such bill before it could be considered by the House.

* See further IV. 236-41.

* i.e. the Romani, those travelling people whose supposed Egyptian origins led to the term ‘gypsy’, now widely
regarded as pejorative; see further IV. 108-9.
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community. Thus treason in imagining the king’s death involves in it conspiracy
against an individual, which is also a civil injury: but as this species of treason in its
consequences principally tends to the dissolution of government, and the destruction
thereby of the order and peace of society, this denominates it a crime of the highest
magnitude. Murder is an injury to the life of an individual; but the law of society
considers principally the loss which the state sustains by being deprived of a
member, and the pernicious example thereby set, for others to do the like. Robbery
may be considered in the same view: it is an injury to private property; but, were
that all, a civil satisfaction in damages might atone for it: the public mischief is the
thing, for the prevention of which our laws have made it a capital offence. In these
gross and atrocious injuries the private wrong is swallowed up in the public: we
seldom hear any mention made of satisfaction to the individual; the satisfaction to
the community being so very great. And indeed, as the public crime is not otherwise
avenged than by forfeiture of life and property, it is impossible afterwards to make
any reparation for the private wrong; which can only be had from the body or goods
of the aggressor. But there are crimes of an inferior nature, in which the public
punishment is not so severe, but it affords room for a private compensation also:
and herein the distinction of crimes from civil injuries is very apparent. For instance;
in the case of battery, or beating another, the aggressor may be indicted for this at
the suit of the king, for disturbing the public peace, and be punished criminally by
fine and imprisonment: and the party beaten may also have his private remedy by
action of trespass for the injury, which he in particular sustains, and recover a civil
satisfaction in damages. So also, in case of a public nusance, as digging a ditch across
a highway, this is punishable by indictment, as a common offence to the whole
kingdom and all his majesty’s subjects: but if any individual sustains any special
damage thereby, as laming his horse, breaking his carriage, or the like, the offender
may be compelled to make ample satisfaction, as well for the private injury, as for
the public wrong.

UpoN the whole we may observe, that in taking cognizance of all wrongs, or
unlawful acts, the law has a double view: viz. not only to redress the party injured, by
either restoring to him his right, if possible; or by giving him an equivalent; the
manner of doing which was the object of our enquiries in the preceding book of
these commentaries: but also to secure to the public the benefit of society, by
preventing or punishing every breach and violation of those laws, which the sovereign
power has thought proper to establish, for the government and tranquillity of the
whole. What those breaches are, and how prevented or punished, are to be considered
in the present book.

II. THE nature of crimes and misdemesnors in general being thus ascertained
and distinguished, I proceed in the next place to consider the general nature of
punishments: which are evils or (2) inconveniences consequent upon crimes and
misdemesnors; being devised, denounced, and inflicted by human laws, in con-
sequence of disobedience or misbehaviour in those, to regulate whose conduct such
laws were respectively made. And herein we will briefly consider the power, the end,
and the measure of human punishment.



CHAPTER 1 5

1. As to the power of human punishment, or the right of the temporal legislator to
inflict discretionary penalties for crimes and misdemesnors". It is clear, that the right
of punishing crimes against the law of nature, as murder and the like, is in a state of
mere nature vested in every individual. For it must be vested in somebody; otherwise
the laws of nature would be vain and fruitless, if none were empowered to put them
in execution: and if that power is vested in any one, it must also be vested in all
mankind; since all are by nature equal. Whereof the first murderer Cain was so
sensible, that we find him' expressing his apprehensions, that whoever should find
him would slay him.” In a state of society this right is transferred from individuals to
the sovereign power; whereby men are prevented from being judges in their own
causes, which is one of the evils that civil government was intended to remedy.
Whatever power therefore individuals had of punishing offences against the law of
nature, that is now vested in the magistrate alone; who bears the sword of justice by
the consent of the whole community. And to this precedent natural power of
individuals must be referred that right, which some have argued to belong to every
state, (though, in fact, never exercised by any) of punishing not only their own
subjects, but also foreign embassadors, even with death itself; in case they have
offended, not indeed against the municipal laws of the country, but against the divine
laws of nature, and become liable thereby to forfeit their lives for their guilt*.

As to offences merely against the laws of society, which are only mala prohibita
[wrong because forbidden], and not mala in se [intrinsically wrong]; the temporal
magistrate is also empowered to inflict coercive penalties for such transgressions:
and this by the consent of individuals; who, in forming societies, did either tacitly or
expressly invest the sovereign power with a right of making laws, and of enforcing
obedience to them when made, by exercising, upon their non-observance, severities
adequate to the evil. The lawfulness therefore of punishing such criminals is founded
upon this principle, that the law by which they suffer was made by their own consent;
(3) it is part of the original contract into which they entered, when first they engaged
in society; it was calculated for, and has long contributed to, their own security.

This right therefore, being thus conferred by universal consent, gives to the state
exactly the same power, and no more, over all its members, as each individual
member had naturally over himself or others. Which has occasioned some to doubt,
how far a human legislature ought to inflict capital punishments for positive offences;
offences against the municipal law only, and not against the law of nature; since
no individual has, naturally, a power of inflicting death upon himself or others
for actions in themselves indifferent. With regard to offences mala in se, capital
punishments are in some instances inflicted by the immediate command of God
himself to all mankind; as, in the case of murder, by the precept delivered to Noah,
their common ancestor and representative, “whoso sheddeth man’s blood, by man

" See Grotius, de j. b. & p. . 2. c. 20. Puffendorf, L. of Nat. and N. b. 8. ¢. 3.
! Gen. iv. 14.
k See Vol. I. pag. 254 [I. 164-5].

> A reference to the story of Cain and Abel, sons of Adam and Eve, as told in the book of Genesis 10. 1-14.
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shall his blood be shed'” In other instances they are inflicted after the example of the
creator, in his positive code of laws for the regulation of the Jewish republic; as in the
case of the crime against nature.® But they are sometimes inflicted without such
express warrant or example, at the will and discretion of the human legislature; as for
forgery, for (4) robbery, and sometimes for offences of a lighter kind. Of these we are
principally to speak: as these crimes are, none of them, offences against natural, but
only against social, rights; (5) not even robbery itself, unless it be a robbery from
one’s person: all others being an infringement of that right of property, which, as we
have formerly seen™, owes its origin not to the law of nature, but merely to civil society.

THE practice of inflicting capital punishments, for offences of human institution,
is thus justified by that great and good man, sir Matthew Hale": “when offences grow
enormous, frequent, and dangerous to a kingdom or state, destructive or highly
pernicious to civil societies, and to the great insecurity and danger of the kingdom or
its inhabitants, severe punishment and even death itself is necessary to be annexed to
laws in many cases by the prudence of lawgivers” It is therefore the enormity, or
dangerous tendency, of the crime, that alone can warrant any earthly legislature in
putting him to death that commits it. It is not its frequency only, or the difficulty of
otherwise preventing it, that will excuse our attempting to prevent it by a wanton
effusion of human blood. For, though the end of punishment is to deter men from
offending, it never can follow from thence, that it is lawful to deter them at any rate
and by any means; since there may be unlawful methods of enforcing obedience even
to the justest laws. Every humane legislator will be therefore extremely cautious of
establishing laws that inflict the penalty of death, especially for slight offences, or
such as are merely positive. He will expect a better reason for his so doing, than that
loose one which generally is given; that it is found by former experience that no
lighter penalty will be effectual. For is it found upon farther experience, that capital
punishments are more effectual? Was the vast territory of all the Russias worse
regulated under the late empress Elizabeth, than under her more sanguinary pre-
decessors? Is it now, under Catherine II, less civilized, less social, less secure? And yet
we are assured, that neither of these illustrious princesses have, throughout their
whole administration, inflicted the penalty of death: and the latter has, upon full (6)
experience of its being useless, nay even pernicious, given orders for abolishing it
entirely throughout her extensive dominions®. But indeed, were capital punishments
proved by experience to be a sure and effectual remedy, that would not prove the
necessity (upon which the justice and propriety depend) of inflicting them upon all
occasions when other expedients fail. I fear this reasoning would extend a great deal
too far. For instance, the damage done to our public roads by loaded waggons is

! Gen. ix. 6.
™ Book IL ch. 1.
" 1Hal P.C. 13.
° Grand instructions for framing a new code of laws for the Russian empire. §. 210 [tr. M. Tatischeff, 1768].

¢ The general reference is to Mosaic law, as found in early books of the Old Testament; ‘the crime against nature’
refers to sexual practices considered unnatural, primarily homosexuality; see further IV. 142-3.



CHAPTER 1 7

universally allowed, and many laws have been made to prevent it; none of which have
hitherto proved effectual.” But it does not therefore follow, that it would be just for
the legislature to inflict death upon every obstinate carrier, who defeats or eludes the
provisions of former statutes. Where the evil to be prevented is not adequate to the
violence of the preventive, a sovereign that thinks seriously can never justify such a
law to the dictates of conscience and humanity. To shed the blood of our fellow
creature is a matter that requires the greatest deliberation, and the fullest conviction
of our own authority: for life is the immediate gift of God to man; which neither he
can resign, nor can it be taken from him, unless by the command or permission of
him who gave it; either expressly revealed, or collected from the laws of nature or
society by clear and indisputable demonstration.

I wouLD not be understood to deny the right of the legislature in any country to
inforce its own laws by the death of the transgressor, though persons of some abilities
have doubted it; but only to suggest a few hints for the consideration of such as are,
or may hereafter become, legislators. When a question arises, whether death may be
lawfully inflicted for this or that transgression, the wisdom of the laws must decide
it: and to this public judgment or decision all private judgments must submit; else
there is an end of the first principle of all society and government. The guilt of blood,
if any, must lie at their doors, who misinterpret the extent of their warrant; and not
at the doors of the subject, who is bound to receive the interpretations, that are given
by the sovereign power.

2. As to the end, or final cause of human punishments. This is not by way of
atonement or expiation for the crime committed; for that must be left to the just
determination of the supreme being: but as a precaution against future offences of
the same kind. This is effected three ways: either by the amendment of the offender
himself; for which purpose all corporal punishments, fines, and temporary exile or
imprisonment are inflicted: or, by deterring others by the dread of his example from
offending in the like way, “ut poena (as Tully? expresses it)® ad paucos, metus ad
omnes perveniat [punishment for a few puts all in dread];” which gives rise to all
ignominious punishments, and to such executions of justice as are open and public:
or, lastly, by depriving the party injuring of the power to do future mischief; which is
effected by either putting him to death, or condemning him to perpetual confinement,
slavery, or exile. The same one end, of preventing future crimes, is endeavoured to be
answered by each of these three species of punishment. The public gains equal
security, whether the offender himself be amended by wholsome correction; or
whether he be disabled from doing any farther harm: and if the penalty fails of both
these effects, as it may do, still the terror of his example remains as a warning to other

P pro Cluentio. 46.

7 Blackstone refers to laws regulating e.g. the width of wheels and the number of horses to pull carts. In a
criminal justice system dependent on private prosecution, such ‘victimless’ crimes were enforced by encouraging
informers to prosecute in return for a share of the fines imposed.

8 Cicero’s speech was made in 66 BC in defence of Aulus Cluentius Habitus Minor, accused of murdering his
stepfather.
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citizens. The method however of inflicting punishment ought always to be pro-
portioned to the particular purpose it is meant to serve, and by no means to exceed
it: therefore the pains of death, and perpetual disability by exile, slavery, or impris-
onment, ought never to be inflicted, but when the offender appears incorrigible:
which may be collected either from a repetition of minuter offences; or from the
perpetration of some one crime of deep malignity, which of itself demonstrates a
disposition without hope or probability of amendment: and in such cases it would be
cruelty to the public, to defer the punishment of such a criminal, till he had an
opportunity of repeating perhaps the worst of villanies.

3. As to the measure of human punishments. From what has been observed in the
former articles we may collect, that the quantity of punishment can never be
absolutely determined by any standing invariable rule; but it must be left to the
arbitration of the legislature to inflict such penalties as are warranted by the laws of
nature and society, and such as appear to be the best calculated to answer the end of
precaution against future offences.

HEeNCE it will be evident, that what some have so highly extolled for its equity, the
lex talionis or law of retaliation, can never be in all cases an adequate or permanent
rule of punishment. In some cases indeed it seems to be dictated by natural reason;
as in the case of conspiracies to do an injury, or false accusations of the innocent: to
which we may add that law of the Jews and Egyptians, mentioned by Josephus and
Diodorus Siculus, that whoever without sufficient cause was found with any mortal
poison in his custody, should himself be obliged to take it. But, in general, the
difference of persons, place, time, provocation, or other circumstances, may enhance
or mitigate the offence; and in such cases retaliation can never be a proper measure
of justice. If a nobleman strikes a peasant, all mankind will see, that if a court of
justice awards a return of the blow, it is more than a just compensation. On the other
hand, retaliation may sometimes be too easy a sentence; as, if a man maliciously
should put out the remaining eye of him who had lost one before, it is too slight a
punishment for the maimer to lose only one of his: and therefore the law of the
Locrians,” which demanded an eye for an eye, was in this instance judiciously altered;
by decreeing, in imitation of Solon’s laws9, that he who struck out the eye of a one-
eyed man, should lose both his own in return. Besides, there are very many crimes,
that will in no shape admit of these penalties, without manifest absurdity and
wickedness. Theft cannot be punished by theft, defamation by defamation, forgery
by forgery, adultery by adultery, and the like. And we may add, that those instances,
wherein retaliation appears to be used, even by the divine authority, do not really
proceed upon the rule of exact retribution, by doing to the criminal the same hurt he
has done to his neighbour, and no more; but this correspondence between the crime
and punishment is barely a consequence from some other principle. Death is ordered
to be punished with death; not because one is equivalent to the other, for that would
be expiation, and not punishment. Nor is death always an equivalent for death: the

9 Pott. Ant. b. 1, c. 26.

° A tribe settled in the central region (Locris) of ancient Greece.



