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General Editors’ Preface

Almost exactly fifty years ago Lord Wedderburn introduced his new ‘simple 
account of the relationship between British workers and the law’ with the words, 
which became famous, ‘Most workers want nothing more of the law than that it 
should leave them alone’ (The Worker and the Law, 1965, p 9). In a very changed 
environment, it could now be said with equal force that most employers want 
nothing more of the law than that it should leave them alone. In its treatment of 
relations between workers and employers, both individual and collective, English 
law does not ‘leave employers alone’ and nor should it do so, but there are some 
serious shortcomings in the way that it understands and deals with the concept of 
the employer. This book focuses on those shortcomings and tries to suggest some 
ways of repairing them.

As the Series Editors, we are very pleased to include this volume in the Labour 
Law Monographs Series. The volume builds on the author’s doctoral thesis and 
article writings, and we are sure that it will come to be regarded as having made 
an authoritative contribution to this somewhat neglected and under-theorised 
aspect of the law of the employment relation. Its claims to that authoritative sta-
tus will, we think, be reinforced by the ways in which it explores the corporate 
law dimension of the concept of the employer, especially in the context of Private 
Equity, and also develops a comparative perspective upon the concept by means of 
a careful study of the notion of the Konzern in German law—both of those being 
methodologies of which Lord Wedderburn, among others, would have approved 
as offering crucial insights to English labour law.

Moreover, it seems to us that this highly original work is timely in a practi-
cal as well as a theoretical sense. There is a great deal of policy debate about the 
extension of moral and legal responsibility for exploitative employment practices 
‘further back up the supply chain’ both nationally and internationally, and this 
book offers much in the way of finely textured technical argumentation to those 
discussions. In recent years we have been in the fortunate position of being able to 
commend new additions to our series on the basis that they will maintain and add 
to the cumulatively high standing of the previously published volumes. We confi-
dently make that assertion with regard to this engaging and innovative new book.

PLD
KDE
MRF

1 December 2014

 





Preface

Commenting on his series of paintings depicting faceless men in bowler hats, 
René Magritte (1898–1967) once noted that:

Everything we see hides another thing; we always want to see what is hidden by what we 
see. There is an interest in that which is hidden and which the visible does not show us. 
This interest can take the form of a quite intense feeling, a sort of conflict, one might say, 
between the visible that is hidden and the visible that is present.

The present work hopes to look behind one such visible that is nearly always pre-
sent in employment law―the concept of the employee―in order to explore that 
which is often hidden and which the visible does not show us: the concept of the 
employer as counterparty to the contract of employment. It is an adaptation of my 
doctoral thesis, and its completion gives me the opportunity to acknowledge the 
help which I have had in writing not only this book but the thesis which preceded 
it. This, above all, is to acknowledge the intellectual example, generosity, and 
kindness of my Doktorvater, Mark Freedland, without whose wise counsel and 
encouragement neither project would have found fruition.

My two years of doctoral research were funded by the Arts and Humanities 
Research Council (Studentship AH/I012826/1), as well as smaller grants from the 
Foundation of the Swiss National Bank, the Faculty of Law, University of Oxford, 
and Magdalen College, Oxford. Columbia Law School, New York, and the Max 
Planck Institute of Comparative and International Private Law, Hamburg, kindly 
supported extended research visits. Officials at the European Commission (DG 
MARKET) provided helpful guidance and discussion of the design and impact of 
the AIFMD on the Private Equity industry. Tim Jenkinson at the Said Business 
School, Sean Rainey at Magdalen, and my former colleagues at UBS Investment 
Bank provided many an important lead into the world of PE; I am deeply grateful 
to all those fund managers, CEOs, bankers, professional advisers, and industry 
representatives who agreed to be interviewed, albeit on the condition of strict 
anonymity.

My examiners, Paul Davies and Simon Deakin, subjected the completed the-
sis to extensive scrutiny and provided many helpful suggestions for the further 
development of its enquiries in a stimulating viva and many conversations since. 
Anne Davies’s comments at earlier stages were equally important in shaping and 
refining its arguments. Eli Ball, Hugh Collins, Joshua Getzler, Gregor Hogan, 
Franck Lirzin, and Ben Spagnolo commented extensively on the draft manuscript 
for the present book, and saved me from many an infelicity. I have attempted to 
state the law as of 1 October 2014; the responsibility for all remaining errors is, of 
course, entirely mine.

It would not have been possible to complete this work without the support, 
comments and criticisms of my teachers, colleagues, and friends. I am grateful, 
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in particular, to George Adams, Einat Albin, John Armour, Diamond Ashiagbor, 
Sue Ashtiany, Dan Awrey, Roderick Bagshaw, Lizzie Barmes, Catherine Barnard, 
Ulf Bernitz, Michal Bobek, Leon Brittan, Nicola Countouris, Paul Linton Cowie, 
Richard Ekins, Judy Fudge, Rob George, Sir Roy Goode, Tamás Gyulavári, Angus 
Johnston, Jeff King, Dorota Leczykiewicz, Sylvaine Laulom, Antonio Lo Faro, 
Piera Loi, Amy Ludlow, Antoine Lyon-Caen, Luke Mason, Sonia McKay, Hans 
Peter Meister, Sandy Meredith, Jenny Payne, Amir Paz-Fuchs, Francis Reynolds, 
Christopher Roeder, Roger Smith, Jane Stapleton, Alain Supiot, Stefan Vogenauer, 
and Steve Weatherill. As regards comparative matters, I am in the debt of Paula 
Aschauer, Leopold Bauer, Reinhard Bork, Horst Call, Martin Flohr, Andreas 
von Goldbeck, Klaus Hopt, Elisabeth Kohlbacher, Laurenz Liedermann, Robert 
Rebhahn, Martin Voelker, Bernd Waas, Christine Windbichler, and Reinhard 
Zimmermann for guiding my first steps in German law. In the United States, 
I benefitted greatly from discussions with Mark Barenberg, Jack Coffee, Cindy 
Estlund, Ron Gilson, Lynn Rhinehart, and Katherine Stone. Cathy Ruckelshaus 
and her colleagues at NELP kindly invited me on several occasions to present my 
ideas to policy makers and practitioners in Washington, DC.

I am grateful to the series editors of the Oxford Monographs on Labour Law and 
my anonymous reviewers for agreeing to publish this work, as well as Alex Flach, 
Natasha Flemming, and their team at OUP for help at each stage of the publish-
ing process. Thomson Reuters and Hart Publishing, an imprint of Bloomsbury 
Publishing plc, kindly granted permission to draw on material first published in 
the Law Quarterly Review (‘The Notion of the Employer’ (2013) 129 LQR 380) 
and in The Autonomy of Labour Law (Hart 2015), a collection edited with A Bogg, 
C Costello, and A Davies.

I submit this manuscript ten years to the day after I first came up to Oxford. 
Writing on the eve of becoming an Official Fellow of Magdalen College, I am 
deeply aware of how tremendously lucky I have been to have the love and sup-
port of my entire family, as well as enjoying terrific institutional support and 
personal guidance throughout the years. In addition to those already mentioned, 
special thanks are due to Geoffrey Tindyebwa at the Lester B Pearson United 
World College of the Pacific for introducing me to the joys of writing. As a stu-
dent in Oxford, I greatly benefited from the teaching and guidance of Liz Fisher, 
Lucia Zedner, Eloise Scotford, and Simon Douglas at Corpus and Katharine 
Grevling, my graduate advisor at Magdalen. Gráinne de Búrca, Ben Sachs, and 
Cass Sunstein supervised my early research efforts at Harvard. Peter Mirfield and 
Rob George led me through my first teaching steps whilst a Stipendiary Lecturer 
at Jesus College, and during my subsequent years as a Supernumerary Fellow of 
St John’s, I could not have had better pupil masters than Paul Craig and Simon 
Whittaker.

Beyond the library, many friends were there with me throughout the research 
years: Sebastian Butschek, Ben Gardner, Hannah Glover, Ben Jones, Liz 
Lindesay, Aidan Reay, and Johannes Terwitte always lent a kind ear. Joe Abdalla, 
Clare Bucknell, Anna Cairns, Hannah Davison, James Hillis, Jess Howley, 
Kate Mitchell, Marius Ostrowski, the Rev’d Michael Piret, Olivia Reilly, Jaani 
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Riordan, and Sam Thelin made Magdalen a marvellous place to live, as did James 
Anderson, Graham Barrett, Maria Bruna, Peter Fifield, Antonia Fitzpatrick, the 
Rev’d Elizabeth Macfarlane and Emma Smith, Sir Michael Scholar, Edmund 
Sprott, Abi Stone, Matthew Walker, Tim Webber, and Hannah Williams at St 
John’s. Ehud and Cecile Barak, Jeremiah and Pierre Evarts-Amariglio, and Shai 
Schmidt welcomed me in New York during the final thesis write-up, most of 
which took place in Dina and Paul Stukanow-Paterson’s living room; Charles 
Rufus ‘Cookie’ and Tilly Adams provided much-needed distraction whilst com-
pleting the book manuscript at Ivy Farm. Above all, however, I have been sus-
tained every day by the joy, love, and encouragement of life with Abi Adams.

Last, but by no means least, two Hertford labour lawyers deserve special men-
tion: Alan Bogg and Ben Ogden. I first studied labour law primarily on the basis 
that tutorials were going to be given by Alan, and was richly rewarded: not only 
by some of the very best teaching I have ever experienced, but also insofar as the 
very idea for my thesis, and thus this book, was first conceived on a Tuesday even-
ing walk home from Alan’s lecture on The Composition of the Workforce. A fur-
ther attraction in taking labour law was the opportunity to share those weekly 
discussions with Ben, whose sharp intellect and cheeky grin I had come deeply 
to admire during our Erasmus adventures on the Continent. The joy and elation 
of putting the finishing touches to my doctoral thesis were overshadowed by the 
news of Ben’s tragic death in September 2012, shortly after his qualification into 
A&O’s employment law team. He is missed every day.

J.F.B.B.P.
Michaelmas Day 2014

Magdalen College, Oxford





Contents

Table of Abbreviations xvii
Table of Cases xix
Table of Legislation xxv

Introduction: The Concept of the Employer and the Personal  
Scope of Employment Law 1
Broadening the Enquiry  2
Argument and Structure in Outline  5
Scope and Methodology  7
Restoring the Scope of Employment  Law  11

PART I. A CONCEPT UNDER PRESSURE

Introduction 13
Structure  14

 1. The Received Concept of the Employer 15
Introduction 15
Section 1: A Unitary Concept of the Employer 16

A. Language and Fact Patterns 16
B. The Contractual Framework 18
C. Economic Theory and Company Law  19

Section 2: A Multi-Functional Concept of the Employer 23
A. The Contract Conundrum 24
B. Revisiting the Unitary Concept 26
C. A Multi-Functional Concept  31

Conclusion 36
An Inherent Tension  37

 2. The Shared Exercise of Employer Functions Across  
Multiple Loci of Control 39
Introduction 39
Section 1: Temporary Agency Work 42

A. The Operation of the Agency Work Industry 42
B. The Emergence of Multiple Loci of Employer Functions 46
C. The Shared Exercise of Employer Functions  49

Section 2: Private Equity 54
A. The Operation of Private Equity Investments 58
B. The Emergence of Multiple Loci of Employer Functions 64
C. The Shared Exercise of Employer Functions  73

Conclusion 80

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



Contentsxiv

PART II. THE IMPLICATIONS OF A CONCEPT  
UNDER PRESSURE

Introduction 81
Defining the Relevant Case Law  82
A Single Concept of the Employer  83
Structure  84

 3. The Fragile Scope of Employment Law Coverage 85
Introduction 85
Section 1: The Breakdown of Employment Law Coverage  

in Triangular Work Arrangements 86
A. No Contract with the Agency 87
B. No Contract with the End-User  88

Section 2: Incomplete and Incoherent Coverage in Multilateral 
Organizational Settings 90

A. Employee Consultation in Collective Redundancies and Transfers 
of Undertakings 91

B. Identifying the Relevant Employer 94
C. Shareholders as Employers?  104

Conclusion 109
Avoiding Excessive Homogeneity 110
Towards a Functional Approach 111
Developing Existing Frameworks 113

 4. Complex Employment Structures in Germany: 
A Comparative Perspective 117
Introduction 117
Section 1: The Concept of the Employer in German Law 118

A. A Methodology of Comparative Law 118
B. The Concept of the Employer 123
C. Key Areas and Sources  126

Section 2: The Shared Exercise of Employer Functions 130
A. The Konzern 131
B. A Single Konzern Notion? 134
C. The Purpose of Konzernrecht  135

Section 3: Arbeitsrecht im Konzern 136
A. Individual Employment Law 138
B. Betriebsverfassung 140
C. Mitbestimmung  142

Conclusion 144
Avoiding Excessive Homogeneity  144
Towards a Functional Approach 145
Developing Existing Frameworks 146

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Contents xv

PART III. TOWARDS A FUNCTIONAL  
CONCEPT OF THE EMPLOYER

Introduction 149
Key Lessons from Earlier Parts  149
The Shift Towards a Normative Approach  151
Structure  153

 5. A Functional Concept 155
Introduction 155
Section 1: Functional Definitions 155

A. From Multiple Functions to a Functional Concept 157
B. Functional Typology 159
C. The Outer Limits of a Functional Concept  163

Section 2: The Functional Concept in Operation 166
A. Contractual Avenues 169
B. Statutory Regulation 175
C. Allocating Responsibility  183

Conclusion 189
Domain Specificity  189
Resilient Coverage  192
Relationship with the Current Approach  193

 6. A Single Concept in Different Contexts 195
Introduction 195
Section 1: Moving Beyond the Received Unitary Concept 196

A. Language and Fact Patterns 196
B. Privity of Contract 200
C. Company Law  204

Section 2: The Different Meanings of a Unitary Concept 210
A. The Requirement of a Single Concept 210
B. The Traditional ‘Unitary’ Concept 215
C. The Unitary Employer Reconceptualized  217

Conclusion 219

Conclusion: The Broader Implications of a Tension Resolved 221
Summary of the Argument 221
Translating the Functional Concept into Practice 224
Restoring the Personal Scope of Employment Law 226

Bibliography 233
Index  249

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





Table of Abbreviations

AG Aktiengesellschaft
AIF Alternative Investment Fund
AIFM Directive Directive (EU) 61/2011 of the European 

Parliament and of the Council on Alternative 
Investment Fund Managers and amending 
Directives 2003/41/EC and 2009/65/EC and 
Regulations (EC) No 1060/2009 and (EU) No 
1095/2010 [2011] OJ L174/1

AIV Alternative Investment Vehicle
AktG 1965 Aktiengesetz 1965
ARD Acquired Rights Directive (Council Directive 

(EC) 23/2001 on the approximation of the laws 
of the Member States relating to the safeguarding 
of employees’ rights in the event of transfers of 
undertakings, businesses or parts of undertakings 
or businesses [2001] OJ L82/16)

ASPV Acquisition Special Purpose Vehicle
AÜG 2003 Arbeitnehmerüberlassungsgesetz 2003
BAG Bundesarbeitsgericht
BetrVG 1972 Betriebsverfassungsgesetz 1972
BGB Bürgerliches Gesetzbuch
BGH Bundesgerichtshof
BVCA British Venture Capital and Private Equity 

Association
BVG Bundesverfassungsgericht
CA Court of Appeal
CEO Chief Executive Officer
CJEU Court of Justice of the European Union
Collective Redundancies Directive Council Directive (EC) 59/1998 on the 

approximation of the laws of the Member States 
relating to collective redundancies [1998] OJ 
L225/16

DDA 1995 Disability Discrimination Act 1995
DrittelBG 2004 Drittelbeteiligungsgesetz 2004
EASI Employment Agencies Standards Inspectorate
EAT Employment Appeals Tribunal
EBITDA Earnings Before Interest, Taxes, Depreciation, and 

Amortization
ECSR European Committee on Social Rights
EHRC Equality and Human Rights Commission
ERA 1996 Employment Rights Act 1996
ET Employment Tribunal
EU European Union

 



Table of Abbreviationsxviii

EVCA European Private Equity and Venture 
Capital Association

GLA Gangmasters Licensing Authority
GmbHG 1892 Gesetz betreffend die Gesellschaften mit 

beschränkter Haftung 1892
GP General Partner
HC High Court 
HR Human Resources
HSWA 1974 Health and Safety at Work Act 1974
ICFC Industrial and Commercial Finance 

Corporation
IDREC Inter-Divisional Research Ethics Committee
ILO International Labour Organization
KSchG 1969 Kündigungsschutzgesetz 1969
Information and Consultation Directive Directive (EC) 14/2002 of the Council 

and the European Parliament of 11 March 
2002 establishing a general framework for 
informing and consulting employees in the 
European Community [2002] OJ L80/29

KWC Konzern Works Council
LBO Leveraged Buy-Out
LP Limited Partner
MBI Management Buy-In
MBO Management Buy-Out
MitbestG 1976 Mitbestimmungsgesetz 1976
MontanMitbestG 1951 Montanmitbestimmungsgesetz 1951
P2P Public to Private
PE Private Equity
RRA 1976 Race Relations Act 1976
SDA 1975 Sex Discrimination Act 1975
SER Standard Employment Relationship
SPV Special Purpose Vehicle
TFEU Consolidated Version of the Treaty on the 

Functioning of the European Union
TUC Trades Union Congress
TULRCA 1992 Trade Union and Labour Relations 

(Consolidation) Act 1992
TUPE 2006 Transfer of Undertakings (Protection of 

Employment) Regulations 2006
UKSC United Kingdom Supreme Court



Table of Cases

U NITED K INGDOM

Adams v Cape Industries Plc [1990] Ch 433 (CA) .........................................  21, 23, 105, 205, 207
Addison v London Philharmonic Orchestra [1981] ICR 261 (EAT) .............................................25
Amicus v GBS Tooling Ltd (in administration) [2005] IRLR 683 (EAT) ....................................96
Aramis, The [1989] 1 Lloyd’s Rep 213 (CA) ...........................................................  19, 89, 172, 225
Astbury v Gist Ltd [2007] UKEAT/0619/06/DA ..........................................................................52
Autoclenz Ltd v Belcher [2011] UKSC 41, [2011] 4 All ER 745 .................................................. 174
Aymard v SISU Capital Ltd [2009] EWHC 3214 (QB) ................................................................82

Baird Textile Holdings Ltd v Marks & Spencer Plc [2001] EWCA Civ 274,  
[2002] 1 All ER (Comm) 737 .............................................................................................. 173

Bank of Tokyo Ltd v Karoon [1987] AC 41 (CA) 64 .....................................................................22
Bank voor Handel en Scheepvaart NV v Slatford (No 2) [1953] 1 QB 248 (CA) 290 ............28, 31
Bolwell v Redcliffe Homes Ltd [1999] IRLR 485 (CA) ................................................................. 18
British Airways Plc v Unite the Union (No 2) [2010] EWCA Civ 669, [2010]  

ICR 1316 ............................................................................................................................. 216
British Nursing Co-Operations Ltd v Peterson [2004] UKEAT/0930/02/TM ...........................105
Brookes v Borough Care Services Ltd and CLS Care Services [1998]  

ICR 1198 (EAT) .........................................................................................  103, 105, 106, 112
Bunce v Postworth Limited t/a Skyblue [2005] EWCA Civ 490, [2005]  

IRLR 557 ..............................................................................................................  88, 170, 224
Byrne Bros Ltd v Baird [2002] ICR 667 (EAT).........................................................................3, 25

Cable & Wireless Plc v Muscat [2006] EWCA Civ 220, [2006] ICR 975 ................  19, 51, 89, 170
Cairns v Visteon UK Ltd [2007] ICR 616 (EAT) .........................................................................89
Calder v H K Vickers [1988] ICR 232 (CA) ..................................................................................35
Caparo Industries plc v Dickman [1992] 2 AC 605 (HL) ...........................................................208
Carmichael v National Power Plc [1999] 1 WLR 2042 (HL) ..................................... 24, 25, 30, 88
Cassidy v Ministry of Health [1951] 2 KB 343 (CA)........................................................  17, 34, 35
Catholic Child Welfare Society v Institute of the Brothers of the Christian  

Schools [2012] UKSC 56, [2013] 2 AC 1 .....................................................................  18, 203
Chandler v Cape Plc [2011] EWHC 951, (2011) 108(19) LSG 20 .................................  207–8, 209
Chandler v Cape Plc [2012] EWCA Civ 525, [2012] 3 All ER 640 ............................................207
CJ O’Shea Construction Ltd v Bassi [1998] ICR 1130 (EAT)............................................  180, 182
Clark v Oxfordshire HA [1998] IRLR 125 (CA) ............................................................  35, 36, 158
Clarks of Hove Ltd v The Bakers’ Union [1978] IRLR 366 (CA) ..................................................96
Clifton Middle School Governing Body v Askew [2000] ICR 286 (CA) .................................... 103
Clyde & Co LLP v Bates van Winkelhof [2014] UKSC 32, [2014] 1 WLR 2047 ...........  3, 25, 161
Collins v Hertfordshire CC [1947] KB 598 (HC) .........................................................................34
Construction Industry Training Board v Labour Force Ltd [1970] 3  

All ER 220 (HC) .......................................................................................  37, 54, 87, 170, 184
Croke v Hydro Aluminium Worcester Ltd [2007] ICR 1303 (EAT) .......................................... 181

Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA Civ 217, [2004]  
ICR 1437 ...........................................................................  19, 37, 54, 88, 89, 169, 170–1, 172

Dawnay Day & Co Ltd v De Braconnier D’Alphen [1997] IRLR 285 (CA) ............................... 167
Devonald v Rosser & Sons [1906] 2 KB 728 (CA) ........................................................................25

 

 



Table of Casesxx

DHN Food Distributors v Tower Hamlets LBC [1976] 1 WLR 852 (CA). ......................... 22, 207
Dimbleby & Sons Ltd v National Union of Journalists [1984] ICR 386 (HL) ...................  168, 216

East Living Ltd v Sridhar [2007] UKEAT/0476/07/RN ..............................................  90, 170, 173
EDS v Hanbury [2001] UKEAT/128/00, [2001] All ER (D) 369 (Mar) ..................................... 179

Ferguson v John Dawson Ltd [1976] 1 WLR 1213 (CA) ...................................  24, 26, 30, 35, 158
Fitzpatrick v Sterling Housing Association Ltd [1993] 3 WLR 1113 (HL) .................................. 199
Franks v Reuters [2003] EWCA Civ 417, [2003] ICR 1166 .......................................... 89, 170, 171

Ghaidan v Godin-Mendoza [2004] 2 AC 557 (HL) .................................................................... 199
GMB (AEEU & MSF) v Beloit Walmsley Ltd [2003] ICR 1396 (EAT).......................................96

Hall (Inspector of Taxes) v Lorimer [1994] 1 WLR 209 (CA) ................................................29, 36
Hardie v CD Northern [2000] ICR 207 (EAT) .......................................................................... 216
Harlow v O’Mahony [2007] UKEAT/0144/07/LA ..................................................................... 172
Harrods Ltd v Remick [1998] ICR 156 (CA) ................................................................... 4, 88, 180
Heatherwood and Wexham Park Hospitals NHS Trust v Kulubowila [2006]  

UKEAT/0633/06/LA ............................................................................................................53
Hellyer Brothers Ltd v McLeod [1987] 1 WLR 728 (CA) .......................................................33, 34
Hill v Beckett [1915] 1 KB 578 (HC) .................................................................................... 17, 184
Howlett Marine Services v AEEU [1998] UKEAT/253/98 .........................................................166
Hydrodan (Corby Ltd), Re [1994] 2 BCLC 180 (HC) ................................................................207

Initial Services v Putterill [1968] 1 QB 396 (CA) .................................................................... 17, 34
Iron & Steel Trades Confederation (ISTC) v ASW Holdings plc [2004]  

IRLR 926 (EAT) ...................................................................................................................96

James v London Borough of Greenwich [2008] EWCA Civ 34, [2008]  
ICR 577 ............................................... 19, 48, 50, 51, 52, 86, 89–90, 170, 172, 173, 198, 225

JGE v Portsmouth Roman Catholic Diocesan Trust [2012] EWCA Civ 938, [2012]  
IRLR 846 ...................................................................................................................  199, 203

Jivraj v Hashawani [2011] UKSC 40, [2011] 1 WLR 1872 ..................................................... 3, 179
Johnson v Unisys Ltd [2001] UKHL 13, [2001] 1 AC 518 ...................................................  83, 168
Jones v Friends Provident Life Office [2003] NICA 36, [2004] IRLR 783 ................................. 183

Kelly v Northern Ireland Housing Executive [1999] 1 AC 429 (HL) ..........................................177

Law Debenture Trust Corp v Ural Caspian Oil Corp Ltd [1995] 1 All ER 157  
(CA) 364 .............................................................................................................................202

LB Camden v Pegg [2011] UKEAT/0590/11/LA, 2012 WL 1357842 ........................................ 181
Lee Ting Sang v Chung Chi-Keung [1990] 2 AC 374 (PC HK) .............................................30, 34
Lee v Lee’s Air Farming Ltd [1961] AC 12 (PC) ............................................................................21
Leeds City Council v Woodhouse [2010] EWCA Civ 410, [2010] IRLR 625 ............................. 182
Lister v Hesley Hall Ltd [2001] UKHL 22, [2002] 1 AC 215 .....................................................203
Littlejohn v John Brown & Co Ltd 1909 SC 169 (CS) ........................................................... 17, 27
Lubbe v Cape Plc [2001] 1 WLR 1545 (HL) ...............................................................................209

M&P Steelcraft Ltd v Ellis [2008] IRLR 355 (EAT) ....................................................................86
Market Investigations Ltd v Minister of Social Security [1969] 2 QB 173 (HC) ....................29, 36
McDermid v Nash Dredging & Reclamation Co Ltd [1987] AC 906 (HL) ........................  18, 199
McMeechan v Secretary of State for Employment [1997] ICR 549 (CA) .................  35, 87, 88, 169
McQuire v Western Morning News [1903] 2 KB 100 (CA) ........................................................ 151



Table of Cases xxi

MHC Consulting Services Ltd v Tansell [2000] ICR 789 (CA) ......................... 168, 177, 180, 188
Middlesborough BC v TGWU [2002] IRLR 332 (EAT) ..............................................................96
Millam v Print Factory (London) 1991 Ltd [2007] EWCA Civ 322, [2007]  

IRLR 526 .............................................................................................................  105, 112–13
Mingeley v Pennock and another (t/a Amber Cars) [2004] EWCA Civ 328,  

[2004] ICR 727 ...........................................................................................................  179,180
Mitsui & Co Ltd v Novorossiysk Shipping Co [1993] 1 Lloyd’s Rep 311 (CA) ........................... 174
Montgomery v Johnson Underwood Ltd [2001] EWCA Civ 318, [2001] ICR 819 ..............  88, 170
Montreal v Montreal Locomotive Works [1947] 1 DLR 161 (PC) ................................................36
Morren v Swinton and Pendlebury BC [1965] 1 WLR 576 (DC) ................................ 27–8, 34, 35
Motorola Ltd v Davidson [2001] IRLR 4 (EAT) ....................................................... 41, 87, 88, 171
MSF v Refuge Assurance plc [2002] 2 CMLR 27 (EAT) ...................................................  100, 116
Muschett v HM Prison Service [2010] EWCA Civ 25, [2010] IRLR 451 ................ 50, 54, 86, 179

Narich Pty v Commissioner of Payroll Tax [1984] ICR 286 (EAT) ............................... 34, 36, 184
National Grid Electricity v Wood [2007] UKEAT/0432/07/DM ................................... 19, 89, 174
Nethermere (St Neots) Ltd v Gardiner [1984] ICR 612 (CA) ..................................  30, 34, 35, 158
Nora Beloff v Pressdram Ltd [1973] 1 All ER 241 (HC) ...............................................................26

O’Kelly v Trusthouse Forte Plc [1984] QB 90 (CA) ................................................................24, 30
O’Sullivan v Thompson-Coon (1972) 14 KIR 108 (DC) ..............................................................87

PA News Ltd v Loveridge [2003] UKEAT/0135/03/MAA ............................................................37
Partnership in Care (t/a The Spinney) v Laing [2006] UKEAT/0622/06/DA ............................ 181
Paycheck Services 3 Ltd, Re [2009] 2 BCLC 309 (CA) ..............................................................207
Percy v Church of Scotland Board of National Mission [2005] UKHL 73,  

[2006] AC 28 ......................................................................................................................203
Petrodel Resources Ltd v Prest [2013] UKSC 34, [2013] 2 AC 415 ....................................  121, 205
Pinkney v Sandpiper Drilling Co [1989] IRLR 425 (EAT)......................................................... 216
President of the Methodist Conference v Parfitt [1984] QB 368 (CA) .................................  16, 203
President of the Methodist Conference v Preston [2013] UKSC 29,  

[2013] 2 AC 163 .................................................................................................................... 16

R (Quintavalle) v Secretary of State for Health [2003] 2 WLR 692 (HL) ................................... 198
R v Associated Octel Co Ltd [1996] 1 WLR 1543 (HL) .....................  166, 178, 181, 182, 183, 193
R v British Steel [1995] IRLR 310 (CA) ...................................................................................... 178
R v Gateway Foodmarkets Ltd [1997] IRLR 189 (CA) ............................................................... 178
R v Mara [1987] IRLR 154 (CA) ................................................................................................. 178
R v Swan Hunter Shipbuilders Ltd [1981] ICR 831 (CA) ............................................................188
Ready Mixed Concrete Ltd v Minister of Pensions [1968] 2 QB 497 (HC) ........  17, 27, 35, 36, 158
Redrow Homes Ltd v Wright [2004] EWCA Civ 469, [2004] 3 All ER 98 ............................ 3, 161
Royal National Lifeboat Institution v Bushaway [2005] IRLR 675 (EAT) ................................. 171

Sadler v Henlock 119 ER 209, (1855) 4 El&Bl 570 (HC) ..............................................  16, 27, 197
Salomon v Salomon & Co Ltd [1897] AC 22 (HL) ................................................ 21, 23, 206, 207
Shanahan Engineering Ltd v Unite the Union [2010] UKEAT/0411/09/DM ............... 165–6, 182
Short v J&W Henderson Ltd 1945 SC 155 (CS) ......................................................................33, 34
SI (Systems and Instrumentation) Ltd v Grist [1983] ICR 788 (EAT) ........................................105
Simmons v Heath Laundry Co [1910] 1 KB 543 (CA) ........................................................  35, 158
Simpson v Ebbw Vale Steel, Iron, and Coal Co [1905] 1 KB 453 (CA) ......................................... 17
Southard & Co Ltd, Re [1979] 1 WLR 1198 (CA)........................................................................22
Stephenson v Delphi Diesel Systems Ltd [2003] ICR 471 (EAT) ................................... 19, 89, 171
Stevenson Jordan & Harrison v MacDonald & Evans [1952] 1 TLR 101 (CA) ...............  28, 31, 34



Table of Casesxxii

Susie Radin Ltd v GMB [2004] IRLR 400 (CA) ....................................................................93, 95
Swan v Law Society [1983] 1 AC 598 (HL) .................................................................................201

Thompson v Renwick Group plc [2014] EWCA Civ 635, [2014] 2 BCLC 97 ............................207
Tiffin v Lester Aldridge LLP [2012] EWCA Civ 35, [2012] IRLR 391 .........................................82
Tilson v Alstom Transport [2010] EWCA Civ 1308, [2011] IRLR 169 ........ 50, 51, 52, 53, 86, 90, 115

UCL NHS Trust v UNISON [1999] IRLR 31 (CA) .......................................................................9
UK Coal Ltd v NUM [2008] IRLR 4 (EAT) ................................................................................93
United States of America v Christine Nolan [2010] EWCA Civ 1223, [2011]  

IRLR 40 ................................................................................................................................98
United States of America v Christine Nolan (No 2) [2014] EWCA Civ 71,  

[2014] ICR 685 ......................................................................................................................98
Unwin v Hanson [1891] 2 QB 115 (CA) ...................................................................................... 198

Vamplew v Parkgate Iron & Steel Co Ltd [1903] 1 KB 851 (CA).........................................  17, 200
Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd [2005]  

EWCA Civ 1151, [2006] QB 510 .............................................................. 18, 186–7, 197, 203
Vidal-Hall v Hawley [2007] UKEAT/0462/07/DA .............................................................  90, 173
VTB Capital plc v Nutritek International Corp [2013] UKSC 5, [2013] 2 AC 337 ......................21

WHPT Housing Association v Secretary of State for Social Services [1981]  
ICR 737 (HC) .................................................................................................................34, 35

Wickens v Champion Employment [1984] ICR 365 (EAT) ....................................................88, 89
William Hill v Tucker [1999] ICR 291 (CA) .................................................................................35
Williams v Compair Maxam Ltd [1982] ICR 156 (EAT) ...........................................................226
Wilson v St. Helen’s Borough Council [1995] ICR 711 (EAT) ...................................................105
Woodward v Abbey National plc (No 1) [2006] ICR 1436 (CA) ................................................ 181
Woolfson v Strathclyde RC 1978 SC (HL) ....................................................................................22

Yewens v Noakes (1880-81) LR 6 QBD 530 (CA) ...............................................................  27, 197

Court of Justice of the European Union

C-186/83 Arie Botzen and Others v Rotterdamsche Droogdok Maatschappij BV  
[1985] ECR 519 ...................................................................................................................106

C-24/85 Spijkers v Gebroeders Benedik Abbatori CV [1986] ECR I-2479 ................................. 112
C-383/92 Commission v United Kingdom (Collective Redundancy Infringement)  

[1994] ECR I-2479 ..............................................................................................................100
C-449/93 Rockfon A/S v Specialarbejderforbundet i Danmark [1996]  

ECR I-4291 ................................................................................................... 100, 110, 115–16
C-234/98 GC Allen v Amalgamated Construction Co Ltd [1999] ECR I-8643 ........................ 113
C-172/99 Oy Liikenne [2001] ECR I-475 ...................................................................................106
C-256/01 Allonby v Accrington and Rossendale College [2005] ECR I-873 .............................. 183
C-55/02 EC Commission v Portuguese Republic [2004] ECR I-9387 ........................................100
C-188/03 Junk v Kühnel [2005] ECR I-885 ...........................................................................92, 99
C-270/05 Athinaiki Chartopoiia AE v Panagiotidis [2007] ECR I-1499 .................................... 116
C-44/08 Akavan Erityisalojen Keskusliitto AEK ry and Others v Fujitsu Siemens  

Computers Oy [2009] ECR I-8163 .................................. 96, 97–8, 99, 100–1, 102, 103, 225

 



Table of Cases xxiii

C-242/09 Albron Catering BV v FNV Bondgenoten [2010]  
ECR I-0000 ............................................................................... 95, 102–4, 112, 114, 125, 183

C-583/10 United States of America v Christine Nolan [2013] ECR I-0000 .................................98

European Court of Human Righs

National Union of Rail, Maritime and Transport Workers v United Kingdom  
(Application No 31045/10) [2014] IRLR 467 (ECtHR) .........................................................9

Germany

BAG decision of 08.08.1958, AP Nr. 3 §611 BGB ......................................................................139
BAG decision of 26.11.1975, AP Nr 19 §611 BGB ......................................................................139
BAG decision of 18.10.1976, AP Nr 3 §1 KSchG 1969 ...............................................................136
BAG decision of 10.02.1977, AP Nr 8 §103 BetrVG 1972 bl 4 ...................................................139
BVG decision of 01.03.1979, (1979) NJW 699 ............................................................................143
BAG decision of 04.07.1979, AP Nr 10 §611 BGB (Rotes Kreuz) ................................................139
BAG decision of 21.10.1980, (1982) NJW 1303 .......................................................................... 147
BAG decision of 14.10.1982, (1984) NJW 381 ............................................................................139
BGH decision of 26.03.1984, (90) BGHZ 381 ...........................................................................134
BAG decision of 30.10.1986, AP BetrVG 1972 §55 Nr 1 ............................................................134
BAG decision of 05.05.1988, (1989) 6 NZA 8 .............................................................................134
BAG decision of 23.08.1989, (1990) 7 NZA 863 ........................................................................ 141
LG Oldenburg decision of 14.03.1991, ZIP (1992) 1632 .............................................................133
BAG decision of 11.09.1991, (1992) 9 NZA 321 (Goetheinstitut) ................................................124
BAG decision of 27.11.1991, (1992) 9 NZA 644 .........................................................................129
BAG decision of 11.12.1991, AP Nr. 2 zu §90 BetrVG 1972 .......................................................129
BAG decision of 11.08.1993, AR Blattei ES 530.12.1 nr 5 .......................................................... 141
BAG decision of 16.08.1995, (1996) 13 NZA 274 .......................................................................133
BAG decision of 22.11.1995, (1996) 13 NZA 706 ..............................................................  133, 134
BAG decision of 20.12.1995, (1996) 13 NZA 945....................................................................... 141
BVG decision of 20.05.1996, AP Nr 82 zu §611 BGB Abhängigkeit............................................126
BAG decision of 12.11.1997, (1998) 15 NZA 497 ........................................................................142
BGH decision of 17.09.2001, II ZR 378/99 (Bremer Vulkan) ...................................................... 131
BAG decision of 22.01.2002, (2002) 19 NZA 1224 ....................................................................142
BAG decision of 13.06.2002, (2002) 19 NZA 1175 ....................................................................139
BAG decision of 26.09.2002, (2003) 20 NZA 549 (Rheumaklinik) ...................................  125, 140
BAG decision of 20.08.2003, (2004) 21 NZA 39 .......................................................................126
BAG decision of 13.10.2004, (2005) 22 NZA 647 ...................................................................... 135
BAG decision of 23.11.2004, (2005) 22 NZA 929 ......................................................................140
BAG decision of 14.12.2004, (2005) 22 NZA 697 .....................................................................138
BAG decision of 23.03.2006, (2007) 24 NZA 30 .......................................................................138
BAG decision of 14.02.2007, (2007) 24 NZA 999 .............................................................  125, 135
BGH decision of 16.07.2007, II ZR 3/04 (Trihotel) .................................................................... 131
BAG decision of 23.04.2008, (2008) 25 NZA 939 .....................................................................140
BAG decision of 27.10.2010, (2011) 28 NZA 524 ..............................................................  134, 135
BAG decision of 09.02.2011, (2011) 28 NZA 866 .......................................................................134

 

 



Table of Casesxxiv

United States of America

Berkey v Third Ave Ry 155 NE 58 (NY 1926) .............................................................................206

Johnson v Abbe Engineering Co 749 F.2d 1131 (5th Circuit 1984) .............................................208

United States v Silk [1947] 331 US 704 (SCOTUS) ......................................................... 29, 34, 36

Australia

Humberstone v Northern Timber Mills (1949) 79 CLR 389 (HCA) ............................................37

Oceanic Crest Shipping Co v Pilbara Harbour Services Pty Ltd (1986) 160 CLR 626 (HCA) .......... 197

 

 



Table of Legislation

United Kingdom Statutes

Companies Act 2006................................................................................................  21, 62, 71, 207
Contracts (Rights of Third Parties) Act 1999 ........................................................................28, 201
Contracts of Employment Act 1963 ............................................................................................ 211
Copyright Act 1956 .......................................................................................................................26

Deregulation and Contracting Out Act 1994 ................................................................................44
Disability Discrimination Act 1994 ............................................................................ 179, 188, 216

Employers Liability Act 1880 ................................................................................................ 17, 212
Employment Act 1980 ................................................................................................................. 216
Employment Act 1989 ................................................................................................................. 216
Employment Act 2002 ..................................................................................................................34
Employment Act 2008 ............................................................................................................34, 45
Employment Agencies Act 1973 ..............................................................................................43, 46
Employment Protection (Consolidation) Act 1978 ..............................................................  25, 216
Employment Rights Act 1996 ..................  13, 24, 25, 34, 83, 89, 160, 170, 181, 197, 215, 216, 224
Equality Act 2010 .........................................................................  175, 179, 180, 181, 188, 215, 216

Fair Employment (Northern Ireland) Act 1976 ...........................................................................177
Finance Act 1972 ...........................................................................................................................26

Gangmasters (Licensing) Act 2004 ...............................................................................................44

Health and Safety at Work Act 1974 ........................................................................... 177, 178, 193

Income Tax (Earnings and Pensions) Act 2003 .............................................................................43
Insolvency Act 1986 .............................................................................................  21, 205, 207, 209
Interpretation Act 1978 ............................................................................................................... 198

Limited Partnership Act 1907 .......................................................................................................66

Master and Servant Act 1867 ...................................................................................................... 197

National Health Service Act 1946 ................................................................................................. 17
National Insurance Act 1946 ....................................................................................................... 211
National Minimum Wage Act 1998 .............................................................................  25, 158, 187

Race Relations Act 1976 ...................................................................................................... 179, 181
Rent Act 1977 .............................................................................................................................. 199

Sex Discrimination Act 1975 ....................................................................................................... 179

Trade Union and Labour Relations (Consolidation) Act 1992 .....................1, 8, 25, 93, 95, 99, 165

 

 



xxvi Table of Legislation

United Kingdom Statutory Instruments

Agency Workers Regulations 2010, SI 2010/93 ....................................................... 45, 49, 113, 185

Conduct of Employment Agencies and Employment Businesses (Amendment)  
Regulations 2007, SI 2007/3575 ............................................................................................44

Conduct of Employment Agencies and Employment Businesses Regulations 2003,  
SI 2003/3319 ...................................................................................................................44, 46

Construction (Working Places) Regulations 1966, SI 1966/94 ............................................  24, 158

Employment Equality (Religion or Belief) Regulations 2003, SI 2003/1660 ............................. 179

Social Security (Categorisation of Earners) Regulations, SI 1978/1689 ........................................43

Transfer of Undertakings (Protection of Employment) Regulations 1981, SI 1981/1794 ..............93
Transfer of Undertakings (Protection of Employment) Regulations 2006,  

SI 2006/246........................................................................................ 93, 94, 106, 107–8, 202
Transnational Information and Consultation of Employees Regulations 1999, SI 1999/3323 ............93

Working Time Regulations 1998, SI 1998/1833 ..................................................................  52, 188

European Union Directives

Council Directive (EC) 59/1998 on the approximation of the laws of the Member States relating 
to collective redundancies [1998] OJ L225/16 ..............  93, 94–5, 96, 97–8, 99–102, 115, 225

Council Directive (EC) 23/2001 on the approximation of the laws of the Member States relating to the 
safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of 
undertakings or businesses [2001] OJ L82/16 ................. 83, 84, 92, 93, 102–3, 104, 107, 183, 202

Directive (EC) 14/2002 of the Council and the European Parliament of 11 March 2002 
establishing a general framework for informing and consulting employees  
in the European Community [2002] OJ L80/29 ................................................................... 91

Directive (EC) 104/2008 of the European Parliament and of the Council of  
19 November 2008 on temporary agency work [2008] OJ L327/9 ..............  4, 44–5, 113, 118

Directive (EC) 38/2009 of the European Parliament and of the Council of 6 May 2009 on 
the establishment of a European Works Council or a procedure in Community-scale 
undertakings and Community-scale groups of undertakings for the purposes of informing 
and consulting employees [2009] OJ L122/28 .................................................................... 141

Directive (EU) 61/2011 of the European Parliament and of the Council on Alternative Investment 
Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations 
(EC) No 1060/2009 and (EU) No 1095/2010 [2011] OJ L174/1 ..................................... 63–4

Germany

Aktiengesetz 1965 ......................................................................... 131, 132, 133, 134, 135, 136, 144
Arbeitnehmerüberlassungsgesetz 1972 .....................................................................................  43, 118
Arbeitnehmerüberlassungsgesetz 2003 ........................................................................................... 118

Betriebsverfassungsgesetz 1972 ...............  124, 128, 129, 133, 134, 139, 140, 141, 142, 144, 146, 147
Bürgerliches Gesetzbuch ....................................................................................... 122, 124, 126, 127

 

 

 



xxviiTable of Legislation

Drittelbeteiligungsgesetz 2004 .......................................................................................................130

Gesetz betreffend die Gesellschaften mit beschränkter Haftung 1892 .....................................  124, 132
Gesetz über Europäische Betriebsräte 1996 .................................................................................... 141

Handelsgesetzbuch 1897................................................................................................................132

Kündigungsschutzgesetz 1969 ........................................................................ 125, 127, 136, 139, 140

Mitbestimmungsgesetz 1976 ..................................  125, 128, 130, 133, 134, 142, 143, 144, 145, 147
Montanmitbestimmungsgesetz 1951 ...............................................................................................130

International Labour Organization

ILO Private Employment Agencies Convention 1997 (No 181) ....................................................46
ILO Unemployment Recommendation 1919 (No 1) .....................................................................42

United States

Fair Labor Standards Act 1938 ........................................................................................................4

 

 




