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Introduction

The protection of cultural heritage, especially of the intangible type, is of growing
international concern. International legal instruments and policy initiatives on the
protection of cultural heritage are multiplying worldwide, and we are experiencing
‘heritage fever’.! This book is about mechanisms for safeguarding intangible
cultural heritage (ICH), with special emphasis on international law. It tells a
story about how the law works and ought to work towards protecting communities,
as those from whom ICH stems, and to whom benefits of its exploitation must
return. The concept of ‘intangible cultural heritage’ will be discussed in more depth
shortly. For the time being, it suffices to say that ‘intangible heritage’ refers to
traditional forms of cultural expression, passed from one generation to the next, and
that constitute an important part of a given community or group’s identity.

The central thesis of the book is that the mechanisms for safeguarding intangible
heritage will vary depending on the instrumental use one hopes to make of heritage.
I explore a wide range of these possible mechanisms and goals, highlighting their
potential and pitfalls, in an attempt to map this somewhat under-explored and
under-theorized legal field. I do this in a way that takes into account the surround-
ing theory but is focused primarily on the practical possibilities.

This book is thus more of a ‘law book’ than it is a ‘book about the law’. While
I am sensitive to and aware of much of the critique of the patches of law exposed
here, and I myself join much of the critique, my chief concern is to create a critique-
informed body of law from many fragments, as opposed to a critique-oriented
analysis of a body of law that, I argue, does not quite exist.

The legal solutions to the safeguarding of intangible cultural heritage depend, to
a large extent, on the interests at stake when protecting it. The objective that is to be
promoted by legal regimes (at least as a matter of official rhetoric) decisively
influences the tools that are to be used in the legal instrument. The use of
human rights mechanisms, for instance, looks at the protection and promotion of
cultural identity as the primary interest at stake. But the use of intellectual property
(IP), or trade law mechanisms, for instance, will put the economic/development
interest at the forefront. This is one of the central concerns of the book. While I do
have some personal preferences of prioritizing some interests over others when it

! David Lowenthal, for example, opens the first chapter of his book with the following sentence:
‘The world rejoices in a newly popular faith: the cult of heritage’. David Lowenthal, The Heritage
Crusade and the Spoils of History (Cambridge University Press, 1998), 1.
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comes to protecting intangible cultural heritage, I acknowledge the plurality of
interests and the importance of that plurality. My argument is that the protection of
intangible cultural heritage can be best achieved through multi-level protection.
This is despite the fact that there are many risks involved, including specifically the
risks of fragmentation and dispersion of protection. This multi-level protection
happens not only at the substantive level, but also at the institutional level.

This introduction aims to discuss some of the theoretical aspects of the legal
safeguarding of intangible cultural heritage. Many of these ‘theoretical tensions’, as
I choose to call them, are more often than not framed in the form of dichotomies:
‘property v. heritage’, ‘tangible v. intangible’ and ‘western v. non-western’ are just a
few of them. As I will try to demonstrate, many of these dichotomies do not hold
up to close scrutiny. This debate concerning the theoretical tensions associated with
intangible heritage plays out repeatedly throughout this whole book. What will be
seen in this chapter, thus, must be considered as only a prelude, a first approxima-
tion of the nature of these issues, which will be successively reframed in the context
of more concrete legal initiatives.

I suggest an approach that distinguishes between the tangible and the intangible
that offers more comprehensive protection to cultural heritage. This approach,
reflecting the normative overlap of different treaty regimes, may be summarized as
follows. To the extent the regime for the protection of tangible cultural heritage
does not cover manifestations of heritage that are not deemed worthy of protection
based solely on their external aspects, the international regime for intangible
heritage, more nuanced and culturally sensitive, should step in and undertake the
task of offering protection. This should be so at least to the extent that manifest-
ations of heritage can be considered to be intangible and to fall under the regime. As
all manifestations of heritage have an intangible element, what is left is to see
whether they should fall under the current regime for the safeguarding of intangible
heritage. I argue that not all heritage should be treated as intangible in international
regimes, even though intangible values and aspects of all heritage must be taken
into account when devising schemes for the protection of cultural heritage. As
following chapters will show, several organizations have adopted regimes that do
not look at heritage in light of the ‘intangible/tangible’ dichotomy, but rather as a
holistic subject-matter, in which tangible and intangible elements have an essential
interplay.

Before getting to the tensions specific to intangible heritage, however, it is
necessary to place the development of intangible cultural heritage law within the
broader context of international cultural heritage law. A good part of this evolution
can be seen in the discussion of the conceptual shift from ‘property’ to ‘heritage’,
explained below, but there are also other elements that merit separate discussion.
The protection of intangible cultural heritage marks an important conceptual shift
in international cultural heritage law, especially when it comes to the role of the
State in safeguarding this heritage.

Protection of cultural heritage in international law was traditionally made in
favor of the State, often regarded as the guardian of the interests of the (present and
future) population. The protection of intangible cultural heritage challenges this
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view. Because it deals with living cultures (and as it is impossible to dissociate
communities from their heritage), communities themselves—rather than objects
and sites—are entitled to protection under the Convention for the Safeguarding of
the Intangible Cultural Heritage (ICH Convention). This ‘post-State’ posture is
one that drew a lot of attention during the negotiations of the ICH Convention.?
States tried to contain interest by erecting new walls of sovereignty around this
heritage. However, at least in its conception, intangible heritage implicitly chal-
lenges traditional ideas about State sovereignty and State entitlement to cultural
heritage, moving closer to communities and to the human dimension of cultural
heritage.3

There are several rationales for protecting ICH, and they ultimately boil down to
the importance given to heritage and the perspective from which one seeks a use for
it. Heritage must be protected, according to one commentator, for two fundamen-
tal reasons: first, because heritage forms an essential part of humanity’s common
past, and creates cultural identity; secondly, more often than not instances of
heritage also represent important art forms that enrich people’s lives because of
their aesthetic value.* These are important values which essentially justify the
protection of cultural heritage.’

However, heritage has no intrinsic value,® especially intangible heritage, in the
sense that it should not be valued for its own sake, but rather in reference to the way
people relate to it (in a way that is much more apparent than in other property-like
claims, in which what is owned generally has its own, autonomous value). The
value of heritage arises from the meanings placed upon the material artefacts and
other forms in the present, and also from the representations created from them.”
Heritage’s value is therefore relational, rather than intrinsic. One notable exception
is aesthetic value, but that is of relatively low importance in heritage (at least to the
extent it is not what makes something ‘heritage’, it is what makes it ‘art’). This is
particularly so in the context of intangible heritage, which strives to be more
‘representative’ of a certain culture than an aesthetically appealing manifestation
of heritage. Any such appeal is only incidental.

2 Convention for the Safeguarding of the Intangible Cultural Heritage, Paris, 17 October 2003.
Entry into force: 20 April 2006. States parties as of November 2012: 146 (hereinafter ‘the 2003
UNESCO Convention’, or TICH Convention’).

3 Francesco Francioni, ‘La Proteccién del patrimonio cultural a la luz de los principios de Derecho
Internacional Puablico’, in Carlos R. Ferndndez Liesa and Jests Prieto de Pedro (eds), La Proteccién
Juridico Internacional del Patrimonio Cultural: Especial Referencia a Espana (COLEX, 2009), 13-34 at
31-2; and Francesco Francioni, “The Human Dimension of International Cultural Heritage Law: An
Introduction’, EJIL 22(1) (2011), 9-16.

4 John Henry Merryman, ‘Thinking about the Elgin Marbles’, Mich L Rev, 83 (1984-85), 1881-1923
at 1895. Merryman is actually speaking of three reasons why one should care about the Parthenon
Marbles. The first two reasons are those pointed out above, and the third is the concern over the depletion
of the collections of major western museums in case all property should be repatriated to their countries
of origin.

> Sarah Harding, ‘Value, Obligation and Cultural Heritage’, Ariz St L7 31 (1999), 291-354 at 340.

¢ Harding, ‘Value, Obligation and Cultural Heritage’; and a corroborating response by James
W Nickel, ‘Intrinsic Value and Cultural Preservation’, Ariz St L] 31 (1999), 355-61.

7" GJ Ashworth, Brian Graham, and JE Tunbridge, Pluralising Pasts: Heritage, Identity and Place in
Multicultural Societies (Pluto Press, 2007), 3.
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Because heritage has no intrinsic value, other reasons for its protection that
instrumentalize heritage and give it value, must therefore be sought. One of the
most-often cited rationales for the protection of heritage is the preservation of
cultural identity. Heritage in this sense is meant to provide a physical representation
of the ephemeral concept of identity, and heritage is thus understood as a vehicle for
promoting identity.® But at the same time one must bear in mind that commu-
nities, groups, and individuals often do not align themselves with one single
identity, and individual identity is rather built upon several layers, leading to
communities that are made up of several sub-communities.® So, a multiplicity of
identities must be taken into account when considering identity as a goal to be
protected through heritage, in order to avoid ‘essentializing’ culture and commu-
nity perceptions of it.

Other compelling rationales include the creation or preservation of national
identity (in the sense of political national identity);'® the protection of a certain
polity (minoritarian or majoritarian);'! the enhancement of tourism;'? the discov-
ery of someone’s values, social practices, and even legal rules (pertaining particularly
to anthropology);!? the strengthening of worldviews and political agendas of people
not belonging to that heritage originally (that is, to ‘bring the past into the

8 Laurajane Smith, The Uses of Heritage (Routledge, 2006), 48.
® Smith, The Uses of Heritage, 53.

10 A particularly interesting case study is the declaration of Macao religious figure carving as
intangible heritage. This type of woodwork creates religious figures related to the Chinese ancestry,
and their promotion through a recent exhibition in the Macao Museum can be constructed as
promoting a perennial intangible heritage that survived in Macao despite the Portuguese control of
the peninsula. As Macao has been reincorporated into China, there is obviously an interest in
promoting a surviving political national identity that can relate Macao to ‘mainland China’. See
Trabalhos com Engenbo: Escultura de Tdolos Sagrados de Macau (Museu de Macau, 2008) (book of the
exhibition of the same title, which is proclaimed as national intangible heritage. The exhibition has run
from December 2008 through April 2009).

11 On the importance of heritage for minority protection, see Lowenthal, The Heritage Crusade,
81-7.

12 Derek Gillman, The Idea of Cultural Heritage (Institute for Art and Law, 2006), 1. For a critique
of how tourism homogenizes heritage, being in the long run harmful to it, see Brian Graham, Gregory
John Ashworth, and John E Tunbridge, “The Uses and Abuses of Heritage’, in Gerard Corsane (ed),
Heritage Museums and Galleries: An Introductory Reader (Routledge, 2005), 2637 at 31 (arguing that
‘tourism is parasitic upon culture, to which it may contribute nothing’). Laurajane Smith, on the other
hand, presents a more nuanced view. Cf Smith, The Uses of Heritage, 71 (adding a more balanced
perspective, by saying that ‘[w]hile the sense of experience often created in tourism has been criticized
for its tendency to commuodify or Disneyfy the past, or for its tendency to transform identities “through
pernicious vogue storylines” [ .. .] it nonetheless demonstrates the importance of “doing” and “being”
at a “place™’).

13 For examples of how cultural practices and folklore can be used as a means to determine legal
practices, see the collection of essays Alison Dundes Rentel and Alan Dundes (eds), Folk Law: Essays on
the Theory and Practice of Lex Non Scripta (University of Wisconsin Press, 1995). See particularly
Hermann Bald, ‘Folklore Research and Legal History in the German Language Area’, in Dundes
Rentel and Dundes (eds), Folk Law: Essays on the Theory and Practice of Lex Non Scripta, 397-407;
Paul G Brewster, “Traces of Ancient Germanic Law in a German Game-Song’, in Dundes Rentel and
Dundes (eds), Folk Law: Essays on the Theory and Practice of Lex Non Scripta, 407-16; John
C Messenger, Jr, “The Role of Proverbs in a Nigerian Judicial System’, Southwestern Journal of
Anthropology 15(1) (1959), 64-73; and Durica Krsti¢, ‘Symbols in Customary Law’, in Dundes Rentel
and Dundes (eds), Folk Law: Essays on the Theory and Practice of Lex Non Scripta, 439-54.
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present’); ! social inclusion;!® education;!® or even protecting heritage just for the
sake of its aesthetic importance (even if this latter reason is of secondary signifi-
cance).!” When these justifications are translated into legal regimes, one can see
that identity prevails as a rationale for protecting intangible heritage, and that other
reasons become accessory, even if they are the formal justifications for triggering
certain mechanisms within certain normative environments (for instance, using the
enhancement of tourism, therefore an economic justification, to trigger economic
integration processes and their machinery to protect intangible heritage).

1.1 ‘Cultural Property’ versus ‘Cultural Heritage’!8

To better understand the object of this study, it is important to highlight the origins
and reach of the term ‘cultural heritage’. Early international legal instruments
protecting projections of culture came about through international humanitarian
law (particularly the 1954 Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict), protecting cultural goods in times of
conflict, and referring to them as ‘cultural property’.!® However, developments in
the field reached a point at which the values attached to property needed to be
modified in order for other social goals to be secured. While ‘property’ as a legal
category offers interesting advantages, as it is often viewed as a near-absolute bundle
of rights once conferred, its use implied the setting up of a social policy to protect
the possessor of the cultural object. This approach, however, came into conflict
with the fundamental goal of heritage protection, as there was a shift from
protecting individual interests to protecting the interests of society in the preser-
vation of cultural goods.??

14 Tn this sense, David Lowenthal tells the story of how Chief Seattle’s famous ‘Brother Eagle, Sister
Sky’ letter, which spurred the environmentalist movement in the United States by announcing the deep
connection between the indigenous person and nature (a model of cooperation and respect that was
taken to serve as an example to the whole of society) was actually never written by Chief Seattle, but
rather by a Hollywood scriptwriter. Lowenthal, The Heritage Crusade, 150—1. See also Sally Yerkovich,
‘Linking the Present with the Past through Intangible Heritage in History Museums’, Intl ] of
Intangible Heritage 1 (2006), 44-52.

15 See eg Viv Golding, ‘Inspiration Africa! Using Tangible and Intangible Heritage to Promote Social
Inclusion Amongst Young People with Disabilities’, /n#l ] of Intangible Heritage 1 (2006), 84-93.

16 See eg Maria Vlachaki, ‘Crossing Cultures through the Intangible Heritage: an Education
Programme about Migration in Greece’, Intl ] of Intangible Heritage 2 (2007), 94-102.

7" Gillman, The Idea of Cultural Heritage, 12.

18 This section is partly extracted from Lucas Lixinski, “World Heritage and the Heritage of the
World—Review of The 1972 World Heritage Convention: A Commentary’, ed Francesco Francioni
and Federico Lenzerini, Eur ] of Legal Studies 2 (2008), 371-86.

19 This development is outlined by Janet Blake, ‘On Defining the Cultural Heritage’, /CLQ 49
(2000), 61-85 at 61-2. For a pre-World War II evolution of the idea of cultural property in
international law, see generally Ana Vrdoljak, International Law, Museums and the Return of Cultural
Objects (Cambridge University Press, 2006).

20 Lyndel V Prott and Patrick ] O’Keefe, ‘“Cultural Heritage” or “Cultural Property”?, Intl ] of
Cultural Properzy 1 (1992), 307-20 at 309.
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The law had evolved to deem the value to be protected by norms to be present
and future generations, or society as a whole, rather than the particular possessor of
a certain object.?! This idea of protecting the interests of future generations
gradually led to a change in terminology, and the term ‘cultural heritage’ began
to be used in the English-language literature.

A critique of the use of the term ‘property’ goes beyond criticizing the ultimate
value to be protected. After all, in one way or another, the protection of objects is
one of the aims of property law, with the difference that property law does not
question who is to benefit from such protection. It protects the interests of the
possessor. For the purposes of the critique outlined above, it may well be said that
the owner (of heritage as property) is society as a whole, and thus ‘cultural property’
would still work as a concept.

Several scholars, particularly in the field of legal anthropology, have raised the
point that ‘property’ is a “Western’ concept, which does not necessarily address the
needs of all peoples. There are several examples of societies that do not recognize
‘property’ as a social possibility; rather than owning something, individuals
belonging to these societies believe that they are owned by the environment around
them, which is in certain cases nothing short of the embodiment of the deities that
they worship. It seems natural that a religion does not allow one to own one’s object
of worship, lest the reason for it (namely, that you worship some entity mightier
than you) would cease to exist. If everything around me is a deity, and I cannot own
a deity, I do not own anything.?? This argument is closely related to the critique
that using the term ‘property” implies a commodification of cultural aspects of life,
which should not be treated as goods in the marketplace.?? Further, the use of the
term ‘property” also reinforces the idea that cultural values can be captured and
frozen.?4

The use of the term ‘property’ in the context of the protection of cultural
heritage is thus misleading, to the extent that it is, in the end, associated with
things whose value transcends their physical existence. One compelling example of
this is that one of the fundamental aspects of property as a right, ius abutendi,
cannot be exercised when dealing with cultural goods. Jus abutendi is the faculty
that the owner of a thing has to destroy the object; this is rather difficult to accept
when speaking of cultural heritage.??

Likewise, the use of ‘cultural heritage’ as a legal concept is not free from
difficulties. One of the problems that the use of the concept poses derives from it
having been imported from other disciplines without incorporating the necessary
theoretical background of these disciplines, such as anthropology or cultural
studies. This has led to ‘cultural heritage” being one of the most problematic legal

21 Prott and O’Keefe, ‘Cultural Heritage’, 309.

22 A real-life example is given by Prott and O’Keefe, ‘Cultural Heritage’, 310 (mentioning a famous
Australian case, Milirrpum v Nabalco Pty Ltd, to which I return in Ch 6).

23 Blake, ‘On Defining the Cultural Heritage’, 65-6.

24 Smith, The Uses of Heritage, 101.

25 Prott and O’Keefe, ‘Cultural Heritage’, 310. See also Joseph L Sax, Playing Darts with a
Rembrandt: Public and Private Interests in Cultural Treasures (University of Michigan Press, 1999).
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concepts dealt with today.?¢ In addition, the fact that ‘heritage’ as a legal concept
tries to embrace features such as national patrimony, regional and ethnic legacies,
and a commonly shared global heritage is also part of the challenge, as these features
often translate into incompatible aims.?”

All things considered, the concept of ‘heritage’ is most important for our
purposes precisely because of its capacity to include notions beyond economics
and ownership that are typical of property. But, more importantly for the present
purposes, one must highlight the meaning of the shift in international legal
discourse from ‘property’ to ‘heritage’.?8 This shift means an acceptance that the
protection of heritage goes beyond the protection of the actual sites, objects, and
artifacts; instead, what is to be protected is the relationship between these sites,
objects, and artifacts and human beings.?? In this sense, what is protected is
precisely the element of intangibility behind all heritage. This focus on the
relationships implies the articulation of the idea that cultural heritage belongs to
the whole of humankind, and must be protected to favour those communities more
connected to it, as opposed to the individuals in possession of the items.

1.2 Definition of Intangible Cultural Heritage

Defining ‘cultural heritage’ implies defining ‘culture’. Definitions of culture are
broad, which makes it difficult to give them legal force. The ‘relevant type of
culture’, for the purposes of protecting cultural heritage, is the one that contributes
to the formation of identity. ‘Heritage’ as a qualifier to ‘culture’ implies that the
type of culture identified will be the one that is relevant for the perpetuation of a
given social group. It is this symbolic relationship between cultural heritage and
culture-as-society that is important for understanding the concept of cultural
heritage.?° It is very difficult to define heritage in definite terms, and it has been
stated that defining it is as difficult as defining beauty or art; heritage appeals to
people’s senses and emotions, and is therefore unfathomable.3!

Despite all the complexity in defining cultural heritage, a working definition is
needed. Cultural heritage can thus be defined as the elements necessary for the

26 Blake, ‘On Defining the Cultural Heritage’, 63.

27 Blake, ‘On Defining the Cultural Heritage’, 64 (citing Lowenthal, The Heritage Crusade, 227).

28 Regina Bendix, ‘Héritage et patrimoine: de leurs proximités sémantiques et de leurs implica-
tipns’, in Chiara Bortolotto (ed), Le patrimoine culturel immaterial: Enjeux dune nowvelle catégorie
(Editions de la Maison des sciences de ’lhomme, 2011), 99-121.

29 This shift was also mirrored in general debates about property law. Property has shifted from
being a legal protection of an object (or the exclusive rights of the owner to its property towards non-
owners) to the relationship between non-owners and the property, to the extent some rights can also be
granted to non-owners. For a discussion and reconceptualization of property law, see generally David
Kennedy, ‘Some Caution about Property Rights as a Recipe for Economic Development’, Accounting,
Economics and Law 1 (2011), 1-62.

30 Blake, ‘On Defining the Cultural Heritage’, 68.

31 Robert Lumley, ‘The Debate on Heritage Reviewed’, in Gerard Corsane (ed), Heritage Museums
and Galleries: An Introductory Reader (Routledge, 2005), 15-25 at 16.
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maintenance over time of a certain cultural identity, important for the survival of a
social group.

Cultural heritage may be tangible or intangible, the latter being the type in which
I am most interested. Tangible cultural heritage refers to statues, monuments,
architectural works, and other materialized forms of cultural expression. Intangible
cultural heritage, by contrast, can be defined in two different ways. On the one
hand, as a concept that is dependent on tangible cultural heritage, it acts as the
underlying culture to any given expression, encompassing the processes, skills, and
beliefs leading to the creation of tangible works. In a way, the term expresses the
relationship of a people with their tangible cultural heritage. On the other hand, as
an independent type of heritage, the term encompasses story-telling, songs, dances,
among other forms of expression that cannot be ordinarily fixated in material ways.

During the drafting of the 2003 UNESCO ICH Convention, Francesco Fran-
cioni, Chair of the drafting meeting held in Turin (2001), presented a comprehen-
sive report on issues that should be taken into account when drafting a definition of
ICH. The report outlined the possibility of legally protecting ‘non-material’ goods
using the example of IP rights (to be analysed in comparison with ICH in
Chapter 6), but also drawing a line distinguishing between ICH and IP, in that
IP focuses on the end product of the creative process, whereas ICH is the process
itself. The report then outlined definitions of cultural heritage in existing inter-
national instruments, concluding that elements could be drawn from all these
definitions that would be relevant for the formulation of a legal definition of
intangible heritage, such as its significance, the importance of a broad definition
with a non-exclusive typology, criteria that could be operationalized by the organ
eventually in charge of administering the Convention, and the fact that intangible
heritage should focus on the ‘internal’ cultural manifestations, and not on the
products of it. A definition was proposed, and much of it made it to the final
instrument.3?

The 2003 UNESCO Convention thus defines intangible cultural heritage as

follows:

Article 2—Definitions. For the purposes of this Convention, 1. The ‘intangible cultural
heritage’ means the practices, representations, expressions, knowledge, skills—as well as the
instruments, objects, artefacts and cultural spaces associated therewith—that communities,
groups and, in some cases, individuals recognize as part of their cultural heritage. This
intangible cultural heritage, transmitted from generation to generation, is constantly recre-
ated by communities and groups in response to their environment, their interaction with
nature and their history, and provides them with a sense of identity and continuity, thus
promoting respect for cultural diversity and human creativity. [...]

Intangible heritage, like indigenous heritage, must be seen as holistic.>®> This
holistic understanding is both dependent on and independent from tangible

32 UNESCO, International Round Table: ‘Intangible Cultural Heritage—Working Definitions’,
meeting held in Turin Piedmont (Italy) on 14-17 March 2001.

33 Amanda Kearney, ‘Intangible Cultural Heritage: Global Awareness and Local Interest, in
Laurajane Smith and Natsuko Akagawa (eds), /ntangible Heritage (Routledge, 2009), 209-26 at 217.
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heritage. To be more accurate, the Convention makes several tangible elements
dependent on the intangible expressions from which they derive, and not the other
way around. In other words, it protects objects because they derive from a larger
cultural practice, and not the other way around, which would be the traditional
response of museums, for instance, in protecting the objects themselves and
hoping, perhaps, to indirectly protect the culture behind them.

Other important elements of the UNESCO definition include the precedence of
group rights in the context of intangible heritage (since the rights belong primarily
to the community, and only ‘in some cases’ to individuals), and the importance
given to universalist conceptions of human rights, by affirming that those cultural
practices that are incompatible with internationally recognized human rights do not
fall within the scope of application of the Convention. The UNESCO definition is
very broad, but this is necessary in such a comprehensive area of law, which tries to
bring together interests which can at times be incompatible.

It is also interesting to notice that the definition of intangible heritage is
‘forward-looking’, in the sense that it protects manifestations of heritage necessary
for the continuation of a certain community. Heritage studies have traditionally
looked at heritage as escapist and ‘backward-looking’,34 primarily because of their
connection to tangible heritage and archacology, where the object necessarily
predated its discovery, turning these objects into sites for the exploration of ‘lost’
history. However, it is important to notice the shift in discourse when it comes to
the protection of intangible heritage, which aims at defending living cultures.

The definition of the UNESCO Convention stresses that ‘[t]his intangible
cultural heritage [...] provides [the communities] with a sense of identity [...]".
It is precisely because intangible cultural heritage provides a sense of identity that it
is worthy of protection. Heritage connects each person to the community they stem
from, and creates a sense of shared experience, and thus identity. Protecting this
shared identity, and, ultimately, a shared humanity, is perhaps the most important
goal behind heritage safeguarding. Thus, by protecting identity in general, one is
also indirectly protecting intangible cultural heritage. Identity and culture can be
protected by international human rights mechanisms, which are one of the possible
tools for remedying misappropriation of intangible heritage, as I will argue in
Chapter 5.

Further, heritage here is seen as the cultural processes behind certain objects, and
not the objects themselves (which are a commodified version of these processes, as
discussed below). In this sense, any attempt to indirectly protect intangible heritage
through protecting the end-results of these cultural and social processes must
necessarily take into account that they are protecting mummified manifestations
of heritage, and not heritage itself, and necessarily fall short of fully protecting
heritage.3°

I will return to the issue of the definition of intangible heritage in Chapter 2,
when analysing the relevant UNESCO Convention and the controversies

34 Lumley, ‘The Debate on Heritage Reviewed’, 17.
35 Smith, The Uses of Heritage, 54.



