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πλιν δε . . . τα~uτα λγν [sc. δε~ι] παραλαβ~uσαν, νμν
θεμένην, αU=τl~ τε =μιλε~ιν καὶ τα~ις A�́ λλαις πλεσιν.

the polis . . . should make reason into a law for itself and be guided thereby 
both internally and in its relations with other poleis.

Plato, Laws, Book I, 645b.
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General Editors’ Preface

Th e area of external relations of the European Union, sometimes referred to as 
international or foreign relations, has been a signifi cant growth area in recent 
years.  But as the EU continues to develop and advance its role as a global actor, 
moving beyond the established fi elds of trade, development and cooperation pol-
icy to embrace many other important areas including aspects of foreign and secu-
rity policy, the challenges posed by the complicated legal and decision- making 
framework for EU external relations become all the more evident. 

Th e law of EC external relations has always been complex, even arcane, on 
account of the division of powers between the Community on the one hand 
and the member states on the other, involving confusing typologies of exclusive, 
shared, concurrent and complementary competences. But it has grown even more 
confusing with the emergence of the three-pillar structure of the Union follow-
ing the Maastricht Treaty, as diff erent sets of institutional and decision-making 
rules govern foreign relations under each of the pillars. 

Geert De Baere’s book tackles this challenging legal terrain by analysing the 
relationship between two signifi cant areas of EU law: the supposed generality 
of its constitutional legal framework on the one hand, and the supposed specifi -
city of its external relations on the other. His aim is to consider how the complex 
and multifaceted fi eld of external relations fi ts into the constitutional framework 
of EU law. In a carefully structured and rigorously argued book, he examines 
the extent to which and the way in which the familiar constitutional law of the 
EU applies in the fi eld of foreign policy. Taking the aspects of constitutional law 
which are most relevant to the area of external relations, he considers the principle 
of conferred power, the principle of primacy/supremacy, and the Community 
method of decision-making.  Th e book is divided into two parts, the fi rst part 
focusing on Community external relations under the fi rst pillar, and the second 
part focusing on the common foreign and security policy under the second pillar. 
Th is enables him to contrast the way in which the same constitutional principles 
and rules apply to the law governing external relations under each of the two 
pillars.

Th e book is carefully and comprehensively researched, and contains a wealth 
of information about the operation of EU external relations law, in particular 
under the fi rst and second pillars.  It comprises thoughtful analysis and refl ection 
on the shortcomings and trends within these areas, and ultimately suggests that 
the overall trend is not to ‘communautairize’ EU foreign policy, but rather to 
bring EU foreign relations gradually within the realm and the rule of law. 
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Overall the book therefore addresses an important and challenging set of ques-
tions for EU lawyers and scholars more generally.  It should be of interest to all 
those concerned with the global role and identity of the EU, in particular to legal 
scholars and practitioners of EU law who are interested in foreign relations.

Paul Craig
Gráinne de Búrca September 2008



Foreword

Th ere are some concepts, within EU law, that are more existential than others. 
Most of us can understand the essential principles behind the single market and, 
against that background, appreciate the signifi cance of the four freedoms. Th e 
topic that Geert De Baere addresses here is at the opposite end of the accessibility 
spectrum. As he truly states, ‘Legal refl ections on European Union foreign policy 
such as those contained in this book face the problem of dealing with two sui gen-
eris concepts: the EU, and foreign policy. Th e EU cannot be fi tted easily within 
either constitutional or international law, and foreign policy has frequently been 
claimed to escape any grasp of law.’ Moreover, in order to address the question of 
how foreign policy fi ts within the constitutional structures of the EU, Geert De 
Baere has to grapple simultaneously with the division of external relations com-
petences between the EU and its constituent Member States (a division that he 
terms ‘the vertical axis’) and with the further division between the Community 
competences of the ‘fi rst pillar’ and the common foreign and security policy 
(‘CFSP’) competences of the ‘second pillar’ (the ‘horizontal axis’).

In this study, Geert De Baere sets himself a formidable list of rather diffi  cult 
questions to answer. Even within the fi rst pillar, external relations are treated 
rather diff erently from ordinary ‘internal’ policies. How do the principles of 
conferral and primacy and the Community method of decision-making oper-
ate within Community external relations, as compared to their operation with 
respect to internal Community policies? Why are external relations under the 
second pillar so diff erent from everything else that the EU attempts to do? Why 
(and to what extent) does that justify diff erent institutional arrangements (in 
particular, a lesser degree of democratic accountability and a striking absence 
of judicial supervision)? What happens to conferral, primacy (in its more typical 
expression of exclusivity), and decision-making when we move from the fi rst pil-
lar to the second? Does the second pillar already form part of the ‘new legal order’ 
established by the EC Treaty and famously proclaimed by the Court in Van Gend 
en Loos? Would the Constitution—and will the Treaty of Lisbon—move the 
CFSP in the direction of communitarization?

Th roughout his meticulous analysis, Geert De Baere does not shy away from 
asking awkward questions in his turn (even if he puts them with extreme courtesy 
and diffi  dence). He highlights the lack of proper involvement by the European 
Parliament and the dominant role played by the Council (already signifi cant 
within the fi rst pillar; and noticeably more pronounced within the second pillar). 
He points, for example, to the lack of a legal remedy if a CFSP measure has an 
impact on individuals without having to be implemented by either a Community 
act or a Member State act that would be challengeable. He wonders whether the 
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apparent impossibility of reconsidering the Court of Justice’s role in the CFSP 
(yoked as it appears to be to the debate on the extension of the Community 
method of decision-making to the CFSP) should really mean that more moder-
ate possibilities (such as a limited judicial review or a procedural review within 
the second pillar) remain unconsidered. Th e label ‘foreign policy’ still implies 
substantial limits on the operation of such core principles as accountability, the 
rule of law, and human rights (within the fi rst pillar and even more within the 
second)—whilst these diff erences are to some extent justifi ed, are they really as 
unassailable as is often presumed? How much of the problem stems from the 
underlying disjuncture between external economic relations (such as external 
trade, development cooperation, and economic aid), falling within the fi rst pillar, 
and ‘high politics’ (diplomatic activity and security and defence issues), falling 
within the CFSP?

Geert De Baere provides both an analysis of the constitutional reality of EU 
foreign policy and a series of critical theoretical refl ections, whilst suggesting pos-
sibilities for reform. Th is is a thoughtful and intellectually rigorous study. It will 
be of value to anyone who is prepared to invest the necessary time and eff ort to 
get to grips with this complex, diffi  cult, and sensitive area of the EU’s activities.

Eleanor Sharpston
Advocate General at the Court of 

Justice of the European Communities
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