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To Leonardo
‘Raising his son [Hector] kissed him,

tossed him in his arms and
lifted a prayer to Zeus . . .’

Iliad Book VI, 474–5





CONTENTS

Series Editors’ Preface page xi
Foreword by Professor Silvana Sciarra xiii
Acknowledgements xv
Table of Cases xvii
Table of Legislation xxi

Introduction 1

part i Social policies and market principles. European social
integration revisited 5

1 Embedded liberalism: the original constitutional compromise
and its crisis 7

1 A preliminary review of the historical background 7

2 Metamorphoses of the European economic constitution and their

impact on national social policies and rights 15

3 ‘Embedded liberalism’: the original compromise in the ECSC

Treaty . . . 29

4 . . . in the Ohlin Report . . . 40

5 . . . in the Spaak Report . . . 45

6 . . . and in the Treaty of Rome 49

7 Crisis and ‘overthrow’ of the original model 56

8 Infiltration of Community competition and market law into national

systems of labour and social-security law 61

9 End of monetary sovereignty and curbing of macroeconomic

sovereignty in the EMU constitution 65

10 Regulatory competition between national systems within

the internal market 73

11 Weakening of the principle of territoriality of national systems

of social protection 81

vii



viii contents

2 Re-embedding liberalism: towards a new balance between
negative and positive integration of European welfare
states 94

1 The difficult quest for a new balance between negative integration and

positive integration of national welfare states 94

2 Social rights and the market in the European constitutional space in

fieri: developments up to the Treaty of Amsterdam . . . 98

3 . . . and the prospects opened up by the Nice Charter 106

4 European social policy after Amsterdam 114

5 The new strategy of supranational ‘open’ co-ordination of Member

States’ employment and social policies 121

6 The Treaty establishing a Constitution for Europe . . . 128

7 . . . The constitutional Treaty and social policy . . . 130

8 . . . The constitutional Treaty and the open method of

co-ordination . . . 135

9 . . . The constitutional Treaty and the advance of fundamental

social rights . . . 140

10 . . . A summary assessment of the social content of the

constitutional Treaty 147

part ii The market, competition and social rights in the
European constitutional space 151

3 Infiltration of Community competition law into national
systems of labour law, and its antidotes 153

1 Introduction 153

2 Community competition and market law and national systems of

labour law in the original model 155

3 Crisis of the original model . . . 165

4 . . . particularly in the changing interpretation of Article 30 of the

Treaty of Rome (now Article 28 TEC) . . . 167

5 . . . and of Articles 85, 86 and 90 of the Treaty of Rome (now

Articles 81, 82 and 86 TEC) 183

6 Two illustrative examples: public job-placement monopolies and

national social-security monopolies 197

7 Antidotes to the infiltration of competition law: (a) Economic

freedoms and social rights in the aftermath of the Nice Charter and the

constitutional Treaty . . . 205

8 . . . (b) Constitutional dialogues . . . 215

9 . . . (c) Negative integration and social jurisdiction of the

Member States 224



contents ix

4 Forms of regulation of social Europe and models of the
European economic constitution 232

1 Introduction 232

2 Rise and decline of the ‘upward’ harmonization model 233

3 The regulatory impasse of the 1980s and its remedies 235

4 Alternatives to the traditional harmonization model 239

5 Collective bargaining as a ‘regulatory resource’ of the Community

legal order 242

6 Convergence of national systems of social protection via

soft law 244

7 The European Employment Strategy: from the ‘Luxembourg process’

to institutionalization of the open method of co-ordination 245

8 Open co-ordination as a new form of Community economic and social

governance 249

9 An analytical comparison of three ideal-type models of a European

economic constitution 251

10 The neoliberal ‘competitive federalism’ model 254

11 The neo-social-democratic ‘solidaristic federalism’ model 259

12 The mixed ‘co-operative federalism’ model 263

13 A preliminary summing up 269

Conclusions 274

Index 281





SERIES EDITORS’ PREFACE

This timely book addresses a number of enduring debates regarding the
political and legal trajectory of the European Union’s evolving constitu-
tional framework, namely the role and nature of social policy. On the
one hand, the purse strings of the national welfare states are still firmly
guarded by the Member States, which retain the power to tax and grant
benefits. On the other, the logic of the liberalisation of markets has placed
a number of competitive pressures upon welfare states, upon national
systems of labour law, and upon labour markets, which remain largely
national in character. Such national systems are, by their very nature,
diverse, notwithstanding the competitive pressures coming from intra-
EU market liberalisation and, more recently, globalisation and the effects
of the WTO. Many have therefore asked the question about the possible
nature and character of any putative ‘European social model’, and the posi-
tion of such a model under the EU’s evolving constitutional settlement,
in which market integration has played such a central role.

The book takes the story from the beginnings of the European integra-
tion process, with the ECSC Treaty, the work of the ILO, and other precur-
sors to the initially minimalist social provisions of the EEC Treaty, right
through to the present day. It charts the ongoing pressures for change, and
the reactions of various key actors, including the political institutions of
the European Union, the European Court of Justice, and the national gov-
ernments. Different styles of regulation have evolved, with a decisive shift
towards soft regulation. Yet, at the same time, there has been proposed an
important strengthening of the social rights-basis of the EU, in the form
of the proposed embedding of the 2000 Charter of Fundamental Rights as
Part II of the Constitutional Treaty, agreed by the Member States in June
2004, and undergoing a painful process of ratification at the present time.
This paradox constitutes a key theme of the book. Interestingly, many of
the underlying themes of the book were canvassed, albeit in more emotive
terms, during the French referendum debate in May 2005. However, the
troubles of the EU’s Constitutional Treaty do not in any way detract from

xi



xii series editors’ preface

the importance of a work which is located in a much longer timeline of
history.

This is the second book in the new CUP series Cambridge Studies in
European Law and Policy, edited by Laurence Gormley and Jo Shaw, and
represents an important contribution to the discussion of the future direc-
tion of European social policy.

laurence gormley and jo shaw
Series Editors



FOREWORD

silvana sciarra

A foreword written by an older academic who followed and supervised
a younger colleague’s work conceals a very subtle dilemma. Praising too
much or too little may reveal differing degrees of involvement in someone
else’s work and even a concern not to interfere with a distinct and separate
intellectual enhancement. And yet, sharing the doubts, the aspirations
and the fears of the lengthy enterprise leading to the publication of a
book means, in a sense, becoming part of that journey, while at the same
time maintaining a sufficiently detached critical eye.

When the final result – as in the present case – follows a rigorous, well-
balanced and deeply investigated line of research, self-restraint must give
way to enthusiasm and joy. A wide community of readers now becomes
the addressee of what the author delivers. The circulation of ideas thus
starts to follow an unpredictable route, since this book challenges the
curiosities of scholars in both labour law and European law.

Stefano Giubboni is a member of a very special generation of European
labour lawyers, whose interests spread well beyond the boundaries of
domestic law. The stimulating environment of the European University
Institute contributed, in expanding the research questions and adding
new dimensions to both national and European legal research.

However, Stefano Giubboni’s writing is characterized by an inborn per-
sonal instinct to seek out the historical and social reasons behind the law.
This enables him to shake up some convention-ridden versions of histor-
ical events and to throw new light on significant documents which paved
the way to the birth of European social policies. One move in this direc-
tion is represented by the original analysis of the interrelation between
the Ohlin and the Spaak Reports, both of them relevant to an understand-
ing of the Common Market’s social and economic foundations. Similarly
inspiring is the analysis of the European Court of Justice’s case-law dealing
with the delicate balance between social values and competition rules.

In the updated, albeit as yet tentative, interpretation of the social rights
enshrined in the Treaty establishing a Constitution for Europe one can very

xiii



xiv professor silvana sciarra

clearly feel how Stefano Giubboni’s scrupulous historical reconstruction
is still the best companion for an understanding of current events.

A highly personal touch added by the author of the present book has to
do with the attention he pays to the language of labour law. Although this
singularity owes much to the exceptional skills of the translator, it must
be underlined how such a language returns on the scene as a protagonist,
showing its remarkable power. Linguistic metaphors assist the author
throughout his work, as if he were seeking to express a new centrality of
this legal discipline which also coincides with the construction of its new
identity. Indeed, in the light of the new centrality of labour law it is greatly
to be hoped that the present Cambridge University Press series will, given
its aims, host other future contributions in the same field.

This foreword is therefore an opportunity to voice a sense of trust in
scholarship – such as that achieved by Stefano Giubboni – which succeeds
in keeping alive the discussion in European labour and social law and
in strengthening the role of critical legal thinking. This invigorates the
hope that social justice may remain both an aim and a methodology in
the evolution of European law and enhance European integration even
farther.
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INTRODUCTION

This book presents a study of the complex and changing relations that
have successively prevailed – in the magmatic development of European
integration – between the construction of the Common Market and social
rights and policies. In essence, it examines the nature of the space and role
that have been, are and are likely to be allocated, in the construction of the
Community, to social rights and policies at national and supranational
level.

The focus of the analysis is centred on the constitutional dimension
of the relations in question. This is reconstructed both (and primarily)
from the dynamic perspective offered by an examination of the changes
that have effectively remoulded the Community’s economic constitution
since its beginnings up to the present day, and from the static perspective
ensuing from a comparison of the various ideal – or, more accurately,
ideal-type – models of that constitution which, although obviously not
claiming to explain the historical realities of the changes, nonetheless help
to categorize them from a normative point of view.

The book develops a research perspective that could be described as
intrinsically interdisciplinary.

Labour law – perhaps more than other legal disciplines – has in fact
always found in the interdisciplinary and comparative method one of the
features that best connote and specify its identity and its cognitive status,
immersed as they are in the reality of more deep-seated social dynamics.

As one author (Collins) has written recently, labour law congenitally
represents ‘a contextual field of study rather than a rigid doctrinal cat-
egory’. It has always not merely allowed but axiomatically demanded
and, as it were, imposed a fundamental freedom of method and research.
The very plurality of sources and heterogeneity of levels and dimensions
that define its underlying identity have always made it fertile ground for
disseminating and experimenting with new approaches and methods of
analysis and regulation.
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2 social rights and market freedoms

The Community dimension adds yet another element of complexity
to what has always been the composite, multitiered and extraordinarily
dynamic framework of labour law and means that, now more than ever,
the original multidisciplinary nature of the subject is necessarily extended
still farther.

The present study follows in the path of this methodological tradition,
in full awareness that, for a proper understanding of the profound changes
that Community integration has brought and is bringing about in the field
of labour and social-security law, there needs to be continual comparison
with other disciplines, both legal and non-legal.

The historical research and political theory of European integration
constitute the natural hinterland of any study of Community law in con-
text. They have been decisive factors in defining the keys to an inter-
pretation of those changes in the Community’s economic constitution
in whose light European social law is analysed and ‘contextualized’ here.
From the same point of view, comparison with constitutional doctrines of
European integration and also with the disciplines – legal and economic –
dealing more specifically with the form and content of the construction
of a single market proved equally necessary.

Albeit in new forms, the language of labour law appears to have
regained, in today’s scientific and political debate on Europe, a centrality
that seemed irrevocably lost.

This is being evidenced in a number of different contexts, variously
linked with the requirements, opportunities and restraints deriving from
economic integration.

It is happening, in particular, in the context of the open method of co-
ordination for national employment and social policies and also the labo-
rious process of Community-level constitutionalization of fundamental
social rights. Both cases involve processes which are open and fluid and, as
things stand, similarly characterized by a predominance of Community
soft law, and yet which are capable of reactivating virtuous mechanisms
converging towards the necessary new balance between negative integra-
tion and positive integration.

They prefigure, in point of fact, a competitive market firmly based on
a common constitutional space in which economic freedoms and social
rights, the values of efficiency and solidarity, are able to find a more evenly
balanced position within the construction of the Community. However
ambiguous, the formula of a ‘highly competitive social market economy’
introduced by Article I-3 of the Treaty establishing a Constitution for


