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SERIES EDITORS’ PREFACE

This timely book addresses a number of enduring debates regarding the
political and legal trajectory of the European Union’s evolving constitu-
tional framework, namely the role and nature of social policy. On the
one hand, the purse strings of the national welfare states are still firmly
guarded by the Member States, which retain the power to tax and grant
benefits. On the other, the logic of the liberalisation of markets has placed
a number of competitive pressures upon welfare states, upon national
systems of labour law, and upon labour markets, which remain largely
national in character. Such national systems are, by their very nature,
diverse, notwithstanding the competitive pressures coming from intra-
EU market liberalisation and, more recently, globalisation and the effects
of the WTO. Many have therefore asked the question about the possible
nature and character of any putative ‘European social model’, and the posi-
tion of such a model under the EU’s evolving constitutional settlement,
in which market integration has played such a central role.

The book takes the story from the beginnings of the European integra-
tion process, with the ECSC Treaty, the work of the ILO, and other precur-
sors to the initially minimalist social provisions of the EEC Treaty, right
through to the present day. It charts the ongoing pressures for change, and
the reactions of various key actors, including the political institutions of
the European Union, the European Court of Justice, and the national gov-
ernments. Different styles of regulation have evolved, with a decisive shift
towards soft regulation. Yet, at the same time, there has been proposed an
important strengthening of the social rights-basis of the EU, in the form
of the proposed embedding of the 2000 Charter of Fundamental Rights as
Part II of the Constitutional Treaty, agreed by the Member States in June
2004, and undergoing a painful process of ratification at the present time.
This paradox constitutes a key theme of the book. Interestingly, many of
the underlying themes of the book were canvassed, albeit in more emotive
terms, during the French referendum debate in May 2005. However, the
troubles of the EU’s Constitutional Treaty do not in any way detract from

Xi



Xii SERIES EDITORS PREFACE

the importance of a work which is located in a much longer timeline of
history.

This is the second book in the new CUP series Cambridge Studies in
European Law and Policy, edited by Laurence Gormley and Jo Shaw, and
represents an important contribution to the discussion of the future direc-
tion of European social policy.

LAURENCE GORMLEY AND JO SHAW
Series Editors



FOREWORD

SILVANA SCIARRA

A foreword written by an older academic who followed and supervised
a younger colleague’s work conceals a very subtle dilemma. Praising too
much or too little may reveal differing degrees of involvement in someone
else’s work and even a concern not to interfere with a distinct and separate
intellectual enhancement. And yet, sharing the doubts, the aspirations
and the fears of the lengthy enterprise leading to the publication of a
book means, in a sense, becoming part of that journey, while at the same
time maintaining a sufficiently detached critical eye.

When the final result — as in the present case — follows a rigorous, well-
balanced and deeply investigated line of research, self-restraint must give
way to enthusiasm and joy. A wide community of readers now becomes
the addressee of what the author delivers. The circulation of ideas thus
starts to follow an unpredictable route, since this book challenges the
curiosities of scholars in both labour law and European law.

Stefano Giubboni is a member of a very special generation of European
labour lawyers, whose interests spread well beyond the boundaries of
domestic law. The stimulating environment of the European University
Institute contributed, in expanding the research questions and adding
new dimensions to both national and European legal research.

However, Stefano Giubboni’s writing is characterized by an inborn per-
sonal instinct to seek out the historical and social reasons behind the law.
This enables him to shake up some convention-ridden versions of histor-
ical events and to throw new light on significant documents which paved
the way to the birth of European social policies. One move in this direc-
tion is represented by the original analysis of the interrelation between
the Ohlin and the Spaak Reports, both of them relevant to an understand-
ing of the Common Market’s social and economic foundations. Similarly
inspiring is the analysis of the European Court of Justice’s case-law dealing
with the delicate balance between social values and competition rules.

In the updated, albeit as yet tentative, interpretation of the social rights
enshrined in the Treaty establishing a Constitution for Europe one can very

xiii



Xiv PROFESSOR SILVANA SCIARRA

clearly feel how Stefano Giubboni’s scrupulous historical reconstruction
is still the best companion for an understanding of current events.

A highly personal touch added by the author of the present book has to
do with the attention he pays to the language of labour law. Although this
singularity owes much to the exceptional skills of the translator, it must
be underlined how such a language returns on the scene as a protagonist,
showing its remarkable power. Linguistic metaphors assist the author
throughout his work, as if he were seeking to express a new centrality of
this legal discipline which also coincides with the construction of its new
identity. Indeed, in the light of the new centrality of labour law it is greatly
to be hoped that the present Cambridge University Press series will, given
its aims, host other future contributions in the same field.

This foreword is therefore an opportunity to voice a sense of trust in
scholarship — such as that achieved by Stefano Giubboni — which succeeds
in keeping alive the discussion in European labour and social law and
in strengthening the role of critical legal thinking. This invigorates the
hope that social justice may remain both an aim and a methodology in
the evolution of European law and enhance European integration even
farther.



ACKNOWLEDGEMENTS

The book here presented to an English-speaking readership was originally
published in Italian in 2003 by Il Mulino of Bologna under the title Diritti
sociali e mercato. La dimensione sociale dell’integrazione europea.

However, the research that forms its basis was begun and almost entirely
carried out, starting from an unforgettable late summer in 1996, at the
European University Institute, Florence. And whereas the course of any
research includes (above and beyond the essential solipsistic process of
writing it up) a close interpersonal and collective dimension, the path that
led to this book was from the very outset marked more than ever by the
community dimension which is so typical of and, I may venture to say, so
magically special to the European University Institute.

I find it hard to imagine any environment more conducive to the cir-
culation and free exchange of ideas than the Renaissance humanistic
ambience, nurtured by harmony, of the Villa Schifanoia and the Badia
Fiesolana. The spirit of intellectual freedom and intimacy that imbued
the small community of European labour lawyers who experienced per-
sonal development together during those intense years spent at the Villa
Schifanoia constituted, for me, an enduring and highly prized source of
inspiration and ideas.

Of the numerous individuals to whom I owe so much, I wish to
express public acknowledgement here of my gratitude to at least Giovanni
Orlandini, Sabrina Régent, Diamond Ashiagbor, Eeva Kolehmainen and
Samuel Engblom for the friendship and generosity with which, on so many
occasions, they shared with me the starting assumptions and results of
their personal and original paths of research.

Alan Milward, Maurizio Ferrera and Maximilian Fuchs all contributed
equally, albeit at different stages and in different ways, to the development
of many of the ideas contained in this book, not only with their suggestions
but even more so through the example of their own writings.

Silvana Sciarra exercised her ars maieutica on me with grace and affec-
tion, offering me the continual example of her irrepressible curiosity and

XV



xvi ACKNOWLEDGEMENTS

intellectual rigour. This study, so different from what I had imagined when
I first arrived at the Institute, is in large measure an endeavour to respond
to the inspiration she gave me.

Last, but by no means least, my warmest thanks go to Rita Inston,
who in preparing the English version, revised and updated, of the book
originally published in 2003 has made me realize how great a part of our
intellectual experience lies in the activity known as ‘translating’

STEFANO GIUBBONI,
Florence/Perugia, December 2004



CASES

European Court of Justice

Joined Cases 17/61 and 20/61 Klockner-Werke AG and Hoesch AG v High Authority of
the European Coal and Steel Community [1962] ECR 325 195

Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963]
ECR1 98

Case 6/64 Costav ENEL [1964] ECR 585 98

Joined Cases 56/64 and 58/64 Consten and Grundigv Commission [1966] ECR 299
195

Case 24/68 Commission v Italy [1969] ECR 193 (‘Statistical Levy’ case) 168—9

Case 155/73 Guiseppe Sacchi (Criminal Proceedings against) [1974] ECR 409 187,
190, 191-2

Case 8/74 Procureur du Roiv Dassonville [1974] ECR 837 63, 167, 168, 16970,
171-2, 177, 178-9

Case 59/75 Pubblico Ministero v Manghera [1976] ECR91 187

Case 120/78 Rewe-Zentrale v Bundesmonopolverwaltung fiir Branntwein [1979] ECR
649 (‘Cassis de Dijon’ case) 78, 169-70, 171-2, 173, 177, 207-8, 236

Joined Cases 62/81 and 63/81 Seco and Another v EVI and Desquenne and Giral [1982]
ECR 223 87

Case 238/82 Duphar BV v Netherlands [1984] ECR 523 180, 181-2, 225, 227,
228

Case 240/83 Procureur de la Républiquev ADHBU [1985] ECR 531 174

Case 294/83 Les Verts — Parti Ecologiste v Parliament [1986] ECR 1339 205

Joined Cases 46/87 and 227/88 Hoechst v Commission [1989] ECR 2859 223

Case C-18/88 Régie des Télégraphes v GB — Inno [1991] ECRI-5941 189

Case C-145/88 Torfaen Borough Council v B&Q plc [1989] ECR 3851 176

Case C-202/88 France v Commission [1991] ECR 1-1223 (‘Telecommunications
Terminals’ case) 185, 188-90

Case C-113/89 Rush Portuguesa Lda v Office national d’immigration [1990] ECR I-1417
87

Case C-260/89 ERT (Elleniki Radiophonia Tileorasi) v Dimotiki [1991] ECR 1-2925
189

Case C-41/90 Héfner and Elser v. Macrotron GmbH [1991] ECR 1-1979 189, 190,
194-5, 196, 197, 198-9

Xvii



xviil TABLE OF CASES

Case C-179/90 Merci Convenzionali Porto di Genova v Siderurgica Gabrielli [1991] ECR
1-5889 189

Opinion 1/91 on EEA Agreement [1991] ECR I-6079 211

Joined Cases C-159/91 and C-160/91 Poucet v AGF and Pistre v Cancava [1993] ECR
1-637 199, 200, 225

Case C-169/91 Stoke-on-Trent and Norwich City Councils v B&Q plc [1992] ECR
1-6635 176

Joined Cases C-267/91 and C-268/91 Keck and Mithouard (Criminal Proceedings
against) [1993] ECR1-6097 62, 175, 177

Case C-320/91 Paul Corbeau (Criminal Proceedings against) [1993] ECRI-2533 191,
192, 1934

Case C-292/92 Hiinermund and Others v Landesapothekerkammer Baden-Wiirttemberg
[1993] ECR1-6787 176

Case C-393/92 Municipality of Almelo and Others v NV Energiebedrijf Ijsselmij [1994]
ECR1-1477 191,192,193-4

Joined Cases C-430/93 and C-431/93 Van Schijndel and van Veen v Stichting
Pensioenfonds voor Fysiotherapeuten [1995] ECR I-4705 199

Case C-84/94 UK v Council [1996] ECR I-5755 238

Case C-111/94 Job Centre Coop. Arl [1995] ECR I-3361 (‘Job Centre I’ case) 198,
225

Case C-238/94 Garcia and Others v Mutuelle de prévoyance sociale d’Aquitaine and
Others [1996] ECR1-1673 199

Case 244/94 Fédération Frangaise des Sociétés d’Assurance and Others v Ministere de
PAgriculture et de la Péche [1995] ECR I-4013 (‘Coreva’ case) 199, 200

Case C-70/95 Sodemare and Others v Regione Lombardia [1997] ECR I-3395
182

Case C-120/95 Decker v Caisse de maladie des employés privés [1998] ECR 1-1831
173, 178-9, 180

Case C-265/95 Commission v France [1997] ECR I-6959 178-80

Case C-50/96 Schrider v Deutsche Bundespost Telekom [2000] ECR I-743 57

Case C-55/96 Job Centre Coop. Arl [1997] ECR I-7119 (‘Job Centre I’ case) 198,
199

Case C-67/96 Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie
[1999] ECRI-5751 104, 196, 199, 200-3, 204, 209-11, 212-13, 227

Case C-158/96 Kohllv Union des caisses de maladie [1998] ECRI-1931 173, 181

Case C-163/96 Silvano Raso (Criminal Proceedings against) [1998] ECR 1-533 190

Case C-266/96 Corsica Ferries France SA v Italy [1998] ECRI-3949 190

Joined Cases C-115, C-116 and C-117/97 Brentjens’ Handelsonderneming BV v
Stichting Bedrijfspensioenfonds voor de Handel in Bouwmaterialen [1999] ECR
[-6025 199

Case C-212/97 Centros Ltd v Erhvervs- og Selskabsstyrelsen [1999] ECR I-1459 91-2,
93



TABLE OF CASES XIX

Case C-219/97 BV Maatschappij Drijvende Bokken v Stichting Pensioenfonds voor de
Vervoer- en Havenbedrijven [1999] ECRI-6121 199

Joined Cases C-270/97 and C-271/97 Sievers and Schrage v Deutsche Post AG [2000]
ECRI-929 57

Joined Cases C-49/98, C-50/98, C-52/98 to C-54/98 and C-68/98 to C-71/98 Finalarte
Sociedade de Construgdo Civil Lda and Othersv Urlaubs- und Lohnausgleichskasse
der Bauwirtschaft and Urlaubs- und Lohnausgleichskasse der Bauwirtschaft v
Amilcar Oliveira Rocha and Others [2001] ECR 1-7831 89, 90-1

Joined Cases C-180/98 and C-184/98 Pavlov and Others v Stichting Pensioenfonds
Medische Specialisten [2001] ECR I-6451 199, 203

Case C-222/98 Hendrik van der Woude v Stichting Beatrixoord [2000] ECR I-7111
199, 202, 203-4

Case C-368/98 Vanbraekel and Others v Alliance nationale des mutualités chrétiennes
[2001] ECR1-5363 182

Case C-376/98 Germany v European Parliament and Council [2000] ECR I-8419 228

Case C-404/98 Plum v Allgemeine Ortskrankenkasse Rheinland [2000] ECR 1-9379 86

Case C-157/99 BSM Geraets-Smits v Stichting Ziekenfonds VGZ [2001] ECR 1-5473
182

Case C-164/99 Portugaia Construgoes Lda (Infringement Proceedings against) [2002]
ECRI-787 89,90

Case C-173/99 Rv Secretary of State for Trade and Industry, ex parte Broadcasting,
Entertainment, Cinematographic and Theatre Union (BECTU) [2001] ECR
1-4881 113, 141, 145

Case C-385/99 Miiller-Fauré v Onderlinge Waarborgmaatschappij OZ
Zorgverzekeringen UA and van Riet v Onderlinge Waarborgmaatschappij ZAO
Zorgverzekeringen [2003] ECR 1-4509 182

Case C-112/00 Eugen Schmidberger, Internationale Transporte und Planziige v Austria
[2003] ECRI-5659 180

Case C-133/00 Bowden and Others v Tuffnells Parcels Express Ltd [2001] ECR I-7031
141

Case C-218/00 Cisal di Battistello Venanzio ¢ C. Sas v Istituto nazionale per
Passicurazione contro gli infortuni sul lavoro (INAIL) [2002] ECRI-691 197,
200-1

Joined Cases C-264/01, C-306/01 and C-355/01, AOK Bundesverband And Others
(judgment 16 March 2004, not yet reported) 199

Case C-27/04 Commission v Council (judgment 13 July 2004, not yet reported) 70

Court of First Instance

Case T-54/99 Max.mobil Telekommunikation Service GmbH v Commission [2002] ECR
11-313 113
Case T-177/01 Jégo-Quéré et Cie SA v Commission [2002] ECR II-2365 113



XX TABLE OF CASES

National Cases
France

Conseil d’Etat 20 October 1989, Nicolo (1990) Dalloz 136 216

Germany

Bundesverfassungsgericht 29 May 1974, Solange I, 37 BverfGE 271 (1974) 217

Bundesverfassungsgericht 12 October 1993, Maastricht, 2 BvR 2134/92 and 2159/92
Juristenzeitung 1993, 1100 66, 215-17, 220, 264

Bundesverfassungsgericht Interim Order of 7 June 2000 (‘banana litigation’), Human
Rights Law Journal 2000, vol. 21, p. 251 216, 221

Italy

Corte Costituzionale Decision No. 232 of 21 April 1989 (Fragd decision) 220
Corte Costituzionale Order No. 536 of 1995 (Giurisprudenza Costituzionale 1995,
p. 4459 ff) 219

United Kingdom

House of Lords, R v Secretary of State for Transport ex parte Factortame [1991] Appeal
Cases 603 216



LEGISLATION

European Community Legislation, Treaties and Charters
Regulations

Regulation 3/58 on social security for migrant workers (O] 1958 561) 54
Regulation 1612/68 on the free movement of workers (OJ Spec. Ed. 1968 1L275/2)
83
Regulation 1408/71 Social Security Regulation (OJ 1971 L149/2) 54, 83-6, 120,
181-2, 226
Article 14 86
Article 22 181
Regulation 1247/92 amending Regulation 1408/71 (O] 1992 L136/1) 85
Regulation 1466/97 on the Stability and Growth Pact (O] 1997 L209/1)
Article 3(2)(a) 69
Regulation 2679/98 on the functioning of the internal market in relation to the free
movement of goods among the Member States (O] 1998 L337/8) 64
Article2 180
Regulation 2157/2001 establishing a Statute for a European company (SE) (OJ 2001
1294/1) 92

Directives

Directive 75/129/EEC Collective Redundancies Directive (O] 1975 L48/29) 52,57,
234

Directive 77/187/EEC Transfer of Undertakings Directive (OJ 1977 L61/26) 52, 57,
234

Directive 80/987/EEC Insolvency Directive (O] 1980 L283/23) 57, 234

Directive 88/301/EEC Telecommunications Terminals Directive (O] 1988 L131/73)
188-9

Directive 89/391/EEC Framework Directive on Health and Safety (O] 1989 L183/1)
239

Directive 94/45/EC European Works Council (EWC) Directive (O] 1994 1.254/64)
120

Xx1



xxii TABLE OF LEGISLATION

Directive 96/71/EC Posted Workers Directive (OJ 1996 L18/1) 86, 87-8, 90, 120
Recital 5 87
Article 3(1) 88,89
Article 3(10) 88
Annex 88
Directive 97/74/EC extending Directive 94/45/EC to include the UK (OJ 1998
L10/22) 120
Directive 97/81/EC Part-Time Work Directive (OJ 1998 L14/9) 119
Directive 98/43/EC on the advertising and sponsorship of tobacco products (O] 1998
1213/9) 228
Directive 98/49/EC on safeguarding the supplementary pension rights of employed
and self-employed persons moving within the Community (OJ 1998 L209/46)
120, 210
Directive 99/70/EC Fixed-Term Work Directive (O] 1999 1.244/64) 119
Directive 2000/43/EC on equal treatment between persons irrespective of racial or
ethnic origin (OJ 2000 L180/22) 96
Directive 2000/78/EC establishing a general framework for equal treatment in
employment and occupation (O] 2000 L303/16) 96
Directive 2001/86/EC supplementing the Statute for a European company (SE) with
regard to the involvement of employees (OJ 2001 L294/22) 92, 120, 244
Directive 2002/14/EC establishing a general framework for informing and consulting
employees (OJ 2002 L80/29) 120, 244

Treaties

European Coal and Steel Community Treaty (ECSC) Paris 1951 16, 18, 23, 30,
31-2, 37-8, 39—-40, 47, 80-1, 161-2, 165, 195

Preamble 34

Article 2 34, 40

Article 3 40

Article 3(c) 40

Article4 39

Title IIT 32

Article 56 38-9

Article 56(1)(b) 39

Article 56(1)(c) 39

Article 58 38

Chapter VIT 32

Article 67 32, 35-6

Chapter VIIT 32

Article 68 32,37-8,162

Article 68(1) 32



TABLE OF LEGISLATION xxiil

Article 68(2) 33
Article 68(3) 35-6
Article 68(5) 36
Article 68(6) 37
Articles 68-69 34
Article 69 16

European Atomic Energy Community Treaty (Euratom) Rome 1957 14

European Economic Community Treaty (EEC) Rome 1957

[Given the impossibility of preserving a rigid distinction between the EEC Treaty and
the EC Treaty in an account charting historical developments, references are
listed in either this Table or the next simply on the basis of the manner in which
they are mentioned on the page in question.]

General 16, 18, 23, 30, 31-2, 33, 37-8, 40-1, 45, 46, 49-56, 59, 61-2, 98-9, 157, 158,
160, 162-3, 165, 167, 195, 233, 235

Article 5 178-9, 190

Article9 168

Article 12 168

Article 13 168

Article 16 168

Article 30 159-60, 166, 167, 169, 1701, 173, 174-82, 183, 197, 207-8, 211

Article 36 172, 181

Article 37 186-7

Article 39(1)(b) 49

Article 42 158

Articles 48-51 84

Articles 48—66 16, 53—4

Article 51  54-5, 226

Article 52 91

Article 55 208

Article 56 91-2, 208

Articles 57(2) and 66 87

Article 58 91

Article 73 228

Article 85 159-60, 184-5, 199

Article 85(1) 203, 204

Articles 85-94 158-9, 194

Article 86 184-5, 187, 190, 191, 198, 228

Article 87 228

Article 90 184-5, 187, 197, 208

Article 90(1) 186, 187, 189, 190, 191, 192, 198



XXiV TABLE OF LEGISLATION

Article 90(2) 156-9, 187, 191-2, 193, 198-9, 200, 201-2
Article 90(3) 188-9

Article 91  37-8

Articles 92-94 158

Article 100 52,57, 74-5,114, 116, 171-2

Article 100a 1712

Article 100a(2) 114

Title on Social Policy 157

Article 117 50-1, 52, 58, 101

Article 118 50-2, 160

Article 118a 102, 114-15, 166, 167, 238-9

Article 119 52-3, 145, 161

Article 120 52, 161

Article 122 186

Article 123 50

Article 177 23,172

Article 222 159, 186-7, 196-7

Protocol 3 on Certain Provisions Relating to France 37-8, 52, 57

European Community Treaty (EC) 1957 (as amended by the Treaty on European
Union and the Treaty of Amsterdam) 73—4, 75-7, 80-1, 114, 130, 228

Article2  70-1, 122

Article 3(g) 183

Article 10 221

Article 13 96

Article 16 228-9, 231

Article 25 (ex Article 12) 168

ex Article 28 180

Article 28 (ex Article 30) 62-3, 180, 269

Article 30 (ex Article 36) 63

Articles 39-55 (ex Articles 48—-66) 16

Article 42 116-17

Articles 49 and 50 (ex Articles 59 and 60) 86-7, 88—90

Article 59 180, 181, 182

Article 81 (ex article 85) 159

Articles 81 et seq. 64

Articles 81, 82 and 86 (ex Articles 85, 86 and 90) 183, 184

Article 85(1) 203, 204

Articles 85 et seq. 185, 194

Article 94 (ex article 100) 133,234

Article 95 (ex Article 100a) 78, 228, 236-7

Article 98 67



TABLE OF LEGISLATION XXV

Article 99(1) 67-8

Article 103 75

Article 104 69

Article 104(7) 70

Article 104(8) 70

Article 104(9) 70

Article 105(1) 66-7

Articles 108-109 66

Title VIIT on Employment 117, 121, 122, 228, 247-8, 249
Article 125 123

Article 126(1) 123

Article 127(1) 125

Article 128(1) 123

Article 128(4) 126

Articles 128-130 248

Article 130 125

Article 136 (ex Article 117) 103, 104, 208-9, 210, 225
Articles 136 et seq. 116

Article 137 116-17, 118, 133, 225, 249
Article 137(2) 118

Article 137(2)(6) 118

Article 137(3) 226

Article 137(4)  229-30

Article 137(6) 64, 143, 144

Article 138 (ex Article 118a) 242,243
Article 139 242,243

Article 151(1) 71

Article 234 (ex Article 177) 219-20, 226
Article 249 (ex Article 189) 34, 120-1
Article 251 116-17

Article 308 133

Protocol 20 on the excessive deficit procedure 69
Protocol 21 on convergence criteria 69

Single European Act (SEA) 1986 18-19, 24, 42, 58, 78, 82, 95, 114, 130-1, 165-7,
185, 236, 237-8, 240, 259

Treaty on European Union (TEU) Maastricht 1992 18-19, 25, 27, 60, 66, 701,
80-2, 102-3, 115, 239

Preamble 103, 208-9

ex Article F(2) 103

ex Article L 103



XXVi TABLE OF LEGISLATION

Article 6(2) 112,223

Article7 96

Article 46 112,114

Protocol on Social Policy 95, 101

Agreement on Social Policy 58, 95, 96, 101, 102, 115-16, 239, 242, 244-5

Treaty of Amsterdam (TA) 1997 3-4, 28-9, 68-9, 95-7, 103, 106, 107-8, 208-9, 228,
241, 243, 246, 277
Title on Employment 28-9, 96

Treaty of Nice 2001 29, 75,97, 116-17, 134, 229
Declaration on Article 100 75

Declaration 23 on the Future of the Union 110
Declaration on Services of General Economic Interest 229

Treaty establishing a Constitution for Europe (signed 29 October 2004) 34, 97,
107, 110-11, 127-49, 231, 246-7

Article I-2 148, 231, 279-80

Article -3 2-3, 148, 231, 280

Article I-3(3) 225

Article I-15  136-7, 246, 247

Article I-15(3) 137

Article I-47 138

Article I-48 138

PartII 133,214-15

Article I1-88 144

Article I1-90 145

Article IT-91  145-6

Article IT-94 146

Article IT-96 146

Article II-112  141-3, 145, 1467

Article II-112(5) 141, 142, 146

Article II-112(7) 147

Article II-113 145

Part III 139, 231

Articles ITI-116 et seq. 140

Article ITII-117  139-40, 231

Article ITI-118 231

Article ITI-122 231

Article IT1I-136  134-5

Section on Social Policy 134-5

Article ITI-209 225

Article IT1I-210 133, 225



TABLE OF LEGISLATION XXVil

Article I1I-210(1)(c) 134
Article IT1I-210(1)(d) 134
Article ITI-210(1)(f) 134
Article ITI-210(1)(g) 134
Article I1I-210(3) 134
Article IT11-210(6) 133, 144
Article I1I-214 145

Charters

Community Charter of the Fundamental Social Rights of Workers 1989 95-6, 101,
102, 103-5, 108, 111, 115, 210, 239, 244

Charter of Fundamental Rights of the European Union Nice 2000 29, 97, 106-8,
110, 112-13, 114, 124, 127-8, 129-30, 138-9, 140-1, 147-8, 207, 212, 214, 215,
221-2, 223-4, 229-30, 271-2, 279

Preamble 147

Chapter II Freedoms 109

Chapter III Equality 109

Chapter IV Solidarity 108-9

Article 27 109

Article 28 144,213

Article 30 109, 145

Article 31 145, 146

Article 31(2) 113

Article 34 146

Article 34(1) 230

Article 34(2) 146

Article 34(3) 110, 230

Article 35 230

Article 36 146, 230

Chapter V Citizens’ Rights 109

Article 51 143, 144

Article 52 145

Article 53 145,222,223

Non-binding instruments

Council Recommendation 92/441/EEC on common criteria concerning sufficient
resources and social assistance in social protection systems (O] 1992 L245/46)
124, 244-5

Council Recommendation 92/442/EEC on the convergence of social protection
objectives and policies (O] 1992 1.245/49) 244-5



XXVviil TABLE OF LEGISLATION

International sources

European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) 1950 98, 103, 112, 133—4, 222
Article 10 180
Article 11 180
European Social Charter (Council of Europe) 1961, revised 1996 95-6, 98, 103,
104-5, 208, 210
Article 24 109
General Agreement on Tariffs and Trade (GATT) 169
ILO Declaration on fundamental principles and rights at work, June 1998 210

National Legislation

Austria
Constitution 180
Germany

Constitution 216

Article 19(2) 206

Italy

Civil Code 195
Constitution 173, 217

Article 3 217-18

Article 38 217

Article 39 217

United States

Clayton Act (1914), Section 6 161



INTRODUCTION

This book presents a study of the complex and changing relations that
have successively prevailed — in the magmatic development of European
integration — between the construction of the Common Market and social
rights and policies. In essence, it examines the nature of the space and role
that have been, are and are likely to be allocated, in the construction of the
Community, to social rights and policies at national and supranational
level.

The focus of the analysis is centred on the constitutional dimension
of the relations in question. This is reconstructed both (and primarily)
from the dynamic perspective offered by an examination of the changes
that have effectively remoulded the Community’s economic constitution
since its beginnings up to the present day, and from the static perspective
ensuing from a comparison of the various ideal — or, more accurately,
ideal-type — models of that constitution which, although obviously not
claiming to explain the historical realities of the changes, nonetheless help
to categorize them from a normative point of view.

The book develops a research perspective that could be described as
intrinsically interdisciplinary.

Labour law — perhaps more than other legal disciplines — has in fact
always found in the interdisciplinary and comparative method one of the
features that best connote and specify its identity and its cognitive status,
immersed as they are in the reality of more deep-seated social dynamics.

As one author (Collins) has written recently, labour law congenitally
represents ‘a contextual field of study rather than a rigid doctrinal cat-
egory’. It has always not merely allowed but axiomatically demanded
and, as it were, imposed a fundamental freedom of method and research.
The very plurality of sources and heterogeneity of levels and dimensions
that define its underlying identity have always made it fertile ground for
disseminating and experimenting with new approaches and methods of
analysis and regulation.



2 SOCIAL RIGHTS AND MARKET FREEDOMS

The Community dimension adds yet another element of complexity
to what has always been the composite, multitiered and extraordinarily
dynamic framework of labour law and means that, now more than ever,
the original multidisciplinary nature of the subject is necessarily extended
still farther.

The present study follows in the path of this methodological tradition,
in full awareness that, for a proper understanding of the profound changes
that Community integration has brought and is bringing about in the field
oflabour and social-security law, there needs to be continual comparison
with other disciplines, both legal and non-legal.

The historical research and political theory of European integration
constitute the natural hinterland of any study of Community law in con-
text. They have been decisive factors in defining the keys to an inter-
pretation of those changes in the Community’s economic constitution
in whose light European social law is analysed and ‘contextualized’ here.
From the same point of view, comparison with constitutional doctrines of
European integration and also with the disciplines — legal and economic —
dealing more specifically with the form and content of the construction
of a single market proved equally necessary.

Albeit in new forms, the language of labour law appears to have
regained, in today’s scientific and political debate on Europe, a centrality
that seemed irrevocably lost.

This is being evidenced in a number of different contexts, variously
linked with the requirements, opportunities and restraints deriving from
economic integration.

It is happening, in particular, in the context of the open method of co-
ordination for national employment and social policies and also the labo-
rious process of Community-level constitutionalization of fundamental
social rights. Both cases involve processes which are open and fluid and, as
things stand, similarly characterized by a predominance of Community
soft law, and yet which are capable of reactivating virtuous mechanisms
converging towards the necessary new balance between negative integra-
tion and positive integration.

They prefigure, in point of fact, a competitive market firmly based on
a common constitutional space in which economic freedoms and social
rights, the values of efficiency and solidarity, are able to find a more evenly
balanced position within the construction of the Community. However
ambiguous, the formula of a ‘highly competitive social market economy’
introduced by Article I-3 of the Treaty establishing a Constitution for



