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Advocacy

‘Painstaking preparation means that luck will run your way.’

Advocacy explains how to win cases in court. Focusing on the tech-
niques and methods of successful advocates, David Ross QC shows
how to prepare a case for court.
Writing in simple, clear language he gives the benefit of his many

years of local and international experience as he describes

� how to hold a court’s attention
� how to start and stop a witness
� how to cross-examine all types of people, from liars to experts
� the methods of taking objections to questions
� how to address a jury
� how to follow etiquette and behave ethically
� how to win impossible cases.

All the principles of advocacy are explained, from the striking start
to knowledge of human affairs, and Advocacy is rich with examples
taken from real cases.
Advocacy is essential for both beginning and experienced barris-

ters, and anyone who is interested in knowing how the best lawyers
operate and how they win their cases.

David Ross QC is an eminent advocate with extensive experience
in trials and appeals throughout Australia. He has taught advocacy
in many countries.





Advocacy

David Ross QC



  
Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, São Paulo

Cambridge University Press
The Edinburgh Building, Cambridge  , UK

First published in print format 

-    ----

-    ----

© David Ross 2005

Information on this title: www.cambridge.org/9780521611176

This book is in copyright. Subject to statutory exception and to the provision of
relevant collective licensing agreements, no reproduction of any part may take place
without the written permission of Cambridge University Press.

-    ---

-    ---

Cambridge University Press has no responsibility for the persistence or accuracy of
s for external or third-party internet websites referred to in this book, and does not
guarantee that any content on such websites is, or will remain, accurate or appropriate.

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org

paperback

eBook (Adobe Reader)
eBook (Adobe Reader)

paperback

http://www.cambridge.org
http://www.cambridge.org/9780521611176


Contents

Foreword page xi

1 The nature of advocacy 1
The essence of advocacy 1
The qualities of advocacy 1
The qualities of an advocate 2
Cases won on admissible evidence 4
How and what to learn 5
Good habits 7
Duties of the advocate 8
Perfection is not possible 9

2 Preparation 10
Overview 10
Case concept 10
Never mark a document 11
Document assembly 11
Indexing the case 12
Charts, diagrams and drawings 13
Photo albums 14
Additional materials 14
Three examples 16
Requirements for litigation 17
Elements and evidence 17
Preparing cross-examination 18
Child witnesses 19
Admissions 19

v



vi Contents

During the trial 20
Luck 21

3 Witnesses and questions 22
WITNESSES 22
Witness statements 22
Choosing which witnesses to call 23
Civilian witnesses generally 23
Practised witnesses 24
Witnesses who make a mistake 25
Witnesses who lie 26
Hostile witnesses 26
QUESTIONS 26
Use simple English 26
Never “the accused” 28
One issue to each question 28
Avoid negative questions 29
Never argue with a witness 29
Timing 29
Leading questions 30
Leading questions to avoid 31
Do not comment on an answer 32
When a witness needs an interpreter 32
Watching the witness and listening 33
Demeanour 34

4 Examination-in-chief 35
Proof of the case 35
Defence witnesses 35
Level of detail 36
No leading questions 36
Watching the witness and listening 37
Setting the witness at ease 38
Forms of questions 38
Stopping and starting a witness 40
The right order 41
Refreshing memory 42
Toning down weak points 44
Good character 45



Contents vii

5 Cross-examination: its qualities 46
The nature of cross-examination 46
Is it necessary? 46
Main aims 47
Relevance 48
The rule in Browne v Dunn 49
Watch the witness 50
Leading questions 51
Forms of question 52
“Closing the gates” and “tightening the net” 54
One question too many 54

6 Cross-examination: method and style 56
No one correct technique 56
Confrontation 56
Drawing out every damaging detail 58
Undermining a witness 60
Undermining one witness through another 61
Earlier failure to identify 64
Circumstantial evidence 65
Previous convictions 67
Bad reputation 69
Child witnesses 70
The witness who always agrees 70
Invention and recent invention 70

7 Cross-examination of experts 72
Opinion evidence 72
Is the witness an expert? 73
Proving mistakes 74
Using the simple example 75
Asking one expert about the opinion of another 75
Turning the witness your way 77
Not testing important items 78
Not looking at contemporary notes 80
The expert with bias 80

8 Cross-examination on documents 81
Best and worst aspects 81



viii Contents

Calling for a document 82
Cross-examining on an inadmissible document 82
Using a document to discredit a witness 83
Prior inconsistent statement 84
Prior inconsistent statement turned to prior
consistent statement 85

Cutting off any escape 86

9 Re-examination 89
The nature of re-examination 89
Is it necessary? 89
Arising from cross-examination 90
No leading questions 91
Explaining the reason 92
Rebutting recent invention 93

10 Admissibility, objections, submissions 95
ADMISSIBILITY 95
Facts in issue 96
Proof 97
Circumstantial cases 98
OBJECTIONS 99
Objections to evidence 99
Objections to forms of questions 100
SUBMISSIONS 101
Unfair hearing or abuse of process 101
No case to answer 102
Submissions at the end of the case 102
Legal submissions generally 103

11 The addresses 105
Overview 105
OPENING ADDRESS 106
Civil cases 106
Criminal cases 106
CLOSING ADDRESS 107
Address is advocacy 107
PROSECUTION CLOSING 109
The striking start 109



Contents ix

Disparaging the defence case 109
DEFENCE CLOSING 109
Planning 109
Knowledge of human affairs 110
Expert evidence 110
The homely example 112

12 Plea in mitigation 114
Overview 114
Preparation 115
The decision on how to plead 115
Negotiating the lowest charge 116
Settling the facts 117
Other convictions and antecedents 117
Psychiatric difficulties or impaired intelligence 118
Effect on the victim 118
Parity 119
Age 119
The last run-through before the plea 119
The plea 120
Appeal 121

13 Etiquette and ethics 122
Introduction 122
Parties and witnesses 122
Before court 122
In court before your case is heard 123
During the case 123
After the case 124

Notes 125
Index 134





Foreword

The best advocates are great artists. In this short book I refer towhat
some of these advocates have done in the past. My aim is to pass on
their lessons. The best advocates have an exhaustive knowledge of
all the technical rules. That is their starting point. There can be no
shortcuts. They commit the rules to memory so they can be put to
use at a moment’s notice.
How advocates exercise their skills depends on their preparation

and their judgment as a case runs. I have recorded here what some
of the best have done in some notable cases. But it is not dogma. In
every generation there are classy advocates who find some new way
of cross-examining, or addressing, or doing any of those small but
important things that are called for in a trial.
Advocacy is a little like the language that serves it. It is in a

constant state of change. The excellent advocates of the past found
new techniques. Immerse yourself in their lessons but treat it as a
study of history. It is now your task to find your own new ways. We
all depend on you to keep the flame of justice burning bright.

xi





Chapter 1

The nature of advocacy

The essence of advocacy
[1000] Advocacy is winning cases. Nothing more and nothing less.
It consists in persuading a court to do what you want. The court
may have serious misgivings, but the good advocate gives them no
choice.

[1005] Court work involves the advocate in all sorts of duties. You
must do everything legal to win your client’s case. Youmust keep up
to date with the law in your field of practice.1 Youmust not mislead
the court.2 Youmust not cross-examine falsely or lead evidence that
you know to be untrue. In your private life you are not required
to be totally abstemious, but of course you must never commit a
crime.

The qualities of advocacy
[1010] Advocacy is a craft. Like every craft it can be learned. The
techniques have to be acquired, practised and constantly honed.
The competent advocate can employ these techniques, but the good
advocate is a master of them, and moves beyond the craftsmanship
of simply appearing in court. The advocate practising at a higher
level is an artist.

[1015] Advocacy is played out in a setting that makes it quite dif-
ferent from any other specialty. First, it is done in public. People
watch and they judge. Second, every case is different. Not even the
newcomer will find the same issues and aspects in every case. Each
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2 Advocacy

case has to be custom built. The good advocate will treat every case
as the most important ever. It will be prepared and conducted as if
it is the last and the one on which the advocate’s reputation hangs –
as it does. There will be a different approach to each witness. The
strategy is prepared to the finest degree but the good advocate will
watch the witness constantly, be ready to adapt the plan and be alert
for the opportunity to improvise. It will look effortless.

The qualities of an advocate
[1020] The basic quality an advocate needs is the wish to be an
advocate. You must love and need the court work. How many dis-
ciplines are there where you can write a script and play a leading
part? But you must be able to survive its demands.

And first, has he a healthy frame, capable of enduring long-continued
exertion of mind and body, the confinement of the study, the excite-
ment of practice, the crowded court by day, the vigil of thought by
night? Can he subsist with a sleep of five hours? Can he, without dys-
pepsia, endure irregular meals — hasty eatings and long fastings?
If he is not blessed by Nature with the vigorous constitution that
will bear all this, and more, let him not dream of entering into the
arena of Advocacy.3

And youmust domore than just survive. Youmust embrace it, love
it, live for it. Every old advocate will tell you that the best and worst
times of life have been inside a courtroom, fromeuphoria tomisery.
The most you can hope for is to do the best professional job. The
result is not within your power.

[1025] Good physique is not a necessity. Advocates are tall, short,
fat, thin, good-looking, plain. No doubt the good-looking advocate
has some attraction, but being well-favoured is probably the least of
the qualities an advocate needs. An unhappy physique or unusual
looks are never a handicap to one who has the necessary attributes.

[1030] To be a good advocate in court you need the following
qualities:


