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International Courts and Environmental Protection

International environmental law has come of age, yet the 
global environment continues to deteriorate. The challenge of 
the twenty-first century is to reverse this process by ensuring 
that governments comply fully with their obligations, and  
progressively assume stricter duties to preserve the environment. 
This book is the first comprehensive examination of international 
environmental litigation. Analysing the spectrum of adjudicative 
bodies that are engaged in the resolution of environmental 
disputes, it offers a reappraisal of their relevance in contemporary 
contexts. The book critiques the contribution that arbitral awards 
and judicial decisions have made to the development of environ-
mental law, and considers the looming challenges for international 
litigation. With its unique combination of scholarly analysis and 
practical discussion, this work is especially relevant to an era in 
which environmental matters are increasingly being brought 
before international jurisdictions, and will be of great interest 
to students and scholars engaged with this vital field.

Tim Stephens is a Senior Lecturer at the Faculty of Law, 
University of Sydney. He specialises in international envir
onmental law, dispute settlement, and the law of the sea. He 
holds a doctorate in law from the University of Sydney, and an 
M.Phil. in geography from the University of Cambridge.
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Foreword

xiii

Modern legal regimes for the protection and management of the 
environment have developed rapidly over the past forty years. At the 
national level, with increasing pressures from development activity 
and population growth, environmental law became a major preoccu-
pation for developed countries in the 1970s and 1980s and, in the past 
two decades, for developing countries and countries with economies 
in transition. Regionally and globally the generation of environmental 
legal instruments, addressing a vast array of environmental and natu-
ral resource issues, has been increasingly motivated by the imperative 
of environmental, social/cultural, and economic sustainability, with 
one of the high points being the 1992 United Nations Conference on 
Environment and Development, and two of its products, Agenda 21 
and the Rio Declaration on Environment and Development. States 
have been encouraged, indeed obliged by necessity, to address by legal 
means the causes and effects of pollution, resource depletion, climate 
change, and protection of ecologically significant areas within their 
jurisdictions, across political boundaries, and beyond national jurisdic-
tions. The increasing complexity of the area is reflected in the number 
and scope of multilateral environmental agreements and the establish-
ment of associated governance regimes.

There has been an inevitable need to resolve disputes concerning the 
operation of the growing body of international environmental law and 
its supporting institutions. This book explores the rich state practice in 
this area, with a particular focus on the various judicial institutions, 
tribunals, and related bodies resolving environmental disputes at the 
international level, the best-known being the International Court of 
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Justice, the Permanent Court of Arbitration, and the International 
Tribunal for the Law of the Sea. The substantial case law being built 
by these tribunals is recorded, with developing principles analysed in 
considerable detail. While other writers have examined the decisions 
of these bodies discretely, this book represents the first comprehensive 
analysis of the jurisprudence through the lens of global environmental 
governance and the imperative of sustainable ecological development.

The fact that a book on international courts and environmental pro-
tection can now be written is an indication that international environ-
mental law, though still fragmented and incomplete, has matured into 
a distinct and increasingly coherent area of law. It may also be noted 
that the higher level of litigation activity in recent years means that it 
is possible for a new generation of lawyers in the field to make the jus-
tifiable claim to be practitioners of international environmental law.

While this book brings together a remarkable range of learning in 
relation to new and established tribunals, it also examines the future 
of international environmental litigation, giving a realistic assess-
ment of the parameters that hinder international courts from taking 
a more judicially active approach. It also canvasses the introduction of 
a broad-based and accessible International Court for the Environment, 
but leaves that development in the realm of tantalising potential.

Ultimately, the value of this book lies in drawing attention to the 
fundamental importance of judicial decision-making bodies and their 
work within the broad landscape of global environmental politics. In 
doing so, it also provides a challenge for future analysis: how struc-
tures for environmental governance can be further strengthened, 
such as through an overarching global environmental agreement 
consolidating and extending the current fragmented environmental 
treaty framework. Such an instrument could in turn form the basis for 
an international environmental institution to ensure that the obliga-
tions under that instrument, and all major multilateral environmental 
agreements, are complied with and provide a strong global voice for 
the environment.

A wide range of environmental issues and conflicts over natural 
resources is likely to arise in the future, as the world’s ecosystems and 
its human communities are further affected by environmental deg-
radation. This may well mean that there will be increasing pressure to 
establish flexible, approachable, accessible, and informal dispute reso-
lution mechanisms on a regional and international basis (such as an 
environmental ombudsman). This is especially the case in relation to 
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climate change and innovative mechanisms for the reduction of green-
house gas emissions, current and emerging conflicts over water alloca-
tion and use, and the pressure for larger and more connected protected 
areas in terrestrial and marine environments. Dealing with conflict 
in all of these fields is also in large measure a challenge of respecting 
human rights, especially the right to a clean and healthy environment, 
and the book makes clear that human rights courts and tribunals are 
increasingly at the forefront of international environmental dispute 
settlement.

By coherently bringing together the body of knowledge on the reso-
lution of international disputes concerning environmental protection 
and the conservation and exploitation of natural resources, this work 
forms a solid basis for the contemplation and analysis of future dis-
pute resolution possibilities. The work is likely to become a benchmark 
within this area, and to be a standard reference of use and interest 
to international legal practitioners, professors, and students of inter-
national environmental and natural resources law, legislators, and pol-
itical advisers around the world.

Ben Boer
Professor in Environmental Law,

University of Sydney
Co-Director, IUCN Academy of Environmental  

Law and Visiting Professor, 
University of Ottawa
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Gabčíkovo-Nagymaros Project, opened for signature 7 April 
1993, (1993) 32 ILM 1293 (entered into force 28 June 1993)

	� Convention on Civil Liability for Damage Resulting from 
Activities Dangerous to the Environment, opened for signa-
ture 21 June 1993, (1993) 32 ILM 1228 (not in force)

1994	� Convention for the Conservation and Management of Pollock 
Resources in the Central Bering Sea, opened for signature 16 
June 1994, (1994) 34 ILM 67 (entered into force 8 December 
1995)

	� Convention to Combat Desertification in those Countries 
Experiencing Serious Drought and/or Desertification, 
Particularly in Africa, opened for signature 14 October 1994, 
1954 UNTS 108 (entered into force 26 December 1996)

	� GATT Ministerial Decision on Trade and Environment (1994), 
(1994) 33 ILM 1267

	� General Agreement on Tariffs and Trade (Marrakesh 
Agreement Establishing the World Trade Organization, 
opened for signature 15 April 1994, 1869 UNTS 190, annex 1A 
(entered into force 1 January 1995))

	� Marrakesh Agreement Establishing the World Trade 
Organization, opened for signature 15 April 1994, 1869 UNTS 
190 (entered into force 1 January 1995)

	� Protocol to the 1979 Convention on Long Range 
Transboundary Air Pollution on Further Reduction of Sulphur 



table of treaties and other international instruments xli

Emissions, opened for signature 14 June 1994, (1998) 33 ILM 
1540 (entered into force 5 August 1998)

	� Sanitary and Phytosanitary Agreement (Marrakesh 
Agreement Establishing the World Trade Organization, 
opened for signature 15 April 1994, 1869 UNTS 190, annex 1A 
(entered into force 1 January 1995))

	� Understanding on Rules and Procedures Governing the 
Settlement of Disputes in the WTO (Marrakesh Agreement 
Establishing the World Trade Organisation, opened for sig-
nature 15 April 1994, 1869 UNTS 190 annex 2) (entered into 
force 1 January 1995)

1995	� Agreement for the Implementation of the Provisions of 
the United Nations Convention on the Law of the Sea 
of 10 December 1982 Relating to the Conservation and 
Management of Straddling Fish Stocks and Highly Migratory 
Fish Stocks, opened for signature 4 December 1995, (1995) 34 
ILM 1542 (entered into force 11 December 2001)

	� Agreement on Cooperation for Sustainable Development of 
the Mekong River Basin, opened for signature 5 April 1995, 
(1995) 34 ILM 864 (entered into force 5 April 1995)

1996	� Convention on Cooperation for the Protection and Sustainable 
Use of the Danube, opened for signature 29 June 1994, (1996) 
19 International Environment Reporter 997 (entered into force 22 
October 1998)

	� Protocol to the Convention on the Prevention of Marine 
Pollution by Dumping of Wastes and Other Matter, opened for 
signature 7 November 1996, (1997) 36 ILM 1 (not in force)

1997	� Kyoto Protocol to the United Nations Framework Convention 
on Climate Change, opened for signature 11 December 1997, 
(1998) 37 ILM 22 (entered into force 16 February 2005)

	� Treaty of Amsterdam Amending the Treaty on European 
Union, the Treaties Establishing the European Communities 
and Certain Related Acts, opened for signature 2 October 
1997, (1998) 37 ILM 56 (entered into force 1 May 1999)



table of treaties and other international instrumentsxlii

	� United Nations Convention on the Law of Non-Navigational 
Uses of International Watercourses, opened for signature 21 
May 1997, (1997) 36 ILM 700 (not in force)

1998	� Additional Protocol to the American Convention on Human 
Rights in the Area of Economic, Social and Cultural Rights, 
opened for signature 17 November 1998, [1998] OAS TS 69 
(entered into force 16 November 1999)

	� Convention on the Protection of the Environment through 
Criminal Law, opened for signature 11 April 1998, (1999) 38 
ILM 259 (not in force)

	� Convention on Access to Information, Public Participation 
and Decision-Making and Access to Justice in Environmental 
Matters, opened for signature 25 June 1998, (1999) 38 ILM 517 
(entered into force 30 October 2001) (Aarhus Convention)

	� Convention on the Protection of the Rhine, opened for signa-
ture 22 January 1998, OJ L289 (entered into force 16 November 
2000)

	� Rome Statute of the International Criminal Court, opened for 
signature 17 July 1998, 2187 UNTS 90 (entered into force 1 July 
2002)

1999	� Protocol on Water and Health to the 1992 Convention on 
the Protection and Use of Transboundary Watercourses and 
International Lakes, opened for signature 17 June 1999 (1999) 
38 ILM 1708 (entered into force 4 August 2005)

2000	� Cartegena Protocol on Biosafety to the Convention on 
Biological Diversity, opened for signature 29 June 2000, (2000) 
39 ILM 1027 (entered into force 11 September 2003)

	� Convention on the Conservation and Management of Highly 
Migratory Fish Stocks in the Western and Central Pacific 
Ocean, opened for signature 5 September 2000, (2001) 40 ILM 
277 (entered into force June 2004)

2001	� Articles on Responsibility of States for Internationally 
Wrongful Acts, Report of the International Law Commission, 
53rd Session, UN Doc. A/56/10 (2001) (noted in GA Res. 56/83, 
UN Doc. A/RES/56/83 (2001))



table of treaties and other international instruments xliii

	� Draft Articles on the Prevention of Transboundary Harm 
from Hazardous Activities, Report of the International Law 
Commission, 53rd Session, UN Doc. A/56/10 (2001)

	� Convention on the Conservation and Management of Fishery 
Resources in the South-East Atlantic Ocean, opened for sig-
nature 20 April 2001, (2002) 41 ILM 257 (entered into force 13 
April 2003)

2002	� ASEAN Agreement on Transboundary Haze Pollution, opened 
for signature 20 June 2002 (available at www.aseansec.org/pdf/
agr_haze.pdf) (entered into force 25 November 2003)

	� Consolidated Version of the Treaty Establishing the European 
Community, [2002] OJ C 325, 33

	� Draft Comprehensive Convention on Terrorism, Report of 
the Ad Hoc Committee Established by General Assembly 
Resolution 51/210 of 17 December 1996, UN Doc. A/57/37 (2002)

	� Draft Protocol on Civil Liability to the 1992 Convention 
on the Protection and Use of Transboundary Waters and 
International Lakes, UN Doc. MP.WAT/AC.3/2002/WP3 (2002)

	� Johannesburg Declaration on Sustainable Development, UN 
Doc. A/CONF.199/20 (2002)

	� Plan of Implementation of the World Summit on Sustainable 
Development, UN Doc. A/CONF.199/20 (2002)

2003	� Framework Convention for the Protection of the Marine 
Environment of the Caspian Sea, opened for signature 11 
November 2003, (2005) 44 ILM 1 (not in force)

2004	� Draft Principles on the Allocation of Loss in the Case of 
Transboundary Harm Arising out of Hazardous Activities, 
Report of the International Law Commission, 56th Session, 
UN Doc. A/59/10 (2004)

2005	� Settlement Agreement in the Case Concerning Land 
Reclamation by Singapore in and around the Straits of Johor, 
opened for signature 26 April 2005 (date of entry into force 
unknown)

www.aseansec.org/pdf/agr_haze.pdf
www.aseansec.org/pdf/agr_haze.pdf



