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International Courts and Environmental Protection

International environmental law has come of age, yet the 
 global environment continues to deteriorate. The challenge of 
the twenty-first century is to reverse this process by ensuring 
that governments comply fully with their obligations, and  
progressively assume stricter duties to preserve the environment. 
This book is the first comprehensive examination of international 
environmental litigation. Analysing the spectrum of  adjudicative 
bodies that are engaged in the resolution of environmental 
disputes, it offers a reappraisal of their relevance in contemporary 
contexts. The book critiques the contribution that arbitral awards 
and judicial decisions have made to the development of environ-
mental law, and considers the looming challenges for international 
litigation. With its unique combination of scholarly analysis and 
practical discussion, this work is especially relevant to an era in 
which environmental matters are increasingly being brought 
before international jurisdictions, and will be of great interest 
to students and scholars engaged with this vital field.

Tim STephenS is a Senior Lecturer at the Faculty of Law, 
University of Sydney. He specialises in international envir-
onmental law, dispute settlement, and the law of the sea. He 
holds a doctorate in law from the University of Sydney, and an 
M.Phil. in geography from the University of Cambridge.
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Foreword

xiii

Modern legal regimes for the protection and management of the 
environment have developed rapidly over the past forty years. At the 
national level, with increasing pressures from development activity 
and population growth, environmental law became a major preoccu-
pation for developed countries in the 1970s and 1980s and, in the past 
two decades, for developing countries and countries with economies 
in transition. Regionally and globally the generation of environmental 
legal instruments, addressing a vast array of environmental and natu-
ral resource issues, has been increasingly motivated by the impera tive 
of environmental, social/cultural, and economic sustainability, with 
one of the high points being the 1992 United Nations Conference on 
Environment and Development, and two of its products, Agenda 21 
and the Rio Declaration on Environment and Development. States 
have been encouraged, indeed obliged by necessity, to address by legal 
means the causes and effects of pollution, resource depletion, climate 
change, and protection of ecologically significant areas within their 
jurisdictions, across political boundaries, and beyond national jurisdic-
tions. The increasing complexity of the area is reflected in the number 
and scope of multilateral environmental agreements and the establish-
ment of associated governance regimes.

There has been an inevitable need to resolve disputes concerning the 
operation of the growing body of international environmental law and 
its supporting institutions. This book explores the rich state practice in 
this area, with a particular focus on the various judicial institutions, 
tribunals, and related bodies resolving environmental disputes at the 
international level, the best-known being the International Court of 
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Justice, the Permanent Court of Arbitration, and the International 
Tribunal for the Law of the Sea. The substantial case law being built 
by these tribunals is recorded, with developing principles analysed in 
considerable detail. While other writers have examined the decisions 
of these bodies discretely, this book represents the first comprehensive 
analysis of the jurisprudence through the lens of global environmental 
governance and the imperative of sustainable ecological development.

The fact that a book on international courts and environmental pro-
tection can now be written is an indication that international environ-
mental law, though still fragmented and incomplete, has matured into 
a distinct and increasingly coherent area of law. It may also be noted 
that the higher level of litigation activity in recent years means that it 
is possible for a new generation of lawyers in the field to make the jus-
tifiable claim to be practitioners of international environmental law.

While this book brings together a remarkable range of learning in 
relation to new and established tribunals, it also examines the future 
of international environmental litigation, giving a realistic assess-
ment of the parameters that hinder international courts from taking 
a more judicially active approach. It also canvasses the introduction of 
a broad-based and accessible International Court for the Environment, 
but leaves that development in the realm of tantalising potential.

Ultimately, the value of this book lies in drawing attention to the 
fundamental importance of judicial decision-making bodies and their 
work within the broad landscape of global environmental politics. In 
doing so, it also provides a challenge for future analysis: how struc-
tures for environmental governance can be further strengthened, 
such as through an overarching global environmental agreement 
consolidating and extending the current fragmented environmental 
treaty framework. Such an instrument could in turn form the basis for 
an international environmental institution to ensure that the obliga-
tions under that instrument, and all major multilateral environmental 
agreements, are complied with and provide a strong global voice for 
the environment.

A wide range of environmental issues and conflicts over natural 
resources is likely to arise in the future, as the world’s ecosystems and 
its human communities are further affected by environmental deg-
radation. This may well mean that there will be increasing pressure to 
establish flexible, approachable, accessible, and informal dispute reso-
lution mechanisms on a regional and international basis (such as an 
environmental ombudsman). This is especially the case in relation to 
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climate change and innovative mechanisms for the reduction of green-
house gas emissions, current and emerging conflicts over water alloca-
tion and use, and the pressure for larger and more connected protected 
areas in terrestrial and marine environments. Dealing with conflict 
in all of these fields is also in large measure a challenge of respecting 
human rights, especially the right to a clean and healthy environment, 
and the book makes clear that human rights courts and tribunals are 
increasingly at the forefront of international environmental dispute 
settlement.

By coherently bringing together the body of knowledge on the reso-
lution of international disputes concerning environmental protection 
and the conservation and exploitation of natural resources, this work 
forms a solid basis for the contemplation and analysis of future dis-
pute resolution possibilities. The work is likely to become a benchmark 
within this area, and to be a standard reference of use and interest 
to international legal practitioners, professors, and students of inter-
national environmental and natural resources law, legislators, and pol-
itical advisers around the world.

Ben Boer
Professor in Environmental Law,

University of Sydney
Co-Director, IUCN Academy of Environmental  

Law and Visiting Professor, 
University of Ottawa



Acknowledgements

I am indebted to many individuals and institutions for their assist-
ance and support during the writing of this book. Primary thanks 
are extended to my colleagues Professor Donald Rothwell (now at the 
Australian National University) and Professor Emeritus Ivan Shearer, 
who offered me guidance from the conception to completion of the 
work, and to Professor Ben Boer who has greatly inspired my interest 
in environmental law. I am grateful also for the considerable research 
assistance provided by Gemma Namey when the book was nearing com-
pletion. Thanks are also due to Finola O’Sullivan, Richard Woodham, 
Paul Stevens, Joanna Breeze and Hilary Scannell at Cambridge University 
Press for guiding the manuscript through the production process, and 
to Harry Stephens and Philip Stickler (Cartographer, Department of 
Geography, University of Cambridge) for drawing the maps that appear 
in the book.

The decision to embark on this work was made in 2003 when I was 
a visiting fellow at the Lauterpacht Research Centre for International 
Law at the University of Cambridge. Thanks are extended to Professor 
James Crawford and Dr Roger O’Keefe for encouraging my involvement 
in the life of the Centre. I am grateful also to Dr Alex Mills of the Faculty 
of Law at the University of Cambridge who later read and commented 
upon significant parts of the text. My visit to Cambridge would not have 
been possible without generous financial support from the University 
of Sydney, through the H. S. Carslaw Memorial Scholarship. When com-
pleting the manuscript I was fortunate to receive further support from 
the University of Sydney through a writing fellowship awarded by the 

xvi



acknowledgements xvii

Research Institute for Humanities and the Social Sciences, and a grant 
from the Faculty of Law Legal Scholarship Support Fund.

The book draws upon a doctoral dissertation supervised by Professor 
Rothwell and Professor Shearer and examined by Professor David 
Freestone, Professor Philippe Sands, and Professor David VanderZwaag. 
My supervisors and examiners were exceptionally generous in provid-
ing detailed and constructive comments that were invaluable in final-
ising the manuscript for publication. It must also be acknowledged that 
parts of the book draw upon and develop material that has been pub-
lished previously. Sections of chapter 4 appeared in Tim Stephens, ‘The 
Limits of Adjudication in International Environmental Law: Another 
Perspective on the Southern Bluefin Tuna Case’ (2004) 19 IJMCL 173, parts 
of chapter 7 in Tim Stephens, ‘A Paper Umbrella Which Dissolves in the 
Rain? Implications of the Southern Bluefin Tuna Case’ (2001) 6 APJEL 
297 and parts of chapter 10 in Tim Stephens, ‘Multiple International 
Courts and the “Fragmentation” of International Environmental Law’ 
(2006) 25 AustYBIL 227.

My immediate and extended family have provided immense assist-
ance throughout every step of the research and writing process. My 
parents, Harry Stephens and Dr Tanya Stephens, first inspired in me a 
love and respect for the natural world and have extended every encour-
agement and support throughout my academic career. However, my 
greatest expression of gratitude is reserved for my wife Anna-Maria, 
without whom I could never have commenced or completed this book. 
The book is dedicated to our children, Edward and Matilda.

The law as stated in the text is current as at 1 December 2007.



Tables

2.1  Types of dispute settlement provisions in multilateral  
environmental agreements page 25

2.2  Summary of declarations under article 287 of the LOS 
Convention indicating party preference(s) for method of  
dispute settlement 42

7.1  Cases brought before ITLOS and/or arbitral tribunals  
established under annex VII of the LOS Convention 215

xviii



Figures

5.1 The Columbia River and the smelter at Trail page 125
6.1 Lake Lanoux and the Carol and Ariège rivers 167
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