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International Courts and Environmental Protection

International environmental law has come of age, yet the
global environment continues to deteriorate. The challenge of
the twenty-first century is to reverse this process by ensuring
that governments comply fully with their obligations, and
progressively assume stricter duties to preserve the environment.
This book is the first comprehensive examination of international
environmental litigation. Analysing the spectrum of adjudicative
bodies that are engaged in the resolution of environmental
disputes, it offers a reappraisal of their relevance in contemporary
contexts. The book critiques the contribution that arbitral awards
and judicial decisions have made to the development of environ-
mental law, and considers the looming challenges for international
litigation. With its unique combination of scholarly analysis and
practical discussion, this work is especially relevant to an era in
which environmental matters are increasingly being brought
before international jurisdictions, and will be of great interest
to students and scholars engaged with this vital field.

Tim STEPHENS is a Senior Lecturer at the Faculty of Law,
University of Sydney. He specialises in international envir-
onmental law, dispute settlement, and the law of the sea. He
holds a doctorate in law from the University of Sydney, and an
M.Phil. in geography from the University of Cambridge.
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Foreword

Modern legal regimes for the protection and management of the
environment have developed rapidly over the past forty years. At the
national level, with increasing pressures from development activity
and population growth, environmental law became a major preoccu-
pation for developed countries in the 1970s and 1980s and, in the past
two decades, for developing countries and countries with economies
in transition. Regionally and globally the generation of environmental
legal instruments, addressing a vast array of environmental and natu-
ral resource issues, has been increasingly motivated by the imperative
of environmental, social/cultural, and economic sustainability, with
one of the high points being the 1992 United Nations Conference on
Environment and Development, and two of its products, Agenda 21
and the Rio Declaration on Environment and Development. States
have been encouraged, indeed obliged by necessity, to address by legal
means the causes and effects of pollution, resource depletion, climate
change, and protection of ecologically significant areas within their
jurisdictions, across political boundaries, and beyond national jurisdic-
tions. The increasing complexity of the area is reflected in the number
and scope of multilateral environmental agreements and the establish-
ment of associated governance regimes.

There has been an inevitable need to resolve disputes concerning the
operation of the growing body of international environmental law and
its supporting institutions. This book explores the rich state practice in
this area, with a particular focus on the various judicial institutions,
tribunals, and related bodies resolving environmental disputes at the
international level, the bestknown being the International Court of

xiii
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Justice, the Permanent Court of Arbitration, and the International
Tribunal for the Law of the Sea. The substantial case law being built
by these tribunals is recorded, with developing principles analysed in
considerable detail. While other writers have examined the decisions
of these bodies discretely, this book represents the first comprehensive
analysis of the jurisprudence through the lens of global environmental
governance and the imperative of sustainable ecological development.

The fact that a book on international courts and environmental pro-
tection can now be written is an indication that international environ-
mental law, though still fragmented and incomplete, has matured into
a distinct and increasingly coherent area of law. It may also be noted
that the higher level of litigation activity in recent years means that it
is possible for a new generation of lawyers in the field to make the jus-
tifiable claim to be practitioners of international environmental law.

While this book brings together a remarkable range of learning in
relation to new and established tribunals, it also examines the future
of international environmental litigation, giving a realistic assess-
ment of the parameters that hinder international courts from taking
a more judicially active approach. It also canvasses the introduction of
a broad-based and accessible International Court for the Environment,
but leaves that development in the realm of tantalising potential.

Ultimately, the value of this book lies in drawing attention to the
fundamental importance of judicial decision-making bodies and their
work within the broad landscape of global environmental politics. In
doing so, it also provides a challenge for future analysis: how struc-
tures for environmental governance can be further strengthened,
such as through an overarching global environmental agreement
consolidating and extending the current fragmented environmental
treaty framework. Such an instrument could in turn form the basis for
an international environmental institution to ensure that the obliga-
tions under that instrument, and all major multilateral environmental
agreements, are complied with and provide a strong global voice for
the environment.

A wide range of environmental issues and conflicts over natural
resources is likely to arise in the future, as the world’s ecosystems and
its human communities are further affected by environmental deg-
radation. This may well mean that there will be increasing pressure to
establish flexible, approachable, accessible, and informal dispute reso-
lution mechanisms on a regional and international basis (such as an
environmental ombudsman). This is especially the case in relation to
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climate change and innovative mechanisms for the reduction of green-
house gas emissions, current and emerging conflicts over water alloca-
tion and use, and the pressure for larger and more connected protected
areas in terrestrial and marine environments. Dealing with conflict
in all of these fields is also in large measure a challenge of respecting
human rights, especially the right to a clean and healthy environment,
and the book makes clear that human rights courts and tribunals are
increasingly at the forefront of international environmental dispute
settlement.

By coherently bringing together the body of knowledge on the reso-
lution of international disputes concerning environmental protection
and the conservation and exploitation of natural resources, this work
forms a solid basis for the contemplation and analysis of future dis-
pute resolution possibilities. The work is likely to become a benchmark
within this area, and to be a standard reference of use and interest
to international legal practitioners, professors, and students of inter-
national environmental and natural resources law, legislators, and pol-
itical advisers around the world.

Ben Boer

Professor in Environmental Law,

University of Sydney

Co-Director, IUCN Academy of Environmental
Law and Visiting Professor,

University of Ottawa
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