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INTRODUCTION

In 1985, following favorable reviews of the editors' Religious
Schooling in America: Historical Insights and Contemporary Concerns,
Garland Publishing contacted the writers regarding the
possibility of producing a reference volume on schools with a
religious affiliation in the United States. That phone call has led
to five reference works, published on the topics of religious
schools, religious colleges and universities, religious seminaries,
and Catholic schools in 1986 and 1993, 1988, 1989, and 1992
respectively. Charles Kniker joined the editors in assembling the
first work; the writers were solely responsible for the second,
third, and fourth works; and Mary Grant joined Thomas Hunt in
the publication of the book on Catholic schools.

This volume, titled Religious Higher Education in the United
States, is an extension and revision of the 1988 book entitled
Religious Colleges and Universities in America: A Selected
Bibliography, and, to some extent, of Religious Seminaries in
America: A Selected Bibliography, published in 1989. It is an
extension of the 1988 and 1989 editions because it contains
annotated bibliographies of the various denominational colleges,
universities, and some seminaries, and of the relationship of
government to these institutions from 1987 through 1993. It
qualifies as a revision because each of the chapters begins with
a historical essay that serves as an overview.

The reader will note that several of the authors included
seminaries in their chapters. The editors left this decision to the
authors of the chapters, because the place of the seminary in the
higher educational offerings of the denominations varied
considerably. Thus, there was no "one best way" of dealing with
this question throughout the volume.



Putting together this volume was not without its tragedy.
Mary A. Grant, with whom Thomas Hunt co-authored the 1992
volume on Catholic schools, died suddenly on June 21, 1994. The
editors are grateful to Anna M. Donnelly, who finished the
annotations on Catholic colleges which Ms. Grant had begun. We
are also appreciative of the help provided by Brother Emmett
Corry, of St. John's University, for enlisting Ms. Donnelly's aid
in this effort. To Mary Grant, her family and friends, we utter a
solemn "Requiescat in pace!"

Thomas C. Hunt
Blacksburg, Virginia
James C. Carper
Columbia, South Carolina

xi
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CHAPTER 1
Government Aid to and Regulation
of Religious Colleges and
Universities

Ralph D. Mawdsley

Introduction

Religious colleges and universities have been an integral part
of the American higher education scene for over three hundred
years. The earliest colleges, such as Harvard and Yale, were
private-controlled but considered by many "public,” and were
started to train persons for the ministry.! But in subsequent years
all of the pre-revolutionary war colleges, as well as those
founded after that war, became increasingly secularized, so that
by 1901 only 6.5% of the college students were studying for the
ministry, down from 50% in the first half of the eighteenth
century.? Part of the secularization was reflected in a change in
universities from following the Harvard curriculum based on the
medieval trivium and quadrivium which required Latin and
Greek, courses which were necessary for one entering the
ministry. In the mid-eighteenth century, colleges such as Yale,
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the College of New Jersey (Rutgers), and Kings (Columbia)
began broadening the curriculum by offering other courses such
as math, history, geography, and English.?

With the decline of private colleges founded in the
seventeenth and eighteenth centuries as primary teaching sites
for the ministry, preparation for the ministry became the
responsibility of the various denominations, each of which
founded seminaries for that purpose.* The oldest college founded
by a religious order that has retained its religious ties seems to
be Georgetown University, established in 1791 by the Jesuits.’
Along with seminaries came a proliferation of liberal arts
colleges founded by religious denominations, in part reflecting
cultural as well as religious distinctions.® Many of these religious
colleges and universities have continued to the present time, and,
indeed, a cursory review of one of the many descriptive catalogs
on colleges and universities will reveal that approximately one-
third of the higher education institutions in the United States still
claim to have some religious affiliation.

The legal history of these religious colleges and universities
(hereafter referred to simply as universities) in their relationships
with government is very much identified with the latter half of
the twentieth century. The early and famous Dartmouth College
case in 1819, where the state legislature sought unsuccessfully
to alter the board of trustees established by a royal charter, is an
interesting historical artifact, but had nothing to do with the
religious nature of Dartmouth College. Litigation regarding
religious universities and government aid and regulation is the
product of the past 25 years and reflects interpretation of the
Establishment and Free Exercise Clauses of the First
Amendment. Under the aegis of what has become popularly
known as the "doctrine of separation of church and state,”
religious universities have been scrutinized both as to their
eligibility for government aid and their exemption from
government regulation. The operative judicial interpretations in
determining eligibility or exemption have been the Lemon® test
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for the Establishment Clause and the Yoder/Smith’® tests for the
Free Exercise Clause.

Lemon and Yoder/Smith Tests

Since these tests are the templates for determining eligibility
for government aid or exemption from government regulation,
an understanding of their requirements is necessary. The Lemon
test, which was developed in the context of eligibility for
government aid, has three components. A court must decide
whether: (1) the statute, regulation or government action at issue
has a secular purpose; (2) the statute, regulation, or action has
the primary effect of advancing or inhibiting religion; and (3) the
statute, regulation, or action results in an excessive entanglement
between the state and the religious university." Failure of any
one of these three components will result in ineligibility for
government aid. Although the Lemon test was formed in the
context of determining eligibility for government aid, the test has
been raised in non-aid settings by proponents of separation of
church and state to challenge religious practices at secular
universities,'' as well as by authorities at religious universities to
challenge government entanglement with religious practices at
those universities.”

The Yoder/Smith tests are the product of two United States
Supreme Court decisions 18 years apart. In Yoder, the Court
established a threefold test to determine whether a government
statute, regulation, or action violated the Free Exercise rights of
religious claimants: (1) whether the claimant's activity interfered
with by the government is motivated by and rooted in a
legitimate and sincerely held religious belief”; (2) whether the
claimant's free exercise of religion has been burdened by the
government activity'; and (3) whether the government has a
compelling interest in its action that justifies the burden on free
exercise of religion."” Although the compelling interest test
frequently did not prevent imposition of government statutes or
regulations on religious universities, the test did seem to have
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the salutary effect of requiring courts to weigh the effect of
government action on religious practices.”® In 1990, the Supreme
Court revisited the Free Exercise Clause and the Yoder test in the
context of a non-education case, Employment Division v. Smith."”
This case, which involved the application of Oregon's criminal
statutes to Native Americans who used the hallucinatory drug
peyote as part of religious services, determined that free exercise
of religion is not a defense when the religious claimant is
affected by a "neutral, generally applicable law." On its face,
Smith would seem to have effectively eviscerated the compelling
interest test of Yoder since most laws that might affect religious
organizations are neutral and uniform in application.”

On November 19, 1993, however, President Clinton signed the
"Religious Freedom Restoration Act of 1993 which had as one
of its purposes "to restore the compelling interest test as set forth
in ... Wisconsin v. Yoder ... and to guarantee its application in all
cases where free exercise of religion is substantially burdened.”
The statute provides that:

Government shall not substantially burden a
person's exercise of religion even if the burden
results from a rule of general applicability,
[except that] ... Government may substantially
burden a person's exercise of religion only if it
demonstrates that application of the burden to
the person -- (1) is in furtherance of a compelling
governmental interest; and (2) is the least
restrictive means of furthering that compelling
governmental interest.?”

Whether this Act does, in fact, restore the Yoder analysis remains
to be seen. The act seems to imply that a person's (or
university's) religious beliefs can be intruded upon as long as
those beliefs are not "substantially burdened.” One line of
analysis of the Act might suggest that the "substantially
burdened" requirement places a higher standard on the religious
university than existed prior to Smith.”" A second line of analysis
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might suggest that the "substantially burdened” test is not
significantly different from the "substantial risk" test in an earlier
Supreme Court case, National Labor Relations Board (NLRB) v.
Catholic Bishop,”> where the Court determined that protection
under either the Free Exercise or Establishment Clauses requires
evidence that infringement of religious beliefs is real and not
speculative.”?

Religious Colleges and Universities and
Church Control

The legal standard to be applied to religious universities in
terms of either eligibility for government aid or exemption from
government regulation varies with the amount of control over
the universities by churches (or other comparable religious
organizations such as synagogues or temples). The extent of
church control varies among various universities. Some are
owned and controlled by churches or associations of churches;
others that once were so owned and controlled have ceased their
relationship with the churches. Even those universities that
continue to maintain some form of church control may have
diminished the extent of that control.* Extensive church control
that may have included at one time such measures as
membership in the church for all faculty and students, written
agreement by faculty and students with the church's doctrinal
statement, and required attendance by students and faculty at
on-campus chapel services may have become so relaxed that
participation has become voluntary rather than compulsory.”
Religious universities may have also undergone change in
response to statutory or judicial pressure. A religious belief
subscribed to at one time with sincere devotion may have been
eliminated when significant penalties against the institution were
threatened.” Even in the absence of penalties, universities may
have diluted church control or religious elements in order to
qualify for a benefit not available to religious or pervasively
religious universities.”
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Even if religious universities are not interested in imposing
requirements on employees/students, the institutions may have
other reasons for advancing a claim that they are religious or
church-controlled. For example, religious universities are
generally exempt from state unemployment compensation
statutes,” and church-controlled universities can be exempt from
Social Security” and ERISA* requirements.

Church control carries with it certain benefits for a higher
education institution, including exemption from some legislative
requirements. For example, religious universities may be exempt
from statutes prohibiting discrimination on the basis of religion.!
Colleges and universities are finding it more difficult, however,
to maintain the same level of contacts with churches or church
organizations that once had a significant role in establishing their
higher education institutions. At stake may be issues of state
approval or licensure or eligibility for government financial
assistance. Pervasively religious higher education institutions
may be ineligible for government aid under either the federal
constitution or the constitution of the state in which the
university is located.

The difficulty religious universities are having walking the
tightrope between church control and eligibility for government
benefits was recently addressed by the Virginia Supreme Court.”
In that case, Liberty University, a religious university that from
1971 to 1989 had advertised itself as an integral part of Thomas
Road Church, an independent Baptist congregation in
Lynchburg, Virginia, sought $60,000,000 worth of tax-exempt
municipal bonds to refinance indebtedness. Until 1989 the
university had required faculty members to be members of the
church and to subscribe annually to a doctrinal statement;
required students to attend church and chapel six times a week;
and punctuated university publications with references to the
university's religious mission.** Subsequent to the city's decision
to issue the bonds, the university began a comprehensive review
of its policies in preparation for a court challenge to the issuance
of tax-exempt bonds to the university as violative of the



Government Aid and Regulation 7

Establishment Clause of the U.S. Constitution and a comparable
provision in the Virginia Constitution prohibiting the General
Assembly from conferring "any peculiar privileges or advantages
on any sect or denomination."”* Church/chapel attendance and
membership requirements for employees were eliminated and
many of the university's references to its religious mission were
diluted or excised from publications. In addition, some of the
courses with a religious focus were no longer required for
students, and students could be admitted without necessarily
having to claim a ‘"born-again" religious experience.®
Nonetheless, the Virginia Supreme Court ruled that at the time
the tax-exempt bonds had been approved by the city, the
university was a pervasively religious institution and therefore
was not eligible under either federal or state constitutions for the
tax-exempt bonds.

Following this state supreme court decision, a challenge was
made to the state council of higher education that, if the
university was pervasively religious as the state supreme court
had ruled, students attending the university should not be
eligible for state tuition grants. After a lengthy investigation by
the state council, the university agreed to eliminate the doctrinal
statement requirement for faculty (which had been interpreted by
the state as restrictive of the faculty's academic freedom) and to
eliminate virtually all church/chapel requirements for students
and faculty.®

The role that church affiliation/control plays in eligibility for
government benefits or exemption from government regulation
has become a significant question in light of a recent non-higher
education case, E.E.O.C. v. Kamehameha Schools/Estate.”’ In that
case, a religious school that required all faculty to be Protestants
was held by the Ninth Circuit Court of Appeals to not be
entitled to one of the religious exemptions under Title VII
because the school was not church-controlled. The effect of this
decision could be that non-church-controlled higher education
institutions might be discriminating against job applicants or
employees if they seek to enforce religious requirements. On its
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face, Kamehameha does not require that an educational institution
be church-controlled in order to qualify for a Title VII exemption.
A broad reading of Kamehameha suggests, however, that a Title
VII exemption is not available where there is no church control.
This interpretation seems justified at least as to the exemption for
religious educational institutions; the court observed that it had
found "no case holding the exemption to be applicable where the
institution was not wholly or partially owned by a church."*® The
court found support for its position in the statement of a member
of Congress that the exemption was "limited to church-affiliated
colleges and universities, part of whose mission ... is to
propagate the belief of the denomination that is supporting that
educational institution."”

Religious Colleges and Universities
and Government Aid

The First Amendment to the federal constitution provides that
"Congress shall make no law respecting an establishment of
religion...." Government aid to nonpublic schools has generated
considerable litigation in elementary and secondary religious
schools. This litigation has prohibited a wide range of direct
financial aid to religious schools.”” Under what came to be
known as the child benefit doctrine, the Supreme Court carved
out exceptions to the general prohibition of aid to religious
schools.* Recent permutations of this doctrine have recognized
exceptions for parents.”” While none of these cases are directly
applicable to higher educational institutions, they have
established the constitutional parameters for measuring
government aid in relationship to establishment of religion.

Although courts have generally been quite restrictive as to
direct or indirect government aid permitted to religious
elementary and secondary schools, they have been much more
supportive of aid to religious universities. Except in rare cases
where a court has found a university to be pervasively
religious,” a wide variety of federal and state aid to religious
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universities has been upheld. In Tilton v. Richardson,** a
companion case to Lemon, the Supreme Court had occasion to
interpret the Higher Education Facilities Act of 1963 which
provided federal construction grants for colleges and university
facilities, excluding "any facility used or to be used for sectarian
instruction or as a place for religious worship, or ... any facility
which ... is used or to be used primarily in connection with any
part of the program of a school or department of divinity."
Under the Act, the United States also retained a twenty-year
interest in any facility constructed with Title I funds. Four
church-related colleges and universities in Connecticut had
received federal construction grants under Title I for a variety of
campus buildings, including libraries, a science building, a
music, drama, and arts building, and a language lab. In a close
5-4 decision, the Court upheld the grants to these colleges and
universities, but struck down the twenty-year provision. Under
the second Lemon "primary effects” test, the Court declared that
"[t]he crucial question is not whether some benefit accrues to a
religious institution as a consequence of the legislative program,
but whether its principal or primary effect advances religion."*
Evidence that this "primary effect" was not present was that: no
religious services or worship were held in the buildings; no
religious symbols or plaques were in or on the buildings; the
buildings were used solely for nonreligious purposes; and the
institutions subscribed to the 1940 Statement of Academic
Freedom and Tenure. Under the third Lemon “excessive
entanglement" test, the Court found that the institutions did not
have religious indoctrination as "substantial purpose or activity"*
because they admitted non-Catholic students and hired non-
Catholic faculty and taught religion courses that were other than
the Catholic religion.

In the shadow of Lemon the South Carolina Supreme Court
had occasion to consider the constitutionality under both the
state and federal constitutions of the State Education Assistance
Act which made, insured or guaranteed loans to residents
attending institutions of higher education. In addition to the
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Establishment Clause addressed in Lemon, the South Carolina
Constitution prohibited "the use of the 'property or credit' of the
State, 'directly or indirectly’ in aid of any church controiled
college or school.”® In finding the Act constitutional under the
state constitution, the court held that the Act did not give loan
money to colleges and universities because "the emphasis is on
aid to the student rather than to any institution or class of
institutions.... This is aid, direct or indirect to higher education,
but not to any institution or group of institutions."® The Act did
not violate the Establishment Clause of the U.S. Constitution
because "[i]t simply aids and encourages South Carolina
residents in the pursuit of higher education, and leaves all
eligible institutions free to compete for their attendance and
dollars...."®

In 1973, the United States Supreme Court addressed the
constitutionality of the South Carolina Educational Facilities
Authority Act that assisted higher education institutions to
construct, finance and refinance projects.” Excluded from the Act
was "any facility used or to be used for sectarian instruction or
as a place of religious worship nor any facility which is used or
to be used primarily in connection with any part of the program
of a school or department of divinity of any religious
denomination.” The Act which authorized tax-exempt revenue
bonds to be issued to finance projects at higher education
institutions required the college to convey to the funding
authority title to the project, which in turn would be reconveyed
to the college after payment of the bonds. But even after
reconveyance, the project could not be used for sectarian
purposes. Baptist College at Charleston submitted an application
requesting $1,050,000 to refund short-term financing of capital
improvements and $200,000 to complete dining hall facilities.
Even though the members of the Board of Trustees were elected
by the South Carolina Convention, approval of the Convention
was required for certain financial transactions, and the charter of
the College could be amended only by the Convention, the
College was not pervasively religious because there were no
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religious qualifications for faculty membership or student
admission, and the 60% Baptist representation among the
students was the same as the percentage of Baptists in the area
where the college was located. The conveyance and
reconveyance process did not create an excessive entanglement
because the financing authority could not take action against the
college as long as rental payments were made.

A fourth case challenged a Maryland statute which provided
for state aid in the form of an annual fiscal-year subsidy for
private institutions offering associate and baccalaureate degrees.”
Excluded from the aid were institutions offering seminarian or
theological degrees. At the time of the lawsuit, the subsidy
amounted to 15% of the state's per-full-time-pupil appropriation
for a student in the state college system and approximately 30%
of the funds distributed went to church-related institutions. In a
lengthy analysis of the distinction between religious
elementary/secondary schools and religious colleges, the Court
observed that "College students are less susceptible to religious
indoctrination; college courses tend to entail an internal
discipline that inherently limits the opportunities for sectarian
influence; and a high degree of academic freedom tends to
prevail at the college level."” Factors that the Court identified in
finding that four Catholic colleges at issue were not pervasively
sectarian were: none of the colleges received funds from, nor
reported to, the Catholic Church; Catholic Church representation
on the College boards did not influence college decisions;
attendance at religious exercises on campus was not required for
students; mandatory religion courses were taught within the 1940
Statement of Principles on Academic Freedom of AAUP; before-
class prayer in a minuscule number of classes was not pursuant
to college policy; and the faculty were hired without having to
be Roman Catholic. The Court found no excessive entanglement
in the annual funding process because the colleges' secular and
sectarian activities were separated and occasional audits would
be quick and non-judgmental.
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In the year following the Maryland case, the U.S. Supreme
Court affirmed a district court decision declaring the Tennessee
Student Assistance Act not to have violated the Establishment
Clause® The Act made state funds available to students
attending "in Tennessee a public college or university, a public
vocational or technical institute, or a nonpublic college or
university accredited by the Southern Association of Colleges
and Schools."” The Court quite frankly observed that "some, but
not all, of the private schools whose students benefited from this
program are operated for religious purposes, with religious
requirements for students and faculty and are admittedly
permeated with the dogma of the sponsoring organization." The
Tuition Grant Program, however, did not have the primary effect
of advancing or inhibiting religion under the Lemion test because:

(1) Students were not limited to using the funds only for
tuition and fees and could not use funds for personal
needs such as room and board, bus fare, clothing and
health care expenses.”

(2) Child benefit doctrine applied in that assistance was
available to students attending both public and nonpublic
institutions and there was "no proof showing the
predominance of benefits to one religious group."®

(3) "[TIhe emphasis of the aid program is on the student
rather than the institution, and the institutions are free to
compete for the students who have the money provided
by the program."®

In a more recent case, the Supreme Court ruled that the First
Amendment did not prohibit the State of Washington from
extending assistance under a state vocational rehabilitation
assistance program to a blind person studying at Inland Empire
School of the Bible, a Christian college in Spokane, and who was
seeking to become a pastor, missionary, or youth director.* In
upholding this aid, the Court observed that "[a]ny aid provided
under Washington's program that ultimately flows to religious
institutions does so only as a result of the genuinely independent
and private choices of individuals."' Because "the decision to
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support religious education is made by the individual, not by the
State ... [none of the aid flowing to the school results] from a
state action sponsoring or subsidizing religion." On remand to
the Washington Supreme Court, however, the state court found
that even though the aid did not violate the U.S. Constitution, it
did violate a provision of the Washington Constitution which
provided that "[n]o public money ... shall be appropriated for or
applied to any religious ... instruction."® In interpreting its own
state constitution, the Washington Supreme Court ruled that "the
State [paying] for a religious course of study at a religious
school, with a religious career as his goal ... falls precisely within
the clear language of the constitutional prohibition against
applying moneys to any religious instruction."® In rejecting the
student's free exercise of religion claim, the court found that he
"is not being asked to violate any tenet of his religious beliefs,
nor is he being denied benefits because of conduct mandated by
religious belief."®®

A significant recent state aid benefit to religious universities
is reimbursement by the state to the higher education institution
for work taken by high school students. Two recent Minnesota
cases of the same name (Mammenga I and Mammenga II)
challenged the constitutionality of that state's Post-Secondary
Enrollment Options Act.®® Under the Act, high school students
could take courses at higher education institutions for either
secondary or post-secondary credit. If the courses were taken for
high school credit, the student did not have to pay tuition, fees,
or the cost of books, and instead the state would reimburse the
colleges and universities at a cost that was generally considerably
less than the actual instructional charges. Evidence at the trial
indicated that reimbursement for all colleges was only about 53%
of actual costs.”” Since, in addition to public higher education
institutions, high school students could enroll at "a private,
residential, two-year or four-year, liberal arts, degree-granting
college or university located in Minnesota,” some of the students
elected to enroll at church-related institutions. The
constitutionality of the act was challenged under the state



14 Religious Higher Education in the United States

constitution which provides as follows concerning establishment
of religion:

[N]or shall any money be drawn from the
treasury for the benefit of any religious societies
or religious or theological seminaries.®

In no case shall any public money or property be
appropriated or used for the support of schools
wherein the distinctive creeds or tenets of any
particular ... religious sect are promulgated or
taught.”

With the exception of Bethel College which was the subject of
the second case (Mammenga II), the court in Mammenga I found
for the following reasons that high school student enrollment in
church-related colleges and universities did not violate state
constitutional criteria comparable to the Lemon secular purpose
and primary effects tests:

(1) neither course structure nor course content
is controlled by the church or denomination
with which the ... colleges are affiliated;

(2) the ... colleges admit both [high school
students and high school graduates] without
regard to creed and they select students
only if they demonstrate academic
excellence and personal maturity through
their high school record, activities and
personal references;

(3) the ... colleges do not require attendance at
religious services, do not enforce adherence
to religious dogma, and do not attempt to
indoctrinate or proselytize students;

(4) the ... colleges all follow the 1940 Statement
of Principles on Academic Freedom of the
American  Association of University
Professors such that 'all courses are taught
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according to the academic requirements
which are intrinsic to the subject matter, and
the individual teacher's concept of
professional standards’;

(6) {high school] students may not take religion
or theology courses.”

In Mammenga 11, the court determined that Bethel College, a
presumptively sectarian school,”* could receive reimbursement
under the Act without violating the state constitution. Once the
court decided that benefits to the college were "indirect and
incidental as a matter of law,"” the court refused to examine
whether the college was pervasively sectarian; under Minnesota
judicial interpretation of its constitution, "even if a college is
pervasively sectarian, state funds may be accorded it, if the
benefit to the college is indirect and incidental."”” The benefit to
the college was indirect and incidental because the college had
no control over the number of students who selected it, the
state's reimbursement amounted to only 42% of the actual costs
for tuition, textbooks, materials for fees, and the college
separated reimbursement funds from its other funds to ensure
state benefits were used only for nonsectarian purposes.”

As reflected in the discussion above, what constitutes an
establishment of religion has generated considerable litigation,
but not nearly the amount of litigation as in religious
elementary/secondary schools. The standard for determining
establishment of religion has been, for over twenty years, the
tripartite test formulated in Lemon v. Kurtzman, and, despite
some deviations by the Supreme Court,” the Lemon tripartite test
has demonstrated a remarkable resiliency. Generally, educational
institutions that have pervasive religious characteristics are
ineligible for financial aid under the federal constitution.
Eligibility for government aid, however, may depend on whether
the direct recipient of the aid is considered to be the individual
student or the institution. This distinction is reflective of the
child benefit doctrine developed by the United States Supreme
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Court forty years ago to justify government provision of
textbooks and bus transportation to religious schools.

Government Regulation of Religious Colleges
and Universities

Although formulated in the context of evaluating financial
assistance to religious educational institutions, the Lemon test has
been expanded to test government regulation of religious
institutions. The Lemon test has also become an important vehicle
to challenge government regulation of religious higher education.
Basically, the argument states that such regulation inhibits
religious practice or promotes excessive government intrusion
into the operation of the religious organization. An intriguing
constitutional issue is how protection under the Establishment
Clause of the First Amendment interfaces with protection in the
same clause providing that "Congress shall make no law ...
prohibiting the free exercise [of religion]." Although the two
provisions can be viewed as advancing quite different legal
theories, reliance on the Establishment Clause has become
prominent because of judicial constraints on religious practices
protected by the Free Exercise Clause.

The religious practices of colleges and universities may also
raise as an issue whether federal or state governments must
attempt to accommodate those practices even if government
polices might be subverted. At stake may be revocation of a
benefit as significant as tax exemption or a requirement that
universities conform to local, state, or federal statutes, any of
which may present a conflict between belief and practice that is
difficult for the religious institution to resolve. Of concern to the
government in local ordinances or state or federal statutes may
be the necessity to maintain a consistent national policy on a
matter of fundamental social importance. From the government's
perspective, religious practices opposing that social policy,
however well-meaning, may not be possible to accommodate
without fragmenting the important social policy at issue.” From
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the religious university's perspective, however, conformity to the
social policy, however important that policy may seem to be,
represents a declaration that the religious belief at issue is of
lesser importance than national social policy. While enforcement
of the government's social policy in overriding religious practice
does not necessarily mean that the religious belief is wrong, a
religious university may have difficulty distinguishing between
a religious belief that is not wrong but will be penalized if
practiced” and a religious belief that will be punished because
it is wrong.”

NLRB v. Catholic Bishop: Testing the
Regulatory Flavor of Government

In National Labor Relations Board (NLRB) v. Catholic Bishop,”
the United States Supreme Court determined that the National
Labor Relations Act (NLRA) did not apply to lay teachers in
Chicago area Catholic elementary and secondary schools for
purposes of collective bargaining. The Court avoided the
constitutional issues under the Free Exercise and Establishment
Clauses by resolving the case on the basis of statutory
construction.

In ruling that lay teachers were not subject to collective
bargaining under the NLRA, the Court announced a three-step
level of analysis for resolving the conflict between statutory
language suggesting application to religious institutions and
alleged constitutional infringement if the statute were to be
applied to those institutions. The first step in the analysis is to
determine whether government action presents a "substantial
risk” of constitutional infringement.®* A court need not decide
that an infringement has occurred, only that an infringement
might occur.® If a "substantial risk” of infringement exists, the
second step is to determine whether the statute at issue applies
to the religious institution.

The second step gives emphasis to a basic principle of the
United States Supreme Court that constitutional issues will not
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be addressed if a case can be resolved on statutory grounds.®
Statutory construction primarily concerns a review of legislative
history to determine whether the legislative body responsible for
the statute intended the statute to apply to the kind of religious
institution before the court. A court can take two approaches to
determining legislative intent. One approach would find no
statutory application unless the legislature affirmatively
expressed an intent to include the religious institution.** The
second approach would find statutory application unless the
legislature expressly excluded the kind of religious institution
before the court.® If the court determines that the legislative
intent was to exclude the religious institution before the court,
the Catholic Bishop analysis is at an end and the court will find in
favor of the religious institution. If the religious institution
cannot be excluded by examining legislative intent, however, the
court must move to the third step and address the merits of the
constitutional objections under the Religion Clauses.

The constitutional standard applied in the Catholic Bishop third
step has depended on whether an objection is raised under the
Free Exercise or Establishment Clauses. In the past, courts
applied the Yoder compelling interest test where the objection
was grounded in free exercise® and the excessive entanglement
part of the Lemon test® where the objection was grounded in
establishment of religion.” The difficulty with the third step of
the Catholic Bishop analysis is that the standards for reviewing the
merits of a constitutional objection themselves are under attack.
The tripartite Lemon test has increasingly been attacked as an
inappropriate standard for resolving religious issues, especially
those that are outside the financial aid matrix in which the Lemon
test was formulated.® Although the Supreme Court has yet to
overrule or alter the Lemon test, considerable difference of
opinion concerning the viability of the current Lemon test can be
found on the Court.*”

Free exercise can also be a defense to government regulation
under the third part of the Catholic Bishop test. Under the Smith
analysis, a free exercise claim would have been nullified since
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regulatory statutes generally are "neutral, generally applicable
laws." Ostensibly, the Religious Freedom Restoration Act of
1993 will place the free exercise defense back into the first and
third steps of the Catholic Bishop test. The Act's defense that a
person's (or university's) religious beliefs have been "substantially
burdened" is similar to the "substantial risk" requirement in the
first step. Even assuming the first step of the Act has been met,
however, there is no assurance that courts will be any more
reluctant to find a compelling interest in applying government
regulations than existed under Yoder prior to Smith.

Government Regulations and Religious
Colleges and Universities

Religious universities can be subjected to a wide range of
municipal, state, or federal statutes and regulations. Objections
to application of these statutes or regulations do not have to
involve issues of religious freedom.” Discussion of religious
universities and government regulation will be limited in this
section, however, to those institutions where religion clause
issues are raised under either the U.S. or state constitutions.

"Regulatory” can refer to a broad range of statutes, including
comprehensive guidelines that could affect management of an
institution as well as remedial guidelines that are impacted only
when a person files a specific complaint. Application of collective
bargaining statutes to religious universities has been cited as an
example of the former while nondiscrimination statutes have
been cited as examples of the latter. From the standpoint of the
religious university, however, both kinds of statutes that call into
question the distinctively religious mission of the university can
be equally intrusive.

In Universidad Central de Bayamon v. National Labor Relations
Board (NLRB)* the First Circuit Board of Appeals, in a close
decision, refused to enforce an order of the NLRB directing a
Catholic university to bargain collectively with a faculty union.
Writing for an evenly divided court sitting en banc, Circuit Judge
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Breyer found the following factors were adequate to establish
Catholic control over the university: the university was part of
a larger educational complex that included a seminary and
elementary/secondary schools, the latter of which were used by
university education for student teaching; the Dominican Order
provided gifts of land, scholarships, and administrative salaries;
the president of the university was required by the by-laws to be
a Dominican priest; a majority of the five-member executive
committee of the Board of Trustees was required to be
Dominican priests; and the Board of Directors must include the
Regional Vicar of the Dominican Order, the Prior of the Convent
of Our Lady of the Rosary, and the university president, all of
whom were Dominican priests.” In finding that Catholic Bishop
was controlling in prohibiting application of collective bargaining
under NLRA to the university, the court identified four reasons
to support its conclusion:
1. Catholic Bishop did "not distinguish colleges from
elementary and secondary schools."™
2. The entanglement issue under the third Catholic Bishop
step of analysis might be implicated because not only did
"moral and religious principles" underlie the curriculum
and counseling of students, but the University might
have to impose sanctions upon faculty that "relate to
counseling in the sensitive area of abortion ... [and
NLRB] review of such sanctions would place the Board
squarely in the position of determining what is 'good
faith' Dominican practice in respect to such counseling."”
3. The Court in Catholic Bishop refused to accept the NLRB's
distinction between "completely religious schools" and
"merely religiously affiliated schools”; "to promise that
courts in the future will control the [NLRB's] efforts to
examine religious matters [University's control over
priests, seminary, curriculum and religious philosophy]
is to tread the path Catholic Bishop forecloses."
4. NLRB's reliance on the financial aid cases of Titlton v.
Richardson, Hunt v. McNair, and Roemer v. Board of Public
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Works to support government regulation of religious
higher education institutions is not appropriate; "in the
context of Labor Board jurisdiction, the constitutional
concern is one, not of state promotion, but of state
interference through regulation."”

The power of governmental regulation can have a devastating
impact on educational institutions. Nowhere was the impact of
this power more evident than in Bob Jones University v. United
States.® In Bob Jones University, the Supreme Court upheld IRS's
enforcement of its regulation revoking tax-exempt status for
educational institutions with racially discriminatory policies.
Despite the fact that the university's policies prohibiting
interracial dating and marriage among students were grounded
in religious beliefs and had been practiced by the university
since its establishment, the Court upheld imposition of a federal
regulation enacted approximately forty-five years after the
founding of the university.” The Court held that a "fundamental
national public policy™® could override the sincerely held
religious beliefs of the university despite the "substantial
impact™” denial of tax exemption would have on the operation
of a private school. This case highlights the considerable effect of
government regulation on religious universities; it does little
good to say that revocation of tax exemption will not prevent the
university from "observing [its] religious tenets"'” if an effect of
revocation could be closure of the university. The right to hold
religious beliefs may not seem so inviolable if the practice of
those beliefs will face some regulatory penalty.

The relationship between religious belief and fundamental
public policy was more recently raised in Gay Rights Coalition v.
Georgetown University.'® In this case, student homosexual groups
brought suit against the university under a District of Columbia
ordinance prohibiting discrimination in the use of or access to
facilities and services based wholly or partially on sexual
orientation.'” Despite the university's religious belief opposing
homosexuality, the federal appeals court for the District of
Columbia determined that providing facilities and services to
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homosexual students would not require the university to change
its beliefs'® and in addition would meet the District's interest in
“the eradication of sexual orientation discrimination."* Citing the
decision in Bob Jones University as support for the principle that
"government has a compelling interest in the eradication of other
forms of discrimination,”” the appeals court concluded that
"discrimination based on sexual orientation is a grave evil that
damages society as well as its immediate victims."'®

Probably, the most important interest that a higher education
institution has is the right to confer degrees. Any limitation on
that right can affect the institution's ability to attract and retain
students. The broad authority of states to regulate education
within the state extends to higher education. Apart from issues
of reasonableness of regulatory authority and criteria which can
apply to all nonpublic universities,'” attempts to regulate
religious universities can raise questions of infringement of
religious liberty. The legal issues relevant to state regulation of
higher education institutions were thoroughly debated and
resolved in the important case of New Jersey State Board of Higher
Education v. Board of Directors of Shelton College.'

Shelton College was a higher education institution operated
by the Bible Presbyterian Church as part of the church's religious
mission. Even though only 30 students were enrolled at the
college at the time of the lawsuit, religion pervaded the college
with every academic subject “"taught from a Christian
fundamentalist perspective and students [required to] conform
their behavior to religiously derived codes of conduct.""
Actually, the Shelton College case had already had a long history
of confrontation between the college and the State of New Jersey.
As far back as 1967, the college had lost on free speech, equal
protection, and state constitution challenges to the state's
authority to set criteria for the conferring of baccalaureate
degrees.!’? Following the Catholic Bishop analysis, the New Jersey
Supreme Court in Shelton College found that the state statute
prohibiting the conferring of baccalaureate degrees without
securing a license from the state department of education applied
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to all higher education institutions with no exemptions for
sectarian colleges. Thus, the history of the higher education
licensing provisions in New Jersey demonstrated "a legislative
intent to regulate the conferring of baccalaureate degrees by
religious as well as secular institutions."'”® The court assumed
that the state legislature in passing the licensing statute "was
aware of the existence of religiously oriented colleges."’™ In
addressing the merits of the college's free exercise claims, the
court rejected the State Board's argument that the licensing
statute posed "no direct interference with religious practice ...
because [the College's] religion [did] not require attendance at
Shelton College."' In language that may have some significance
under the Religious Freedom Restoration Act, the Shelton court
concluded that "the New Jersey licensing statutes, as applied to
Shelton College, impose[d] some burden on the exercise of
religion."''® The licensing requirements were upheld as the least
restrictive means to carry out the state's interests in "maintaining
minimum academic standards and preserving the basic integrity
of the baccalaureate degree."'”” Whatever excessive entanglement
arguments might have been viable in Shelton College were
dismissed by the court as speculative since the college had
declined to participate in the licensing process.

Shelton College stands for the important principles that states
have the authority to regulate religious colleges and universities
and that the Religion Clauses will not exempt higher education
institutions from regulation unless there is evidence of legislative
intent to exempt the institutions or unless a substantial burden
to the institution's religious mission can be proved. Religious
universities have claimed exemptions on both grounds.

Some statutes contain provisions exempting religious
universities from some or all of the statutory requirements. One
such prominent example is Title VII, the federal workhorse
prohibiting discrimination on the basis of race, color, religion, sex
or national origin.'® Title VII has several exemptions that
specifically apply to religious organizations:
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(1) The act exempts hiring, discharge or classification based
on religion ... where '"religion ... is a bona fide
occupational qualification (BFOQ) reasonably necessary
to the operations of that particular business.""

(2) The act exempts employment of persons of a particular
religion if the institution is "in whole or in substantial
part, owned, supported, controlled or managed by a
particular religious corporation, association, or society, or
if the curriculum of such school, college, university, or
other educational institution or institutions of learning is
directed toward the propagation of a particular
religion."*

(3) The act does not apply to "a religious corporation,
association, educational institution, or society with respect
to the employment of individuals of a particular religion
to perform work connected with the carrying on by such
corporation, association, educational institution, or society
or its activities."*!

Because the statutory exemptions are so clear, religious
universities have generally been successful in litigating restrictive
employment practices. In EEOC v. Mississippi College,'* a white
Presbyterian female part-time instructor who had not been hired
for a full-time teaching position in the psychology department,
a position subsequently filled by a white Baptist male, was
entitled to an evidentiary hearing for the college to present
evidence regarding its preference for hiring Baptists. Once the
college, which was controlled by the Mississippi Convention,
presented convincing evidence of its preference for hiring
Baptists, however, EEOC could inquire no further to determine
whether the religious discrimination was a pretext for some other
kind of discrimination. In EEOC v. Southwestern Baptist
Theological Seminary,’® an EEOC request for record-keeping
information did not have to be honored as to all employees "at
the Seminary [that] fit the definition of 'ministers™: all faculty,
"[t]he President and Executive Vice President of the Seminary,
the Chaplain, the deans of men and women, the academic deans,



Government Aid and Regulation 25

and those other personnel who equate to or supervise faculty."*
Nevertheless, the request had to be honored as to the several
hundred full- and part-time support personnel and “those
administrators whose functions relate exclusively to the
Seminary's finance, maintenance, and other non-academic
departments."?

Mississippi College and Southwestern Seminary are unusual in
reported case law in that both dealt with religious employment
restrictions for large numbers of employees. A more typical
pattern among less pervasively sectarian higher education
institutions is a more limited religious restriction. In Prime v.
Loyola University,”® the Philosophy Department's decision to
maintain "an adequate Jesuit presence in the Department™? of
seven Jesuits out of a total 31 faculty was found to be
"reasonably necessary to the normal operation of the
enterprise."’® In Prime, a Jewish part-time instructor at the
university had applied unsuccessfully for one of three full-time
positions in the Philosophy Department that the department had
determined would be filled by Jesuits in order to maintain the
seven-faculty-member "Jesuit presence." In Maguire v. Marquette
University,'” an unsuccessful female applicant for an associate
professor position in the university's theology department
alleged sex discrimination because of her position on abortion.
Relying on the "Jesuits' influence and control ... in the school's
theology department,” the court categorically ruled that
"definitions of what it is to be a Catholic [is a] question ... the
First Amendment leaves to theology departments and church
officials, not to federal judges."" The court was careful to point
out that "[t]here is probably no teaching position at Marquette
University which is more closely tied to the University's religious
character than that of theology professor. Plaintiff has not
applied for a position in one of the more secular departments,
such as the plaintiff in E.E.O.C. v. Mississippi College...."*" Thus,
Mississippi College, which actually dealt with a college-wide
preference for Baptist faculty, was interpreted by the Maguire
court to apply to a department rather than the entire college.
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More problematic in terms of exemptions for religious
universities are statutes that contain no exemption language. The
Age Discrimination in Employment Act (ADEA)™ prohibits
discrimination on the basis of age (40 and older). Unlike Title
VII, ADEA contains no exemptions for religious organizations
and the legislative history is silent regarding the application of
the statute to religious organizations.” In Soriano v. Xavier
University,” the university attempted to claim that ADEA did
not apply to it in relation to a claim filed by a discharged
employee. In following the Catholic Bishop analysis, the court
observed that in the absence of a finding of a "substantial risk"
to the free exercise and establishment rights of the university,
"courts have not rendered large groups of employers immune
from liability, as such exemption would substantially frustrate
the intent and purpose of the federal laws."** The court found
"the relatively narrow focus of the ADEA" did "not entangle nor
endanger the religion clauses of the first amendment.”* Further,
the court found unwarranted and speculative the university's
claims that "constitutional implications may arise in a future
case."”” The Soriano court was influenced in its conclusion by an
earlier unreported case, Ritter v. Mount St. Mary's College,™®
where the Fourth Circuit Court of Appeals had held that
application of ADEA did not present a significant risk of
infringement upon the First Amendment rights of the college.

In addition to the regulatory statutes discussed above, many
more are applicable to religious higher education institutions, not
the least of which are the Rehabilitation Act of 1973' and the
Equal Pay Act.'*® Likewise, the new Americans with Disabilities
Act (ADA) applies to both religious and secular universities;
however, since ADA seems to have made no substantive changes
in the Rehabilitation Act of 1973, as amended, religious higher
education institutions which participate in Title IV (and other
Department of Education) aid programs have already been
required to comply with regulations pertaining to disabilities for
both students and employees.”! Most regulatory statutes have
generated no litigation challenging application to religious
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universities on the basis of an infringement of the religion
clauses.”? Even if such objections were to be made, the outcome
can probably be fairly easily predicted from the first and third
steps of Catholic Bishop: the alleged infringement will be
dismissed as speculative; or the infringement will be justified as
furthering a substantial government interest.

Conclusion

Religious colleges and universities are in a time of difficult
transition. Many have departed from the religious fervor that
brought them into being and have minimized their religious
identity. As much as these institutions would like to have
minimal church control, however, most would also desire
minimal government regulation. Reduction in church control has
had the salutary effect of permitting religious higher education
institutions to participate in state and federal aid programs, but
such reduction has had the less desirable effect of decreasing the
likelihood that government efforts at regulating religious
institutions will negatively affect religious tenets. Short-term
financial survival may drive religious colleges and universities to
dilute religious control in order to eliminate the risk of being
labeled as "pervasively sectarian,” but the long-term cost may be
loss of religious distinctiveness and protection under state or
federal religion clauses.
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less important factor in most hospital decisions than it was in
religious school decisions to hire and fire teachers"); DeMarco v.
Holy Cross High School, 4 F.3d 166 (2d Cir. 1993), reversing 797
F.Supp. 1142 (E.D.N.Y. 1992) (application of ADEA to former lay
teacher who had religious duties, including leading his students
in prayer and taking them to Mass, did not pose serious risk of
violating nonentanglement part of Lemon and therefore, ADEA
applied to teacher's age-discrimination claims against school);
Scharon v. St. Luke’s Episcopal Presbyterian Hospitals, 929 F.2d 360,
363 (8th Cir. 1991) (discharge of hospital chaplain not subject to
ADEA and Title VII scrutiny because "to review such decisions
would require the courts to determine the meaning of religious
doctrine and canonical law and to impose a secular court’s view
of whether in the context of the particular case religious doctrine
and canonical law support the decision the church authorities
have made").

88. See, for example, Esbeck, "The Lemon Test: Should It
Be Retained, Reformulated, or Rejected?" 4 Notre Dame ].L. Ethics
and Pub. Policy 513 (1990); Redlich, "Separation of Church and
State: The Burger Court's Torturous Journey," 60 Notre Dame
L.Rev. 1094 (1985).

89. For an analysis of the views of the Justices on the
Court prior to Lee v. Weisman, see Mawdsley and Russo, "High
School Prayers at Graduation: Will the Supreme Court
Pronounce the Benediction?" 69 Ed. Law Rep. 189, 195-202 (1991).

90. Smith, 110 S.Ct. at 1601.

91. E.g., see Corporation of Mercer University v. Smith, 371
S.E2d 858 (Ga. 1988) (merger of two higher education
institutions, both affiliated with the Georgia Baptist Convention,
raised issues of application of Georgia statutes concerning
standard of care for trustees, but no Religion Clause issues were



Government Aid and Regulation 39
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114. Id. at 993.

115. Id. at 994.

116. Id. (emphasis added).

117.  Id. at 996.
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1977) (college required to furnish interpreter at its expense after
hearing-impaired teacher admitted as student in its summer
program).

140. See Ritter v. Mount St. Mary’s College, 824 F.2d 986
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CHAPTER 2
The Educational System of
The Church of Jesus Christ
of Latter-day Saints

Robert L. Millet

An axiom of religious faith among the Mormons was given
by Joseph Smith, founder of The Church of Jesus Christ of
Latter-day Saints, or LDS, in 1833: "The glory of God is
intelligence, or, in other words, light and truth."! "In knowledge
there is power,” Smith explained on another occasion. "God has
more power than all other beings, because he has greater
knowledge."* Thus it was that education assumed a prominent
position among Mormon priorities from the very beginning.

Early Educational Efforts
In the first issue of The Evening and the Morning Star, the

official Church periodical in Independence, Missouri, is found
the following:

49
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The disciplines should loose [sic] no time in
preparing schools for their children that they
may be taught as is pleasing unto the Lord, and
brought up in the way of holiness. Those
appointed to select and prepare books for the
use of schools, will attend to that subject, as soon
as more weighty matters are finished. But the
parents and guardians, in the Church of Christ
need not wait -- it is all important that children,
to become good should be taught so. Moses,
while delivering the words of the Lord to the
congregation of Israel, ... says [quotes
Deuteronomy 6:6-8] ... If it were necessary to
teach their children diligently, how much more
necessary is it now, when the Church of Christ
is to be an ensign, yea, even a sample to the
world for good?’

Schools were established for adults as well as children. For
several years Joseph Smith directed a number of men in what
came to be known as the "School of the Elders" or the "School of
the Prophets.” Although theology was at the core of all that was
studied, instructions were given to the effect that this body of
men should immerse itself in a varied curriculum. They were
instructed to study "things both in heaven and in the earth, and
under the earth; things which have been, things which are,
things which must shortly come to pass; things which are at
home, things which are abroad; the wars and the perplexities of
the nations, and the judgments which are on the land; and a
knowledge also of countries and of kingdoms.™ In addition,
Joseph Smith and a number of others taught and studied English
grammar and Biblical Hebrew.”

The philosophy of education in early Mormon society placed
theology at the hub of the wheel, with the secular disciplines
serving as spokes. In the mind of Joseph Smith, the other
disciplines had meaning only as they drew the same from the
religion of the people. From the writings of Parley P. Pratt, an



The Church of Jesus Christ of Latter-day Saints 51

early Mormon church leader, comes the explication of the place
of "the science of theology":

It is the science of all other sciences and useful arts,
being in fact the very fountain from which they
emanate. It includes philosophy, astronomy,
history, mathematics, geography, language, the
science of letters; and blends the knowledge of
all matters of fact, in every branch of art, or of
research ... all that is useful, great, and good; all
that is calculated to sustain, comfort, instruct,
edify, purify, refine, or exalt intelligences;
originated by this science, and this science alone,
all other sciences being but branches growing out of
this - the root (emphasis added).®

Sidney Rigdon, former Campbellite minister and later counselor
to Joseph Smith, asked the question: "What is religion without
intelligence? An empty soul” Rigdon then continued:
"Intelligence is the root, from which all time enjoyments flow.
Intelligence is religion and religion is intelligence, if it is anything”
(emphasis added).”

Joseph Smith and the Mormons established school systems in
Ohio, Missouri, and Illinois. It was in Illinois that interest in
formal education reached a peak in the formative period of
Church history, for it was in the city of Nauvoo that the Saints
were able to live in relative peace (freedom from persecution) for
seven years. Having been granted an extremely liberal and broad
charter (act of incorporation) by the State of Illinois, the Latter-
day Saints set about to establish common schools and a local
university. The University of the City of Nauvoo, organized
February 3, 1841, "was a strange combination of the traditional
church college and the French inspired 'university of the state’
under which were combined all educational functions within the
state.® The University of the State of New York (1784) and the
University of Michigan (1817) may have furnished the pattern for
the university at Nauvoo, although in Nauvoo both the universal



